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Tuis volume is а complete Digest of all reported decisions relating to 
mining and mining company matters in the Courts of the Australasian 
Colonies to the end of 1896. A few cases of importance decided during 
the present year, which affect decisions in earlier cases, have also been 


inserted. 


The work has been based on M'Farland's "Digest of the Law of 
Mining in Victoria," the last edition of which was published in 1881. "That 
admirable work has formed the material for the present for all the Victorian 
cases decided between 1858 and 1880. The cases there noted have been 
caref ly revised and re-arranged in some instances under more suitable 
headings, with a view to conciseness, e.g. such subjects as Appeal, Certiorari, 
Chief Judge, Costs, Court of Mines, Injunction, Prohibition, Special Case, 
- Warden, &c., have been grouped under one heading, Practice. Reported 
Victorian cases decided prior to 1858, and not included in M'Farland's 


work, have also been added. 


The present work is the first of its kind, and should prove of value to 
practitioners and others throughout all the Australasian Colonies, owing to 


the similarity of the legislation in all the Colonies on the subject. 


In each case the name of the judge or court has been added, together 
with the date of the decision, and initial letters indicating the name of the 
colony. Not only have all the principles decided in a case been extracted 


from the reports, but also all valuable dicta of individual judges. 


PREFACE. 


The cases collected have been arranged under appropriate headings, 
with numerous cross-references in order to facilitate search. With the same 
object the general Index of Cases has been made a double one. A feature 
of the work is a table (also double) of cases followed, approved of, over- 


ruled, and otherwise judicially commented upon. A table of Statutes 
referred to has also been added. 


Selborne Chambers, Melbourne, 
3rd Nov., 1897. 
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17 Vic. No. 21 (Common Law PROCEDURE Act 
1853)— 
Sec. 14: 

» 91: 387. 


19 Vic. No. 12 (Свкрттоня REMEDIES Аст)- 
165, 378, 379. 


377. 


20 Vic. No. 15 (CLArws AGAINST GOVERNMENT 
Аст 1867)—384 
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1857) —206. 
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| 285. 
90 Vic. No. 31 (Соммох Law PROCEDURE Аст 
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| Sec. 23: 440. 


| 22 Vic. No. 12 (Acts SHORTENING Аст 1858)— 


| Sec. 11: 75. 


22 Vic. No. 18 (Districr Courts Аст 1858)— 
Sec. 5: 374. 
| „ 101: 368. 


22 Vic. No. 19 (GOVERNMENT RAILWAYS Аст 
| 1858)— 
Sec. 45: 454. 


24 Vic. No. 21 (Міха PARTNERSHIPS ACT 
1861)—72, 73, 152. 
Sec. 3: 72, 73. 

4: 72, 73. 

6: 330. 

8: 73. 

» 13: 330. 


24 Vic. No. 27 
1861 )—384. 


э? 
(CLAIMS AGAINST Crown Аст 


25 Vic. No. 1 (CRowN LANDS ALIENATION Аст 
1861)— 
Sec. 4: 195. 
8: 502. 
» 18: 192, 193, 194, 195, 261, 262, 412, 
| 520. 


14 : 194. 
18: 192. 
19 : 192, 193, 194, 411. 


25 Vic. No. 4 (GorpriELDs Аст 1861)—342, 343, 
502, 518. 
Sec. 5: 6. 
» 8: 6. 
| » 30: 358, 359. 
| » 32: 399. 


26 Vic. No. 9 (REAL Property Acr 1862) — 
Secs. 51, 52, 53, 111 : 265, 266. 


' 96 Vic. No. 12 (TRust Property Аст 1862)— 
502. 


| 30 Vic. No. 8 (GOLDFIELDS Аст 1866)—36, 231, 
| 395. 
Sec. 


» 


» 1 


қ ST ел 

DB 

о м X 
Q» 
pt 


LXIII 


30 Vic. No. 8 (GoLDFIELDsS Аст 1866) Con- ` 


tinued— 
Sec. 21 : 395. 
» 22: 367. 


31 Vic. No. 12 (MUNICIPALITIES Аст 1867)— 
Secs. 52, 54, Schedule D : 314. | 
Secs. 163, 164, 175 : 313. | 


31 Vic. No. 15 (ARBITRATIONS FACILITATION ACT | 
1867)— | 
Sec. 6: 8, 9. 


| 

| 

34 Vic. No. 16 (MINING PARTNERSHIPS AMEND- | 
MENT Аст 1871)—152. | 
Sec. 3: 330. | 


37 Vic. No. 18 (Mintna Аст 1874)—24, 25, 29, 
276, 298, 289, 304, 305, 306, 509, 510. 
Sec. 2: 264. 
» 13: 197. 
» 14: 242. 
» 15: 276, 297, 465, 509, 510. 
» 10: 297. 
» 17: 907. 
» 18: 177, 242, 297, 407. 
» 19: 297, 299, 430. 
» 22: 305. 
» 26: 304, 305. 
Secs. 27, 28: 194. 
Sec. 40 : 193, 263, 264. 
ә 56: 193, 261, 262, 264. 
» 63: 276, 430. 
» 68: 430. 
», 69: 430. 
» 70: 430, 431. 
Secs. 74, 75: 429. 
Sec. 78: 375. 
» 19: 242, 375, 297, 398, 429. 
ә 106: 325. 
» 109: 297. i 
м 113: 429, 430. ' 
„ 115: 359. | 
„ 129: 428. | 
Schedule XI. : 375. | 


37 Vic. No. 19 (CoMPANIES Аст 1874)— 
Sec. 3: 69, 330. 





» 10: 153. 
n^ 17: 70. 
» 20: 307. 
ә 21: 153. 
» 33: 89. 
» 36: 317. 
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Sec. 57: 111-116, 153, 154. 
, 068: 70. 
» 83: 48, 75. 
Secs. 112, 113 : 10, 11. 
Sec. 212 : 114, 115. 
» 243: 152, 158, 317. 
» 244: 330. 
„ 248: 317. 


39 Vic. No. 13 (CRown LANDS ALIENATION 
AMENDMENT AcT 1875)— 
Sec. 7 : 193. 


39 Vic. No. 29 (AGREEMENTS VALIDATING Аст 
1876) — 
Sec. 5 : 206, 207. 


39 Vic. No. 31 (CoAL Mines REGULATION Аст 
1876)— 
Sec. 12: 208, 285, 286. 
» 20: 25, 41. 
» 98: 4l. 
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GOVERNMENT Аст) —439. 


40 Vic. No. 3 (Mintna PARTNERSHIP AMEND- 
MENT Аст 1876)—152. 

43 Vic. No. 29 (CRowN LANDS ALIENATION 
FURTHER AMENDMENT AcT 1880)— 
Sec. 10: 193. 


44 Vic. No. 2 (CENsUS AcT)— 
Sec. 11: 195. 


44 Vic. No. 
Sec. 48 : 


3 (Stamp DvTIES Аст)-- 
114. 


44 Vic. No. 18 (Equrty Аст 1880)— 
Sec. 4: 197. 
» 292: 475. 
» 57 : 197. 


» 66: 439. 
» 69: 489. 


44 Vic. No. 19 (CHURCH AND ScHooL LANDS 
DEDICATION Аст 1880)— 
Sec. 13: 314. 


44 Vic. No. 23 (No Liasitrry Mintna Сом. 
PANIES AcT 1881)—82. 
Secs. 1, 2: 81. 
Sec. 6: 81, 317. 
7: 80, 81, 317. 
» 8: 80, 81. 
9: 81, 152, 158, 316, 317. 
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4% Vic. No. 18 (Crown Lanps Аст 1884)—- » 47: 360, 361. 
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53 Vic. No. 7 (Mines REGULATION Аст 1889)— 


| Secs. 18, 26: 316. 
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40 Vic. No. 1 (REGULATION оғ LocaL ELEC- 
TIONS Аст 1876)— 
Sec. 52 : 205. 


Secs. 5, 7 : 187, 188, 300, 301, 434. 
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tralian Jurist). 


ADDENDA. 


— — 


Cor.  9—Arbitration, 4.] ~ Add reference to , Cor. 114—Company, 235.]—Add reference to 6 


10 W.N., 12. W.N., 100. 

»  lO—Arbitration, 5.)—Add reference to 10 | ,, 114—-Company, 236.]—Add reference to 6 
W.N., 89. i W.N., 77. 

» 10—Arbitration, 6.}—Add references to 11 ,, 115—Company, 237.]—Add reference to 3 
W.N., 139 and 5 B.C., 77. B.C., 43. 

з  27—Champerty.]—Add see also SOLICITOR, Ж. 116—Company, 238.]—Add reference to 9 

W.N., 80. 

2. , 

қ 38—Claim, 31 ijs Williams v. Morgan has | ӛз 116—Company, 239.]— Add references to 4 
been affirmed in Williams v. Morgan, | B.C., 1, 31 ; 7 B.C., 6 
13 App. Cas., 238, J.C. (1888), where ' » 116—Company, 240.|-А44 reference to 10 


Queen v. Cribb, followed by the Court W.N., 191. 


below, is also approved. » 116—Company, 241.]—A dd reference to 11 


» 44 — Company, 2.] — Add reference to 3 W.N., 66. 
B.C., 1. Cors, 127, 128—Company, 283, 284.) — Add refer- 
»  09—Company, 81, 82.)— Add reference to. ence to 11 W.N., 30. 
1 W.N., 135. | Cor. 132—Company, 301.] — Creswick Grand 
з  70—Company, 83.]— Add reference to e Trunk Co. v. Hassall, has been dis- 
W.N., 136. tinguished by the Full Court in Huson 
| . Ivanhoe G.M. Co., 3 A.L.R., 209. 
» 81—Сотраву, 130.]—Add reference to 2 | A ULTRA VIRES, 2; see also Comming 
POEA 131 a 
| қ 
Cors. 81, 82—Company, 131, 132.]—Add refer- | 133—Company, 805.]— Add, but see 371 
ence to 6 B.C., 90. And see Company, | ” — ў s; 
301 ; and ULTRA Vines, 2. infra, and No-LiABILITY Company, 6. 


» 153—Company, 871.]—Addd reference to 3 


» 78-80 — Company, 122-126.] — Add, but B.C., 85. See No-LtABILITY Company, 


see Homeward Bound G.M. Co. v. ` 6. 
McPherson 17 N.S.W.L.R. (Е.), 281,1 
289 ; REGISTRATION, 10. | Cors. 153, 154 — Company, 372, 372a.] — Add 


references to 4 B.C., 1; 31. 
Сот. 83—Company, 142.]—Add reference to 6 ' 


1 
i sy 163, 154—Company, 372b.]|—Add reference 
W.N., 110. to 7 B.C., 6. 
| 
» 112—Company, 229.]—Add reference to 3 | Cor. 177—Contract, 9.] — Add reference to 7 
W.N., 20. W.N., 153. 


» 114—Company, 234.]—Add reference to 5 | » 296—Freehold.]—Add reference to A.R., 
W.N., 127. 29th July, 1892. 
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Cor. 244—Insolvency—Bankruptcy Act 1887 (51 


Vic. No. 19), secs. 3 (1), 52 (Ш.) —Mining 
Act 1874 ($7 Vic. No. 13), secs. 2, 15, 17, 
18, 21, 22, 23, 66 (5)—Regulations 
December, 1875 — Business License— 
Order and disposition — Lien.] — Land 
held under a business license granted 
under the Mining Act ie not subject 


ADDENDA. 


— — 


to the provisions of вес. 52 (iii.) 


of the Bankruptey Act. 
license may be encumbered. K., for 
valuable consideration, gave J. a lien 


A business 


over certain premises held by K. under | 


a business license. 
became bankrupt, and at the commence- 
ment of the bankruptcy was in posses- 
Held, that K. 
was not the reputed owner of the 


sion of the premises. 


K. subsequently | 


premises, and that J. had a valid charge ' 


upon the land. Colonial Bank v. Whin- 
ney, 11 App. Cas., 426 (1856), followed. 
Re Keith, ex parte Joss, 7 N.S. W.B.C., 
A. H. Simpson, J. (1897). 
N.S.W. 


276—License.]—Sce Re Keith, ex parte Joss, 
7 B.C., 75, supra. 


79. 


379—Lien.J—Sce Re Keith, ex parte Joss, 7 
B.C., 75, supra. 


289—Miner’s Right, 8.] — Mackeprang v. 
Watson has been distinguished іп Adams 
v. D'Outrebande, 13 N.S. W. W. N., 238. 
G. B. Simpson and Cohen, JJ. Banco 
(1897). N.S.W. 


289—Miner's Right, 10.]—See Trusts, 5. 
292—Miner'’s Right, 21.J]—See TRUSTS, 5. 


299—Miner's Right,40, 41, 42.]—Add refer- 
ence to 7 B.C., 30. 


307—Mining Tenement.]—Semble, a mining 


tenement is not a chose-in-action. Re | 


Keith ex parte Joss, 7 N.S.W.B.C., 75. 
А. Н. Simpson, J. (1897). N.S.W. 


332—Partnership—Mining—Bankruptcy or 
death of partner—Dissolution —Part- 


nership Act 1891, вес. 36—Mining Act ' 


1891, sec. 183.]—Sec. 36 of the Part. 
nership Act 1891, which provides that 


every partnership is dissolved by the . 


LXXVI 


death or bankruptcy of any partner, 
does not apply to mining partnerships. 
The difference between ordinary and 
mining partnerships discussed. Stewart 
v. Nelson, 15 N.Z.L.R., 637 (October 
Part, 1897). Williams, J. (1895). N.Z. 


Cor. 834 — Patent — Cyanide process — Specifica- 


tion — Amendment — Ciaim to reduce 
strength of cyanide used in solution.]— 
The appellants on an appeal from the 
Registrar of Patents, who had refused 
an amendment in the specification of 
their patent, claimed the use of free 
cyanide in solution and the use of 
cyanide producing substances to the ex- 
tent necessary for the purpose of pro- 
ducing cyanide. It was objected that 
they had not set forth in their specifica- 
tions the chemical equivalents of each 
such cyanide producing substances. 
Held, that it was no more incumbent 
upon the appellants to set out the 
chemical equivalents of each cyanide 
producing substance, more especially as 
it was in fact impossible to do 80, than 
it was necessary to Bet out the process 
by which their cyanide could be pro- 
duced ; they could claim the use of the 
cyanide either in its free state or diluted, 
aud as they sought merely to reduce the 
strength of the solution claimed, they 
were at perfect liberty to do so. The 
specification would be amended in that 
direction and the appeal allowed. Re 
Cassell Gold Extracting Co., New Zealand 
Herald, 4th June, 1897. | Edwards, J. 
(Note.—The Full Court of the Trans- 
vaal, South Africa, has held the original 
patent in connection with this pro- 
cess, known as the MacArthur-Forrest 
Patent, to be invalid, on various grounds, 
including that of want of novelty. See 
full text of judgment, in Australian 
Mining Standard, January 21st and 
28th, 1897, where the history of the 
patent is reviewed. In the New Zea. 
land case, Edwards, J., while allowing 
the amendment sought, said that he did 
so without expressing any opinion as to 
the validity of the original patent.] 
N.Z. 


481—Tailings.]—A company worked land 


LXXVI 


ADDENDA. 


for gold mining purposes under a lease 
from the Crown, and as a result of such 
working a considerable quantity of 
quartz tailings were accumulated on 


the land. The company ceased working 


in 1890. In 1897 the company brought 
an action against the defendants for 
converting to their own use these tail- 
ings. It appeared in evidence before 
the County Court judge that the de- 


fendants occupied the land asa residence : 


area. The judge found as facts that 
the tailings were not sold to the de- 
fendants by the plaintiff company aud 
that the plaintiff company did not 
abandon their right, if any, to the tail- 


LXXVIII 


registrations of the tailings by the man- 
ager of the plaintiff company were some 
evidence that they had not abandoned 
their right, although such registrations 
would not be evidence of title ; and 
(4) That the occupation of the resi- 
dence area gave the defendants no right 
to the heap as against the plaintiff com- 
pany. Sydenham Q.G.M. Co. v. Ah 
Cheong and Wong Ying (unreported), 
17th Nov., 1897. F.C., Williams 
a’ Beckett and Hodges, JJ. [Мотк. — 
Wallace Bethanga Co. v. Robinson, was 
referred to during the argument in this 
case, but not mentioned in the judg- 
ment of the Court. As there is only a 


ings. Held, on questions reserved—(1). | 
On the authority of Northam v. Bow. ' 
den, 11 Ex., 70, that the plaintiff com. , 
pany, at the commencement of the | 
action, had such possession of the tail. : 


newspaper report of the Wallace Beth- 
anga Case it may be mentioned that 
that case subsequently came on for 
re-hearing before Williams, J. (see A.R., 
20th July, 1892), who found certain 


ings as would support the action, they 
not having abandoned their right to 
extract ore from the heap which had 
been separated from the freehold for 
such purpose, the defendants having 
proved no title in themselves. (9). 
That the Crown was not a necessary 
party to the action. (3). That certain 


! 


facts and reserved the whole case for 
the opinion of the Full Court. The case, 
however, was subsequently settled.] 

Mi 


CoL. 508— Melbourne Harbour Trust Commis- 


stoners v. Colonial Sugar Refining Co., 
із now reported, 3 A.L.R., 231. 


ERRATA. 


— M 


Cor. 30, line 9—For “ 333,” read “ 233.” 


9 


9? 


54, line 25—For “437,” read “407.” 

56, lines 24.27 —For “40 Vic. No. 1," read 
** 96 Vic. No. 33." 

69, line 12—For “9,” read '*19." 

76, line 12 from bottom—For ** Bowman v. 
Farran," read ‘‘ Farran v. Bowman." 

114, line 10--Ког “46,” read ‘‘ 44." 

130, line 13 from bottom —For “90,” read 
«€ 49." 

165, line 24—For “8,” read “10.” 

192, last line—For “ 15,” read “18,” 


200, lines 15 and 17 from bottom— For “17,” | 


read “67.” 


Cor. 274, line 2— Delete Notice. | 

» 285, line 22 —For ‘‘ 1867,” read ** 1857.” 

ә 315, line 24— For “ 1878," read ‘* 1877." 

» 317, line 20 from bottom—For ** 1871," read 
“1881.” 

э 364, line 6—For “ 74," read “174.” 

»» 372, line 18— For ‘‘ 34," read '* 56." 

384, line 13 from bottom—For “7,” read 
«t 97. » 

», 987, line 2 from bottom— For ** 1857," read 
** 1853." 

ә 421, line 15--Еог ** 128,” read ** 148.” 

» 485, line 2—For “ sec.," read “ secs.” and 
delete ** sub-secs." 


digest 


OF 


AUSTRALASIAN 


MINING CASES 


AS DECIDED 


IN THE SUPREME COURTS OF VICTORIA, NEW SOUTH WALES, 
QUEENSLAND, SOUTH AUSTRALIA, AND 
р NEW ZEALAND, 


AND ON APPEAL THEREFROM TO THE PRIVY COUNCIL. 


ABANDONMENT the ground was lawfully occupied by the defend- 
. ants, This decision was not appealed from. 


'( Н. continued working on the ground, and the 

. W. company sued before the Warden and 

1.—Claimbolder —Evidence—Lease—Warden's assessors to have Н. removed ; the majority of 
order— Decision of assessors —Estoppel—No. 148 the assessors found that the defendant had not 
— No. 291, sec. 193.] — The W. company were the ' encroached on the ground of the plaintiffs, and 
beneficial owners of а claim registered in the | adjudged accordingly. This decision was never 
names of Meglin and others. J. applied for a , entered as the decision of the Warden, nor was 
lease of the ground under the Act No. 148, asa | any order made thereon, or minuted by him in 
trustee for the company. The lease was issued ' accordance with No. 291, sec. 193. From this 
оп the 24th July, 1865. Through some inad- . finding there was an appeal to the Court of 
vertence the lease did not include the whole of | Mines. The Court of Mines reversed the 
the claim, but a small triangular section was | decision. A prohibition was obtained from the 
omitted. H., in Sept., 1865, heard of the omis- | Supreme Court against the Judge of the Court of 
sion, took up the omitted section as a claim, | Mines, prohibiting him from carrying out bis 
known as the spare ground, and registered him- | decision, on the ground that there was no appeal 
self and partner as the owners, The company | under the Statute No. 291, from а decision of 
had a shaft in use on this spare ground, near the | assessors to the Court of Mines. A suit in 
boundary line of the lease, and were using some | equity was then instituted by H. to restrain the 
of the land beyond for their spoil heaps. On | W. company from working the spare ground, 
the 23rd Oct., 1865, Н. applied to the Warden ' and for an account of gold taken therefrom. In 
to be placed in possession of the spare ground, | this suit H. was successful. The W. company 
as unlawfully occupied by the defendants. The | appealed to the Full Court and were defeated. 


Warden refused the application, and found that | They further appealed to the Privy Council. 
1 





See By-Laws AND REGULATIONS; FORFEITURE 
TAILINGS ; TRESPASS. 





3 ABANDONMENT. 4 


Held, by the Privy Council on appeal that (1.)' v. Keddell, N.Z.L.R., 1 S.C., 185. Wiliams, 
The holder of a claim under a miner's right, E (1882). N.Z. 
is fot all mining purposes possessed of the claim 
for a permanent estate, determinable only by Marking out.]—See RESIDENCE AREA. 
voluntary abandonment, de facto, or by those : 

breaches of conditions which amount to a con- , 5.—0f claim—By-laws — Miner's right.) — See 
structive abandonment or forfeiture. (2.) In- | Cuar, 26. 

tentional abandonment is only to be proved by! 6.—Abandonment—Revenues from mines of 
cogent evidence of the existence of that intention, | Sold and silver — Prerogative — Effect of gold- 
evidence of express declaration or unambiguous ! flelds legislation.] —See CROWN; CRIMINAL Law. 
acts or conduct; on the other hand, the very ! 4.—Death of claim-holder—Forfeiture.]—5See 
smallest act animo possidendi is sufficient to Craim, 33. 

negative such intention. In the absence of; 
strong evidence to the contrary, ог of some ' 
adverse possession, the continued possession of | 
any part of any district of land held under one 
title is itself continued possession of the whole. | 
(3.) The lease to J. had no legal operation оп  10.—Water-race—Abandonment in fact of part 
the claim right, and was no evidence of inten- —Jurisdiction of Warden to restrain interfer- 
tional abandonment of any part of the claim. ence.]—See WATER. 

(4.) The Warden's decision of the 23rd Oct., 

1865, standing unreversed was an adjudication 

of right between the parties. (5.) The verdict ABSENT DEFENDANT 

of the assessors not followed by any judgment 

of the Court (the Warden) was not ade | Pe ERAN 
as & verdict for any purpose; was not an estoppel, | | 
and was, under the circumstances, of no weight | 

whatever as a finding. (6.) H.’s bill should be | ACCIDENT 
dismissed. Mulcahy and Humphreys v. Wal-. See EMPLOYER AND EMPLOYE. 


halla G.M. Oo., 2 A.J.R., 93; 40 L.J. P.C., 41. ` Adjacent mines—Aceidental encroachment— 
Privy Council (1871). Me ° Damages. ]— See TRESPASS. 

2. —Extended sluicing claim— Abandonment— - 
7 Adjudication of forfeiture.]—An extended sluic- | 
ing claim duly applied for under by-law 8, sub- , ACCOUNT 
вес. 8, and registered under by-law 10 of the ' 
Castlemaine by-laws, can be taken possession 
of as abandoned ground without an adjudica-' 1.—Account.]—The Act No. 291 does not, pro- 
tion of forfeiture, if abandoned de facto, but if vide for judges of Courts of Mines making de- 
the suspension of work is bond fide for want of ' crees to account. Albion Co. v. St. George 
sufficient water, this will not amount to ап! United Co., 4 W. W. & A'B. (M.), 60. Moles- 
abandonment. The Warden could entertain the ' tcorth, J. (1867). > V. 
question of abandonment, or the detendants RUD | 2. — Covenant in lease to keep accounts— 
sequent registration for the ground in question. | Omission—Presumption.]—See LEASE. 
Harders v. Abbott, 9 A.L.T., 152. Webb, J. | 
(1887). V. | DE 


—— E ГГКЕТТЕІ ACQUIESCENCE 
water-race which runs through private property, | ers атары; 
when abandoned, merges in the freehold, dis- | 
charged from all rights of user for miming pur- 
poses; and if any person desires to use it as a ACTION 
water-race he must take the same steps to acquire 
it as if he were about to cut a new race. Reg. See PRACTICK. 


4.—Residence area —Тгапѕіег to company — 


8.—Partnership—Abandonment of claim by 
partner.]—See PARTNERSHIP. 


9.—Partnership—Abandonment— Retaking of 
! claim by one partner.]—See PARTNERSHIP. 


See PRIVATE PROPERTY ; PARTNERSHIP. 


5 AGENT. 6 
ADJOURNMENT | 


See PRACTICE (WARDEN). 


ALIEN 


Proclamation limiting right to mine—Gold- 

| flelds Act of 1861, secs, 5, 8.)--А proclamation 

e prohibiting any Chinese alien, holder of а 
| miner’s right, from mining in certain specified 
ADMINISTRATOR | portions of goldfields, is valid and authorised by 
Administrator—Transfer of claim—Registra- sec. 5 of the Goldfields Act of 1861, 25 Vic. No. 
tion.]—Goldfields regulations provided that a | 4 (repealed). And any such alien holding a 


claim on the death of its holders should be 
** protected" for the benefit of his personal 
representatives. Held, that letters of adminis- 
tration need not be registered asa transfer under 





miner's right, issued before the date of the 
proclamation, is liable to & penalty, under sec. 8 
of the Act, if he mines for gold in & place named 


| in such proclamation (per Stephen, C.J., and 


the regulations. Woodward v. Earle, 9 N.Z J.R., | Milford, J., Wise, J., diss.) Ex parte Ah Tchin, 


12. N.Z. 


ADVERSE POSSESSION 


See CROWN ; POSSESSION ; PRACTICE. 


ADVERTISEMENT 


See Company, I. 


Of sale of shares—Limitation of actions after.] 
—See COMPANY. 


AFFIDAVIT 


See EVIDENCE ; PRACTICE. 


1.—Affidavit.]—The omission to seal an aff- 
davit with the proper seal may be amended. 
Wilson v. Broadfoot, 2 W. & W. (L.), 90. 
Banco (1863). V. 


24—Special case—Additional affldavits.] —See 
PRACTICE. 


AGENT 


See PRINCIPAL AND AGENT ; COMPANY. 


1.—Residence area—Occupation by agent.]— 
See OCCUPATION ; RESIDENCE AREA. 


$2) — Business license — Mining agent.] — See 
LICENSE ; PRINCIPAL AND AGENT; WORDS. 


AGREEMENT 


See CONTRACT. 


3 N.S.W. S.C.R. (L.), 226 (1864). N.S.W. 


ALLOTMENT 


See CoMPANY. 


ALLUVIAL 
Quartz prospecting claim—Labour conditions. | 


—See Сілім. 





AMALGAM PLATES 


Amalgam plates—Gold attaching to—Property 
in—Custom —Damage to plates.]—Sce GoLp. 


AMALGAMATED CLAIM 


See BY-LAWS AND REGULATIONS ; CLAIM ; For- 
FEITURE ; PRACTICE ; TRESPASS. 


Mining Statute 1865 (No. 291), sec. 7—Amalga- 
mated quartz claim—Width— Application to re- 
register—Prior titles.] —See CLAIM; REGISTRA- 
TION ; TITLE. 


AMALGAMATION 


Amalgamation of companies—Shareholder re- 
pudiating amalgamation.]—See COMPANY. 


AMBIGUITY 


Ambiguity — Fraud — Prospectus — Paid-up 
shares—Material facts. ]— See COMPANY. 


7 APPLICATION. 8 


AMENDMENT 15 — Pastoral lease — Exchange of freehold 
lands — Approval of Minister — Withdrawal of 
See PRACTICE. 
Е j application.]—See Crown LANDS. 


| M.—Mining lease — Application — Priority.]— 


APPEAL | See LEASE ; PRIORITY. 
See PRACTICE. — 
| APPORTIONMENT 
APPLICATION | pe 
1. — Application — Company — Shares. ] — See 
COMPANY. l 
` | ARBITRATION 


2. — Application —Lease—Forfeiture —Marking ' 
out.]—5See LEASE. 1.—Arbitration—Aetion on award—Reference 
3.—Default in application for lease— Deposit | by Government to arbitrators to ascertain sum 
: to be placed on the estimates— Award directing 

for survey of interior lines.]—See LEASE. 
| payment by Governmeat—Ultra vires.]—It was 
4.—Application—Lease— Marking out—Com- | resolved by the Legislative Assembly that an 
pliance with regulations—Priority.]—See LEASE. address should be presented to the Governor 
5.— Marking ont claim pending application for praying that His Excellency would be pleased to 
, cause to be placed on the estimates for 1874, a 
sum of money, to be ascertained by arbitration, 
i to compensate the plaintiff for damage sustained 
tion.]—See Lease ; Norice. by him by reason of the loss of a station leased 


7.—Trespass pending application for lease— ! from Her Majesty, by reason of the proclamation 


Marking out residence area.]—See LEASE ; Resi- : of a goldfield, &c. The Governor accordingly 
DENCE AREA; TRESPASS. directed a reference, and the arbitrators awarded, 


“ that there be paid by the Government to the 
8. — Application for lease — Default. ] — See said T. (the plaintiff), the sum of £4,600 for 
LEASE. damages sustained by him.” The plaintiff now 
9.—Mines Act 1890 No. 2 (No. 1202), secs. 4, 5, ' brought an action of debt upon the award against 
6, 7, 8, 9—Mines Act 1891 No. 2 (No. 1251), secs. | the Government. Held, on demurrer, that the 
5, 6, 19—Applicant for mineral lease— Right to | award was ultra vires, and that the plaintiff's 
have compensation determined.]—See Compensa- ! declaration could not be supported. Per Man- 
TION ; LEASE. ning, J., at p. 464 :—'* No doubt, if the plaintiff 
had brought an action under the Goldfields Acta, 
and a reference had been made of all matters in 
| dispute in the action, the direction to pay 
| would have bound the Government," Twadde 
11. — Application — Lease — Miner's rights — | v. Driver, Knox, 459. Hargrave, Faucett and 
Subsequent proclamation of goldfield — N.8.W. | Manning, JJ. (1877). N.S.W. 
Goldfields Act of 1866, sec. 7.|-5ее LEASE. 


lease.]—See CLAIM ; LEASE. 


6.— Mining lease—Notice to person in occupa- 


10.— Applicant for lease—Right to have com- 
pensation determined.] — See COMPENSATION ; 
LEASE. 


| 2.—Arbitration—Award by umpire and one 


12. — Application not tendered in person — | arbitrator—31 Vic. No. 15, sec. 6.] —Àn appeal 


Mineral selection — Waiver of Crown.] — See | from a Mining Court was referred by consent to 
Crown Lanps. : arbitration, the material portions of the submis- 
sion being as follows :—‘‘ It is agreed that the 
subject matter of this appeal, and all matters in 
difference between the parties in any way arising 
out of the dispute as to the claims of J. and B. 

14—Application—Mineral lease—Failure to be referred to two arbitrators, or to two arbi- 
execute leases — Cancellation — Regulations.] — | trators and their umpire, one of the arbitrators 
See LEASE. ' to be appointed by each party." “Тһе arbi. 


13 — Application — Gold mining lease — Land | 
pegged out — Boundaries — Applieation.] — ! 
See LEASE. 


9 ARBITRATION. 


irators, before they proceed on their reference, 
to appoint an umpire.” “Тһе arbitrators, or 


the arbitrators and their umpire, shall make 
| Court under sec. 12 of the Arbitration Act 1892, 


and publish their award in writing." Theaward 
was in the following terms :—'* The matter of the 
above appeal having been referred to arbitration 
of two arbitrators and an umpire, and the arbi- 
trators having disagreed and referred the matter 
to the umpire, the umpire makes his award as 
follows :—I am of opinion that Johnson and 
party were and are legally in possession of the 


10 


der Companies Act, sec. 113— Arbitration Act 
1892, secs. 12, 24—Costs.]—If a company is a 
party in a matter referred to arbitration by the 


the arbitrator must nevertheless make and sub- 
scribe the declaration required by sec. 113 of 
the Companies Act. On un application to set 
aside the award on the ground that the arbi- 
trator had not made the declaration, the Court, 
though setting aside the award, refused the 
applicant costs, as the objection was not taken at 


abandoned mining tenement, known as No. 50 | the arbitration (per Stephen, J.), and also as the 
in the Mining Registrar’s book at Araluen, and point was a difficult one, involving the construc- 
adjoining Burnell’s upper section, on the lower | tion of a new Act of Parliament. Zelma G.M. 
boundary, on the Western side of Araluen Creek, ' Co. Ltd. v. Hoskins, 14 N.S.W. L.R. (L.), 465. 
J.W.B. I, as oneof thearbitrators in theabove , Innes and Stephen, JJ. (1893). N.S. W. 
matter, agree with tbe award of the umpire, 
T. де С.В.” The other arbitrator refused to, 6.—Arbitration—55 Vic. No. 32, secs. 12, 24— 
join. Held, that an award by the majority was Companies Act, sec. 113—Declaration of arbitra- 
a good award. Johnson v. Blatchford, 1 N.S.W. | tor—Form of submission of company —Effect of 
S.C. R. (L.), N.S., 277. Martin, C.J., Hargrave : Arbitration Act in arbitrations under other Acts.] 
and Afanning, JJ. (1878). N.S.W. ` — Held, on appeal to the Privy Council, over- 
; ruling the decision of the Supreme Court (14 
3.—Arbitration — Appointment of umpire — | N.S.W. L.R. [L.], 465), that where an action, one 
Ultra vires.]—A reference to two arbitrators em. | of the parties to which is a company, is referred 
powered them to call in either of two persons as | to arbitration by order of a judge under sec. 12 
umpire. One of these being absent from the | of the Arbitration Act 1892, it is not necessary 
place where the dispute had to be settled, could | that the arbitrator should make and subscribe 
not, and the other would not, act. The arbi- | the declaration required by sec. 113 of the Com- 


trators thereupon appointed another person (to | janies Act. Sec. 12, sub-sec. (a) of the Arbitra- 


whom one of the parties had previously expressed ' 1;,, Act 1892, is applicable to actions in which 


an objection), to act as umpire, and he made an ' one of the parties is a company, and the consent 
award. Held, under 31 Vic. No. 15, sec. 6 


eee VAR GE , of a company under that sub-section need not be 
(Arbitrations Facilitation Act), that such appoint- | by submission under the company's seal. Sec. 
ment was ultra vires and inoperative, and award ' o1 of the Arbitration Act 1892, has not the effect 
set aside. “Юл parte Morris, In re Arbitration | ot introducing into arbitrations under that Act 
between A. Morris and the Cargo United Quartz | any of the provisions for arbitrations contained 
Crushing Co. Ltd., 10 N.S. W. S.C.R. (L.), 248. | in other Acts, such as the Companies Act. 
Stephen, C.J., Hargrave and Faucett, JJ. (1871). | Zelma G.M. Co. Ltd. v. Hoskins (1805), A.U., 


N.S.W. | 100; 64 L.J.P.C., 45; 72 L.T., 32; 11 R., 350; 

4.—Arbitration—Arbitrators calling іп an ac- | 16 N.S.W.L.R. (L.), 1. Herschell, L.C., Lords 
countant — Ministerial acts.] — The arbitrators | Watson, Hobhuuse, Macnaghten and Shand 
before making their award and after the evidence | (1894). N.S.W. 
was closed, called in an accountant to make 
calculations of cubical contents of a bywash and 7. — Arbitration — Costs — Taxation. ] — See 
of certain excavations, on figures given to him by Practice (Costs). 
them. Held, that his work being simply minis. | 
terial and not judicial, the award was not 8.—Arbitration—Award by umplre—Declara- 
vitiated.  Millthorpe v. The Spa Hydraulic | tion under sec. 113 of Companies Act—37 Vic. 
Sluicing and О.М. Co., 14 N.S.W. L.R. (L.), | No. 19, sees. 112, 113.]— Vale of Clywdd Coal 


299. Innes and Stephen, JJ. (1893). N.S.W. | Mining Co. v. City Mutual Fire Insurance Co. 
i1 N.S.W.W.N.,69. Martin, C.J., Faucett and 


5.—Arbitration — Company — Declaration un- | Windeyer, JJ. (1884). N.S.W. 





e 


11 ASSIGNEE. 12 


AREA have the sale set aside. Held, on special case— 
(1.) That it was not necessary for the official 
assignee to hold a miner's right to enable him to 
maintain the suit. (2.) That it was not necessary 
= _for the official assignee to show that the alienation 
was a fraudulent one, under the Insolvent Act. 
ARRANGEMENT ' Goodman v. Kelly, 1 W. & W. (L.), 332. Banco 
(1862). V. 


Under mineral license—Miner's right —Mining 
Act and Regulations.]—See LICENSE. 





Transfer of shares—Bona fides—Directors— 
Articles of Association.]—See COMPANY. i 
ASSIGNMENT 


ARTICLES OF ASSOCIATION Mad RATIS 
1.—Transfer of shares—Notice of prior eguit- 


See Company ; Forms; FORFEITURE. ' able assignment—Bona fide purchaser without 
— | notice.J—See COMPANY. 


ASSESSMENT | 2.—Of serip.]—See Company. 


Assessment of compensation—Mining on Priv- : 
ate Property Act 1884 (No. 796) —Jurisdiction of | ATTACHMENT 
Wardeu to state special case—Leases granted | 
under Act—Right to renewal—Prospective value ` See PRACTICE. 
of hnd during currency of lease.] — See CoM-. Non-compliance with decree.}—Where a de- 
PENSATION ; LEASE; PRACTICE. ' cree was made directing a defendant to transfer 
| a mining share to the plaintiff, and deliver 
, up to him the scrip thereof, with transfer duly 
ASSESSORS , indorsed, within one month, and such decree was 
See ABANDONMENT ; PRACTICE. , Served personally upon the defendant, who 
. failed to comply therewith : Held, upon motion 
Assessors.]—Under the Act No. 32, where an for attachment, that a demand should have been 
issue was left to assessors by the judge, the madeon the defendant to comply with the decree, 
judge could not disregard the finding of the and motion as sought refused. But order made 
assessors on the issue. Brinkman v. Holstein, directing defendant to hand in the scrip, duly 
1 W. & W. (L.), 370. Banco (1862). See Act indorsed, to the office of the plaintiff's solicitor, 


ASSIGNEE (OFFICIAL) 


See INSOLVENCY ; PRACTICE. | 


No. 291, sec. 136. V. at an hour named, and upon affidavit of non- 
— compliance, attachment to issue against him. 
ASSIGNEE , Filler v. Stephens, 6 V.L.R. (E.), 144; 2 A.L.T., 
| 88. Molesworth, J. (1880). V. 
See LEASE. | 
| ATTESTATION 
| 


Attestation of lease under sec. 41 of Gold- 
fields Act 1866 (N.Z.), (30 Vic. No. 32).J—See 
Assignee (Official) — Right to sue — Miner's | LEASE. 
right.]—L. having a miner’s right purported to | = 
sell his interest in а claim to K., who had not a | ATTORNEY 
miner’s right, and K. was registered as the owner ' 
of the share; subsequently L. became insolvent 8 СНАМРЕНТҮ ; PRACTICE ; Private Рво- 
оп the 8th January, 1862. L.'s miner's right | PEETI: 
expired on the 9th February, 1862; G. became; 1.—Retainer under seal.]—An attorney ap- 
n purchaser from K. in March, 1862, with notice | pearing for & corporation before justices need 
that K. was only a trustee for L. The official | not produce his retainer under seal ‘‘On the 
assignee brought a suit in the Court of Mines to | confidence which must exist between a Court and 


13 BILL OF EXCHANGE. 14 


those practising in it, we are bound to assume ' AWARD 
that when a professional gentleman says he ap- 
pears on behalf of certain persons, he is properly | 
authorised." Per Stawell, C.J. The Queen у. — 
Call, ex parte Gillow, 6 W.W. & a’B. (L), 216; 

N.C., 15 (1869). V. | BANK 


See ARBITRATION. 


?.— Mining company—Attorney—Appointment | See MORTGAGE. 


under seal.]—See COMPANY ; PRACTICE. 


BANKER AND CUSTOMER 
ATTORNEY-GENERAL Banker and customer—Dishonour of cheque— 


See Company ; Crown LAND ; PRIVATE PRO- | Jus tertli—Mining Companies Act 1871, secs. 89, 


PERTY. | 187.]—See COMPANY. 





1. — Attorney-General.] — The Attorney-Gen- | 
eral of Victoria is the proper person .to enforce BANKRUPTCY 
the rights of the Crown in the colony. Attorney- 

General v. Gee, 2 W. & W. (E.), 122. Moles. | See Ixsorvrvor. 


worth, J. (1863). V. | Bankruptcy — Miner's right — Uncertificated 


2.—Not necessary party to suit for trespass by insolvent—Intervention of assignee after War- 
lessee in possession under lease declared for- | den’s decision — “ Re-hearing "— Value of pro- 
feited, the Crown having made no re-entry.]— Perty involved — Practice — Jurisdiction.] — See 
See LEASE ; TRESPASS. MiNER's Конт. Bourke v. Lucas, 3 N.S. W.L.R. 
l (L.), 215 (1882), and see Bourke v. Wright, 3 
3, — Attorney-General — Trespass — Mining | N.S, W p, Б. (L.), 145 (1882). 
Statute 1865, sec. $37—Praetice.]—See TRESPASS. 





4.—Attorney-General—Name of, surplusage.] 


—See PRACTICE. BANKS 
1.—Banks of stream—Definition by Warden— 
AURIFEROUS DEPOSIT River claim.]—See CLAIM. 
See Со. 2.—River bank—Right of road.]—See LEASE ; 


Auriferous deposits —Ownership.]—Auriferous | ROAD; WATER. 
deposits belong to the Crown, subject to the | 
goldfields laws of the colony. Borton v. Howe, BATTERY 
3 №.2.С.А.,5; 2N.Z.J.R.,97. Johnston, Rich- 
mond and Chapman, JJ. (1875). N.Z. 


Battery —Auriferous sand —Contract —Measure 
of damages.]—See CONTRACT. 


AURIFEROUS EARTH 


See Gop. 


BILL OF EXCHANGE 
1.—Conversion of auriferous earth—Evidence ех 
of property.]—5ee CONVERSION. 1.— Bill of exchange — Equitable plea — Con- 
temporaneous agreement—Parol evidence. }—In 
an action on a promissory note made by the 
: defendant in respect of certain shares іп a gold 
| mining company, defendant pleaded an equitable 
AURIFEROUS MATERI AL | plea which set up that the plaintiff agreed to 
‘renew: Held, that such a plea required a con- 
temporaneous agreement in writing to support 
Auriferous sand — Contract — Construction — | it, and there being no such agreement the evi. 
Measure of damages.]—Sec CONTRACT. | dence given at the trial to support the plea was 


2. — Auriferous land — License of.] — See 
LiIcENsE. 


See GOLD. 
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improperly admitted. Abrey v. Crux, L.R., 5 | been authorised by an extraordinary meeting. 
C.P., 43, followed. Frazer v. Hayes, 6 N.S.W. | Campbell v. Hassan, 5 A.J.R., 135. Banco (1874). 
W.N.,110. Darley, C.J., Stephen and Foster, V. 
JJ. (1889). l N.S.W. 2.—Companies Act 1890 (No. 1074), sees. 234, 
2.—Bill of exchange—Equitable plea to action EHE IHACOCUNIO Py mining compeny Fewer e 
su Wromibuery noto -- Bivach of agreement te^ company to give.]—The absence of a resolation 


г passed at an extraordinary meeting of the com- 
—Fra d. е 
— аана | pany, in terms of sec. 234 of the Companies Act 


$.—Cheques or orders—Notice of dishonour— | 1890 (No. 1074), does not affect the validity of a 
Acceptance by secretary of mining company— | bill of sale given by a mining company to secure 
Companies Act 1864.) — The plaintiff, a store- ' а past debt. Price v. Old Quartz О.М. Co., 9 
keeper, wasin the habit of receiving from miners | A.L.R., 13. Holroyd, J. (1896). V. 
in his neighbourhood, in payment for goods, cer- | | 
toin documents, signed by the captain and purser 
of the mine, and addressed to the secretary, and 
of sending these to his bankers, who at first ' BLASTING 
treated them as cash, but. subsequently gave | Blasting— Church and school lands—Municipal 
notice to the plaintiff that they would no longer ! by.Jaws—Prerogative of Crown.]—See Munict- 
receive them as cash, but only for collection.  parrrres. 

One batch of these documents was dishonoured, | ——— 

but no notice of dishonour was given by the bank ' 

to the plaintiff, and it was not until after a second | BLOCK CLAIM 
batch of such documents had been received by See CLAIM. 
the plaintiff and forwarded to the bank, and not 

until the mine stopped payment, that the plain- 

tiff learned from the defendants that the first 

batch of documents had been dishonoured. On | BOILER 


the trial the above documents were treated by | Boller — Fixtures — Mortgage.]— See Мовт. 
counsel, and on the direction of the Chief Justice, : 


| 


GAGE. 


as cheques or orders for payment of money, on --- 
which the company was liable, and the verdict | 
of the jury was founded on that direction. | -` BONA FIDES 


Held, on appeal, that the docaments were bills | Bona fides— Transfer of shares—Registration 
of exchange, on which—they not having been: _ Arrangement.]— See COMPANY 


drawn for and on behalf of the company, nor | 
accepted by the secretary —the company was not 
liable, and that as this view altered the con- | 
ditions on which the liability of the defendants ` BORROWING MONEY 
depended, there must be a new trial. Quere, , Ы 
whether the company would have been liable if 
the bills had been accepted by the secretary? | —— 
Levine v. Bank of Adelaide, 9 S. A.L.R., 119. 
Hanson, C.J., and Gwynne, J. Common Law | BOUNDARIES 


(1875). S.A. 
——— | See By-Laws AND REGULATIONS ; PRACTICE. 


See COMPANY. 


BILL OF SALE | 1.—Boundaries—Marking—Applicant for min- 
' eral lease—Entry on Crown lands.]—See LEASE. 


See COMPANY. | 9.-- Boundaries — Gold mining lease — Land 


1.—No. 409, secs. 47, 48.]—A bill of sale, duly | РЕЁ#® owt—Application.]—See Lrase. 


filed and registered, and sealed with the com. $.—Boundary —Waste Lands Acts and Regula- 
pany’s seal, is good as against the company tions—Pastoral lease—New lease— Public maps.) 
under Act No. 409, sec. 48, although it has not | —See МАР. 
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BREACH OF TRUST Warden to declare any claim relinquished if not 
: worked in a bond fide manner." The Act No. 


| 32 enabled the Mining Boards to make by-laws, 
prescribing the events on which claims ** shall 
| become forfeited, or be deemed to be abandoned.” 
Held, that the by-law was sufficiently worded, 
BROKER апа was valid. Perkins v. Sharples, A.R., 30th 
| March, 1861. V. 


.. 4.—Repeal — Existing rights.]—Occupants un- 

TRS | der a miner’s right, of a claim taken possession of 
under a by-law authorising the occupation of a 

BUILDINGS claim of a certain area, can maintain their 


- J 4 è . 
1.— Buildings — Mining tenement — Jurisdiction | Occupation of such claim after the passing of a 


of Warden—Mining Statute 1865, secs. 5, 101, | Subsequent by-law, which authorises only the 
177, 195.]—See PRACTICE, 409. —— of a smaller claim, and which, in 


| addition, annuls and repeals the former by-law, 
without any saving of existing rights under it. 
Raleigh v. Martin, A.R., 5th April, 1861. У. 


Breach of trust — Trust deed — Sale under 
power— Coal mine.]— See Trusts. 


See Company, XX. ; PRINCIPAL AND AGENT. 


2.— Buildings on residence area— Right to re- 
move.}—See RESIDENCE AREA. 





$.—Building on land held for mining—Ex- | 


emption from rates.]—See MUNICIPALITIES. | 5. — Officers of Mining Board.] — A Mining 
Board had no power under the Act No. 32, sec. 


111, to make a by-law prohibiting a mining reg- 
istrar from holding mining interests. O'Malley 
BUSINESS LICENSE ! v. Ward, 1 W. & W. (L.), 279. Banco (1862). 
V. 
6.—Validity of.]—Mining Boards under the 
Act No. 32, sec. 11], having been appointed for 
the whole district, could only make by-laws for 
the whole district ; & by-law under that Statute 
made for a portion of the district only was 
invalid. Jenkinson v. Cumming, 1 W. & W. (L.), 
337. Banco (1862). See Act No. 291, sec. 71. 
V. 

7. — Disbursing funds of Mining Board.] — 
Mining Boards are empowered to disburse funds 
in a certain way, and they are bound to follow 
the directions in the Act giving them that power. 
The mode prescribed is by by-law, and where a 
Mining Board fixed the salary of a certain 
officer by a minute, and afterwards wrongfully 
dismissed him, as no by-law was passed describ- 
ing the duty of the officer or for his payment: 
Held, that a mandamus to the Board to pay all 
salary due should not go. Gill v. Nicholas, 2 
W. & W. (L.), 3. Banco(1863) ` V. 





See LICENSE. 


BY-LAWS AND REGULATIONS 


See CLAIM; FORFEITURE; LEASE; MINER'S 
Біонт; RESIDENCE AREA. 


1. — Uncertainty —Constraction.]—Sembdle that 
a by-law which gives a claim of an indefinite 
width, and omits to specify how the boundary 
lines are to be drawn, is void for uncertainty, 
and that even if it were not, a complaint for 
encroachment on a claim held under it, could 
not be sustained, if a construction could be put 
upon it which would exclude the land encroached 
upon from the boundaries of the claim. Linson 
v. Walsh, A.R., 23rd March, 1860. V. 


2.—Uncertainty.}] — A by-law provided that 
‘* the extent of a surfacing claim shall not exceed 
60 yards in width by 100 yards back measure- 
ment.” Held, that the Mining Board by this 
by-law had not fixed the form of the claim, as 
they had power to do under the Act No. 32, sec. 


8.—Frontage and block claims.]—Sec. 7 of 
by-law 13, Ballarat, provided ‘‘ that claims on 
111, and that the by-law was defective. Ed. alluvial leads of a greater depth — 200 feet 
: shall be worked as frontage claims, and the 

ааа Mate OUS MINOS у Registrar shall determine and declare whether 
3.—Relinquished claims.}—A Sandhurst by- ! they are alluvial leads, and whether the depth 


law provided that ‘‘ it shall be competent for a | is greater than 200 feet." — Held, that an alluvial 
2 


Е у — — — — — — — — — — — — — — —— — — — — — — — 
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lead of gold found at a greater depth from the : adopting a stump as а post at another, it was 
surface than 200 feet could be legally claimed by ' held that the by-law was reasonable, that the 
the owners of the block claim, it being assumed non-compliance with it avoided the effect of 
that the owner of the block claim wasnot, when taking possession, and was not merely punishable 
he registered his claim, aware of the existence of | by fine asa breach of by-law. Thomson v. Land, 
the alluvial lead, and that it was not necessary 3 W.W. & АВ. (M.), 13. Molesworth J. (1866). 
to make a title to such gold by taking possession V. 
of such run of gold asa frontage claim. Critchley | ]2.— Exemption from work.}—The Sandhurst 
v. Graham, 2 W. & W. (L.), 71. Banco (1863). ' by-laws prescribed a means for obtaining а cer- 
V. tificate of exemption from work for a time named 
9.—Construction.]— Rule 5 of the Ballarat . in the certificate. They also provided for the 
Mining District Rules provided that ‘‘ claims ' revocation of the certificate by the Warden, 
upon all recognised leads or gutters shall be of where it had been obtained by false pretences. 
an indefinite width until such leads or gutters Where it was admitted that the certificate had 
are found.” Held, that the lead or gutter is been obtained on false pretences: Held, that 
found when it is first struck in the successive , the certificate was not void ab initio. Butler v. 
claims by the claim-owners who search for it : O'Keefe, 3 W.W. & A'B. (M.), 16. Molesworth, 
there. Rule 8 provided that ‘‘in cases where J (1866). V. 
the gutter or lead changes its course from the 
supposed one, the position of the original claims ' 
shall be changed accordingly, taking precedence 


line to thei bers.” Held. that clai east to west shall be 200 feet —100 feet on each 
қылын SO NOS Anra ў da ‚пазен | side of the working shaft on the line of reef ; and 
owner could not be ejected on the basis that | 


i claims shall be entitled t 
the lead had changed its direction, and that a ii Sour an belio aa - 9 
Се E . the dips and angles of all reefs found within the 

measurement along its sinuosities would give 


follow th to whatever dis- 
him more than the length of the lead to which a. id i — pun ii 5. — 
he was entitled. Thomas v. Kinnear, 2 W. & | iren , 


= this rule was neither ultra vires nor void for un- 
Tae tite ааа Бы У. | certainty. Vivian v. Dennis, 3 W.W. & АВ. (M.), 
10.—Construetion— Abandonment.] — А claim | 29. Molesworth, J. (1866). V. 
held under the Sandhurst By-laws was left, ec. 73 of the Act No. 291 has a retrospective 
unworked for six months. It was liable to а. operation. bid. V. 
drainage rate, which had not been paid for the 
same period. One of the by-laws provided that a | 14.— Negativing exceptions — Abandonment. ] 
claim should be deemed abandoned if unworked | — heres by-law provided tor the — — 
for six months. Another provided for forfeiture | ot claims for Bon; Working 5. MEO аны са 
of claims left unworked for ninety-six consecutive tions: Held, that it was not necessary for a 
hours. The by-law contained a proviso that a party seeking to enforce the abandonment or for- 


claim should not be liable to be forfeited during ' feiture to negative those exceptions which rested 
upon facts lying peculiarly within the defend- 


ant's knowledge. Longbotiomv. White, З W.W. 
“АВ. (M.), 35. Molesworth, J. (1866). V. 


| 
| 
| 


13.—Boundaries of claims.]—A local Court 
rule was as follows :—** The width of claim from 





any period for which <“ drainage ts being paid.” 
Held, that the by-law contemplated real pay- 
ments habitually made, and not a mere personal : 
liability to pay; and that the Warden could 
declare the claim abandoned. Christian v. 
Kenworthys 3 W.W. & АВ. (M.), 1l. Moles- 
worth, J. (1866). 





15.—Persons to enforce—Preservation of by- 
| laws.]—The Act No. 291, sec. 2, shows an inten- 
tion to preserve by-laws apart from the 80th 
' section; and sec. 71 (x.), does not make it 
11. — Reasonableness — Taking possession — | necessary for the efficiency of a by-law as to 
Breach.]—A by-law of the Beechworth district ' abandonment that it should point out a person 
provided that claims should be taken possession to adjudicate. The board may leave that duty 
of by erecting posts of certain dimensions at | to the ordinary officer, viz., the Warden. Long- 
each corner of the claim. Where a miner had ' bottom v. White, 3 W.W. & АВ, (M.), 35. 
taken possession of a claim by erecting two posts , Molesworth, J. (1866). See Act No. 291, sec. 73. 
at one boundary, blazing а tree at another, and : v. 
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16.—Boundaries of claims.]—A by-law provid- | paying reef be not within 40 feet of the edge of 
ing that the lateral boundaries of a claim should | the gutter." Held, that P. had no interest in 
not be defined until the lead or gutter in such | the new claim, as it was intended to be the 
claim should be struck was held not to be ultra | reward of labour; and that the new claim had 
vires as giving claims with vague and indefinite | nothing to do with the partnership subsisting in 
limits. The Act No. 111 expressly legalised the | the other claim. Perry v. Morton, A.R., 26th 
system ; and the Act No. 291, sec. 73, has the | Nov., 1868. V. 
same effect. United Extended Band of Hope | 


Co. Regd. v. Tennant, 3 W.W. & A'B. (M.), 41. 
Molesworth, J. (1866). V. 


17.—Construction.]—It is a general principle 
in the construction of Statutes, applicable also 
to by-laws, that where a right is given, and by 
the same section a remedy for ita enforcement, 
the right shall be enforced only by the remedy 
given. Hunter v. Aratraveld, 3 W.W. & АВ. 
(M.), 62. Molesworth, J. (1866). V. 


18.—Boundaries of cjaims.] — A local Court 
regulation provided that the width of a claim 
should be 100 feet on each side of the line of 
the reef, and that the holders should be entitled 
to the dips and angles of all reefs found within 
the boundary, and might follow the same to 
whatever distance they might dip. Held, that 
the owners of a claim were entitled to hold 
spaces between the reef and a line running 
parallel to its actual course, straight or curved, 
and also entitled to follow the dips and angles of 
the reef connected with it though beyond 100 


22.—Taking possession.]—P. and party on the 
26 September, 1867, purported in pursuance of 
the Beechworth by-laws, to take up four adjoin- 
ing claims by erecting four posts only, one at 
each angle of the land taken up. On the 28th, Р. 
and party registered the four claims separately, 
and immediately afterwards registered them as 
one amalgamated claim. On the 26th September, 
some hours after the marking out by P. and 
party, H. and party marked off the saine ground 
as four separate claims, and registered them on 
the 28th September. Held, that the Warden 
was right in deciding that P. and party should 
have in the first instance marked off each of the 
single claims separately, and that P. and party, 
intending on the 26th to take up distinct claims, 
had not marked them distinctly, and had not 
therefore priority over the complainants, who 
had marked properly on that day. Holt v. 
Pratt, A.R., 2nd Dec., 1868. V. 


| 23.—Ballarat By-laws—Meaning of **holder " 
| of claim — Protective registration.] — The Bal- 


feet. Miller v. Fraser, 4 W.W. & a’B. (M.), 29. | larat By-law No. 8 provided that the holder of 


Molesworth, J. (1867). V. 


19.—Retrospective.]—By-laws cannot be re- 

trospective in their operation. Bond v. Watson, 

4 W.W. 6 АВ. (M.), 87. Molesworth, J. (1867). 
V. 

20.—Competent Court to enforce penalty.]—A 


Police Magistrate, being also a Warden, sitting | 


in a Police Court, can hear and determine a 
complaint for the recovery of penalty for breach 
of by-law under Act No. 291, sec. 237. The 
Queen v. Pohlman, ex parte Nickless, 5 W.W. 
& A'B. (L.), 31. Banco (1868). V. 


21.—Partnership.]—P. was a sleeping partner 





, & claim might obtain protective registration on 


certain conditions. Held, that the word *'holder" 
meant registered holder, and that persons not 
registered could not avail themselves of the 
by-law. Thompson v. Begg, 2 A.J.R., 34. 
Molesworth, J. (1871). V. 


24.—Under Act No. 32— Act No. 291, secs. 73,80 
—Invalid by-law—Quashing Warden's order in 
part.]—A by-law under the Act No. 32, required 
a person who successfully applied for forfeited 


| ground, to pay before obtaining possession of 
| the ground such compensation to the former 


owner as the Warden should determine. A 
Warden declared a forfeiture, but directed the 


with M. in а block claim, and M. worked it for | complainant to рау £555. On the motion to 
himself and P. on certain terms as to the division quash the order in part, во much of the Warden's 
of the profits. M. while working the claim dis- , order as directed payment was quashed, on the 
covered another reef, and took up a claim on it | ground that the by-law providing for such pay- 
for himself under a regulation which provided | ment was шта vires, under the Act No. 32. 
*that any party working in a claim shall be | The Queen v. Cogdon, ex parte Hartmann, 3 
entitled to an area of ground, provided such | A.J.R., 118, Banco (1872). See Jacomb v. Sayers, 
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3 A.J.R., 66, Banco (1872). See Reardon v.: %6.—Regulations—Mining Statute 1865, sec. 
Sayers, 3 A.J.R., 126. Molesworth, J. (1872). 43 — Сига vires.] — Regulations 44 to 47 of 
V. Orders-in-Council of 23rd January, 1871, made 
25. — Validity of by-laws—Act No. 32—4Àct No. under sec. 43 of the Mining Statute 1865 (No. 
291, sec. 80—Sandhurst By-law No. 6, sec. 2— , 291), are not ultra vires. Robertson v. Morris, 
Registration under Warden's order—Orders good ' 7 V.L.R. (M.), 1; 2 A.L.T., 109. Molesworth, 
in part and bad in part.] —J., M. and R., on the Chief Judge (1881). And see LEASE. V. 
16th January, 1865, took up a claim under Sand- | 
hurst By-law No. 6. In 1872 H. applied to the ; 21—Mining Statute 1865 (No. 291), sees. 71, 72, 
Warden to be put in possession on the ground 13- Mining by-laws—Ultra vires.]—Sec. 72 of 
of forfeiture. The Warden declared һе топай , the Mining Statute 1865 (No. 290, prevents ms 
forfeited, and directed possession to be given to ! Court of Mines from entertaining апу әлегі 
Н. on payment of £555 15s., value of defendants’ | whether a duly certified and published mining 
material then on the ground. H. took posses- by-law is ultra vires under sec. 71; such a 
sion but did not pay the money. H. subse- | question must be decided in the mode prescribed 
quently transferred the claim to S. В. then РУ 8ec..73. Hunter v. McNulty, 13 V.L.R., 
applied to the Warden to be put in possession | 416; 9 A.L.T., 33. Webb, J. (1887). У. 
of the claim as against J., M. and К. —а friendly 


28.—By-law—Claim—Warden's order for pos- 
suit, B. acting in the interests of J., M. and К. Ч 


' session — Marking out — Registration — Title to 


51 Warden — en en — B. T , mining claim—Ballarat Mining By-law LL., secs. 
OOK possession and transferred to J., M. and R., | 14, 15, 16, 28.]—See CLAIM. 


against whom S. then brought an action for | 


trespass. Оп special case stated by the parties; 99. Mines Act 1890 (No. 1120), sec. 106, sub- 
for the opinion of the Supreme Court two ques- | sec. 7—Power of making by-laws under—For- 
tions were asked : —(1.) Could Н. lawfully take | feiture.]—See FORFEITURE. 

possession without paying the money ? (2) Was | 

S. entitled to the claim as against the defend- | 30.—Regulations, September, 1869, Nos. 7, 14 
ants, J., M. and R. ? Held (1.) That both ques- | —Goldfields Act of 1866—Pegging out —Amalga- 
tions should be answered in the negative. (2.) | mation of claims.]—See CLAIM. 


That Sandhurst By-law No. 6, sec. 2, directing | 31.—Regulations, 14th February, 1870— Gold- 


value to be paid by defendants before obtaining ' flelds Act of 1866 (repealed)—Lease— Forfeiture 
possession of forfeited ground, was wera vires | —Crown.}]—See FORFEITURE. 
under the Act No. 32, under which Act it was ' 

framed, and that the Mining Statute (No. 291), !  32.—Regulations —Goldflelds Act of 1866, secs. 
вес. 80, did not make such by-law valid. (3.) | 9; 14—Goldfleld not proclaimed —Miner's right— 


That when a Warden declares ground forfeited | Justices,]—See GOLDFIELD. 


and orders possession to be given to the com- 33 Regulations—Mining Act of 1874—Decem- 
plainant, the complainant is right in having him- | ber, 1875, Nos. 105, 106, 124—Married woman— 
self registered for the ground as ground taken | ghare in mining claim—Separate use.] — See 
up by him under his miner’s right. ‘‘ The | HUSBAND AND WIFE. 

Warden's order only decides that the land is | 

open for selection. It declares that the ground 34.: Kegalatious = Шад. Act 18/5 Regain- 


| — 
has been forfeited by defendants; it removes ; om 95 of December 29th, 1875—Ultra vires. 
—See Minixa Аст. 


existing rights such as they were, and then the ' 
plaintiff afterwards takes it up by virtue of his: — 35.—Regulations—Gold Mining Regulations, 
miner's right. If he had no miner's right he 21st March, 1872 and 29th December, 1875— 
could not occupy it."— Per Stawell, C.J. (4). | Registration—Quartz prospecting claim—Labour 
That it was not competent for H. to take | conditions.]— See CLAIM. 


possession of the ground under the order, with- |. 86.—Regulations—Mineral lease—No.5—Mark- 


: н E un ui 80 1006 = — рн | ing boundaries of lease on Crown land—Sending 
ae Medus ga | in application.]—$See LEASE. 


not quashed by the Court. Sayers v. Jacomb, 
3 A.J.R., 65 and 66. Banco (1872). V. | 37.—Regulations—Mineral leases —Nos. 28, 34, 
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cellation.]—See LEASE. 


38.—Regulations—Mining Act—No. 27—Min- | 
ing lease—Liconse—Trespass.}]— See LICENSE. 


35, 48—Applicant failing to execute leases—Can- CERTIFICATE 
| See CoMPANY ; PRACTICE. 


1.—Forfeiture of claim — Suspension certifi- 

, cate.]—A certificate obtained under a by-law 
39.—Regulation—Coal Mines Regulation Act . allowing a suspension for a certain period of the 

(39 Vic. No. 31), вес. 20—Check-weigher.]—See | , requirements of by-laws as to the employment of 
Солі, MINE. i labour, does not amount to a constructive 


40. —Regulations—Gold mining lease —Nos. 28, | working so as to redeem a title forfeited by a 


33—Quartz claim—Miner’s right—Mining Act ' | previous non-fulfilmeut of such requirements. 
1874.]—See LEASE. ! Hunter v. McNulty, 13 V.L.R., 416; 9 A.L.T., 


|33. Webb, J. (1887). v. 

41.—Regulations — Mineral license — Regula- | 
tions 4, 5, 28 —Mining Act (37 Vic. No. 1$)-—Hold- | 
ing more than one license.|—See LICENSE. 


2.—Forfeiture of claim — Suspension certifi- 
eate.]—Under a by-law allowing a suspension 
‘of labour conditions, on the ground (among 


42. — By-laws — Municipalities — Church and ' others) of *' breakage of machinery, or any other 


school lands — Blasting — Prerogative of the sufficient, cause, to be settled by the Warden," 
Crown.]—See MUNICIPALITIES. | no protection is afforded by a suspension certifi- 


cate granted on a statutory declaration stating 

43.—Regulations—Mineral Lease Regulations | the ground as ‘‘want of machinery to crush, 
of 1885—No. 2—Marking out—46 Vic. No. 7, вес.  &c.," the evidence showing that the ground 
1.}— See LEASE. 








machine at which the claim-holder usually had 
44.—Regulations—Quartz claim—Taking up | his stone crushed. Hunter v. McNulty, 13 


more than one—Effect of registration.] — See V.L.R., 416; 9 A.L.T., 33. Webb, J. (1887). 


MIXEIR's Конт. V. 
o_o 3.—Certificate of registration — Priority.] — 
Mere priority in point of number of a certificate 
See MACHINERY. priority in point of right. Ah Mon v. Brad- 

field, 1 N.Z.J.R. (N.S.) M.L., 44. N.Z. 


4. —'* Certificate ”—“‘License.”]—‘ Certificate” 
and ''license" are used in the various N.Z. 
Goldfields Acts and Regulations as convertible 
terms. Reg. v. Keddel, N.Z.L.R., 1 S.C., 185. 
Wiliams, J. (1882). N.Z. 


CALLS 


CAGE of registration, issued by a Warden, is not a 
See Company, III. | 
| 


5.—Company—Certificate of incorporation— 
| Essentials to registration. ]—See Company, 194, 


CANCELLATION | 6.—Fallare to renew certificate of registra- 
See CLAIM ; Lease; WATER. | tion—Forfeiture.]—Seec CLAIM ; FORFEITURE. 


|  T.—Prospecting claim—Cancellation of certifi- 
cate—‘‘ Prescribed conditions."]—6See CLAIM. 





CERTIFICATE OF TITLE 


See LEASE; MINER’ RIGHT. 


CAPITAL 


| 
See COMPANY. 





CERTIORARI 


See PRACTIOE (CERTIORARI). 


CASE 
See PRACTICE (APPEAL), 40, 42, 43, 58. 


— 
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CHAIRMAN 


Chairman—Court of Appeal—Qualification— 
Miner's right—25 Vic. No. 4, sec. 30.] —See Prac- 
TICE, 80, 81. 


acquired by litigation, and the inception of that 
litigation was through a bargain contrary to 
public policy—I should not, I think, follow the 
same course as to several persons avowedly 
' joining in such a suit at common charges, 
' common risk for common benefit.”— Per Moles- 
| worth, Chief Judge. Mitten v. Spargo, 1 V.R. 


CHAMPERTY ! 
(M.), 22; 1 A.J.R., 70. Molesworth, J. (1870). 
l.—Champerty.]—A plaintiff, seeking to be о, 5, infra. V. 


put in possession of ground, stated in his evidence 

that he had arranged with the clerk of his at- | 4.—Persons interested in similar disputes— 
torney to give him 6-7ths of the claim, if re- ; Agreement to bear part of expenses—Mainten- 
covered, as security for costs of the suit, if ance.]—W., whose shares in a mining company, 
successful, and limiting these coats to £20. The ' registered, had been forfeited by the directors, 


Judge of the Court of Mines being of opinion 


, instituted a suit in equity to have the forfeiture 


that the suit was carried on principally on behalf , set aside. Some other shareholders, whose 


of the clerk, offered to make this clerk a party, 
and the offer not being accepted dismissed the 


shares had been forfeited at the same time and 
under similar cireumstances, agreed with W. to 


plaint with coste. Semble, that there is по. bear part of the expenses of the suit in order to 
general objection to a plaintiff suing without | test the question. Held, that this was neither 
making a party, a person for whom he is to be ' champerty nor maintenance. Wood v. Freehold 
trustee, and that the facts might afford a ground | United G. M. Co., 1 A.J.R., 173. Molesworth, 
for its dismissal, as being based on а champer- J. (1870). V. 
tous bargain, rather than for amending it as to 
parties. Bond v. Watson, 4 W.W. & A'B. (M.), | 
87. Molesworth, J. (1867). 


5.—Champerty—Proceedings for forfeiture of 
claim.)—If a proceeding to obtain an adjudica- 
| tion of forfeiture of a mining claim be in fact 

2.— Champerty.]—W here an attorney induced | taken at the joint expense, and for the joint 
certain persons to apply to be put in possession : benefit of the complainant and some other per- 
of a mining claim, occupied by others, and | son, the proceedings will be bad on the ground 
bought miners' rights for them, in order to | of champerty, and this objection will form a 
enable them to institute proceedings, and bar. | 8904 ground of defence. Mitten v. Spargo, 1 
gained with them for a share of the claim if | У.Е. (M.), 22, and Collins v. Hayes, 6 W.W. & 
successful : Held, that the proceedings instituted | В. (М.), 5, followed. Hunter v. McNulty, 13 
in consequence of this arrangement were in their V.L.R., 416; 9 A.L.T., 33. Webb, J. (1887). 
inception and concoction based upon champerty | V. 
and maintenance; and that the Judge of the | 6.—Champerty — Definition of.]—Champerty 
Court of Mines was right in dismissing the suit. | implies а bargain of some sort between the 
Held, further, that in order to constitute | Plaintiff or defendant in a cause and another 
champerty there need not be a binding contract, | person who has no interest in the subject in 
as between the parties; there need not be such | dispute, to divide the property sued for between 
& contract as apart from its illegality would be | them if they prevail, in consideration of that 
valid and binding. Collins v. Hayes, 6 W.W. other person carrying on the action at his own 


& АВ. (M.), 5. Molesworth, J. (1869). See 5, | expense. Тһе above rule does not apply when 
infra. y, | the person maintaining the action hasan interest 


| in the thing at variance. Hayes v. Levinson, 16 
$.—Furnishing funds to carry on suit.]— ' V.L. R., 305; 11 A.L.T., 180. Hood, J. (1890). 
Where it appeared that a person furnished funds | V. 
to another to enable him to carry оп а suit for | — 7.—Champerty.]— In order to support a de- 
enforcing the forfeiture of a claim, in which he fence founded upon champerty, it must be shown 
was to have an interest if the forfeiture should ' that the right which the plaintiff is seeking to 
be decreed: Held, that this presented the ! enforce is founded upon an agreement for main- 
objection of champerty or maintenance. “Тһе | tenance or champerty, no matter with whom 
plaintiff has no right except one which can be , made. Hayes v. Levinson, 16 V.L.R., 305, fol- 
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lowed. Carpenter v. Boyce, 18 A.L.T., 91; 2 | being taken up as a ‘‘claim” under sec. 3, 21 
A.L.R., 239. | Hood, J. (1896). V. Vic. No. 32. United Sir William Don G.M. 
Со. Regd. v. Kohinoor G. М. Co. Lid., 3 W.W. 


8. — Collateral champertous agreement.] — & a’B. (M.), 63. Molesworth, J. (1866). V 
З . ° À 


Where the plaintiff has a perfectly legal right, 
independently of any unlawful bargain, it cannot | 3$.—Criminal Law and Practice Statute 1864, 
be defeated by proof of a collateral champertous , see. 107—Claim —Lease from the Crown—Keep- 
agreement. Carpenter v. Boyce, 18 A.L.T., 91; ing back gold with intent to defraud— Convic- 
2 A.L.R., 239. Hood, J. (1896). * V. | tion.]]—The word '*claim" in sec. 107 of the 
| Criminal Law and Practice Statute (No. 333), 

. does not include land held under lease. D. was 

CHARGING ORDER ! informed aguinst under sec. 107 for keeping back 

, gold found in a claim with intent to defraud his 
салған Order Хана: весшаао-ов :евагех, co-adventurers. The evidence showed that the 


forfeited for non-payment of call.]—See Сом. | gold was found in land held under lease from the 


PANY, 212. 


CHATTELS 


Chattels—Interests in land taken up under 
Mining Act 1874 (N.S.W.)— Statute of Frauds. ]— 
See CONTRACT. 


CHEQUE 


1.— Cheque — Dishonour — Jus tertii — Mining 
Companies Act 1871 (V.), secs. 89, 187.]— See 
CoMPANY, 355. 


2.—Cheque—Or order—Notice of dishonour.] 
—See BILLS оғ EXCHANGE. 


CHIEF JUDGE 


See PRACTICE. 





CHINESE 


Chinese—Miner's right.]—See ALIEN; MINER'S 
Raut. 


CLAIM 


See ABANDONMENT; By-LAWS AND REGULA- 
TIONS ; HUSBAND AND WIFE; LEASE; MUNICIPA- 
LITIES ; RoAD. 


1.—Lease not а claim.]—Land held under 
lease from the Crown is nota claim. Re Clow, 
ex parte Hewitt, 2 W. & W. (L.), 160. Banco 
(1863). See Act No. 291, sec. 3. V. 


2.—Land temporarily reserved.] —A tempor- 
ary reservation or application of ground for 
publie purposes preserved the ground from 





Crown. D. was found guilty, but on a case 
reserved the conviction was quashed. eg. v. 
Davies, 2 A.J.R., 74. Banco (1871). V. 


4.—Frontage elaim—Ballarat By-laws 3, 10, 
12—Extent of ownership.]— Under the Ballarat 
By-laws (3, 10, 12), a frontage claim subsists 
over its entire surface, until narrowed under the 
by-laws ; and the right of a frontage claim-holder 
under these by-laws is not to the gold in the 
gutter only, but to all auriferous earth at any 
depth within his claim as narrowed. „St. George 
and Band of Hope United Co. v. Band and 
Albion Consols Co., 2 A.J.R., 82. Molesworth, 
J. (1871). V. 


5.—Proclamation of road—Kffect on title to 
claim.)—The proclamation by the Government cf 
a road through a claim will not override the title 


| of the claim-holders. Mayor, &c., of Eaglehawk 


v. Waddington, 5 W.W. & АВ. (М.), 6. Moles- 
worth, J. (1868). See Act No. 291, secs. 13, 18. 

6. — Taking up claim—Warden’s — 
of attorney —Injunction — Registration — Prior- 
ity.]—W. took up a claim in the Ballarat district, 
but did not work it in accordance with by-laws, 
and so rendered it forfeitable. J. instituted pro- 
ceedings for forfeiture before the Warden against 
W. D. on the 25th November, marked out the 
ground, took possession, and on the 26th applied 
for registration. J., on the same day—the 26th 
—obtained an order of forfeiture against W., 
and applied for registration. J. proceeded to 
take possession, but D. brought an action of 
trespass against him before the Warden, who 
decided that J. was a trespasser and decreed a 
perpetual injunction against the Registrar, re- 
straining him from registering J. J. appealed 
tothe Court of Mines. On special case to Chief 
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Judge: Held, (1.) The proper office of special | possession of a claim under his miner's right. 
cases is to state facts and ask the opinion of the | Barrington v. Willoxz, 4 V.L.R. (M.), 2. Moles- 
Chief Judge as to the law only; not to sub- . worth, J. (1878). А V. 


stitute the Chief Judge for a Judge or Warden, 9. — Pegs — Highway — Amalgamation — Re- 


s a facts — E 2. à evidence. a | vivor—Illegality.]—If by-laws require pegs to 
. ROLUALY Abandoned: А. Was WATTANLON а fixed ‘at claim, and two of 


in marking out the claim. (3.) In any caso D. : such corners are on a highway, the fixing of 


was warranted in taking possession on the 25th | on the highwhy, though an illegal act for which 


November as against J.; J.'s proceedings ron: | those who place them there may be otherwise 
dering secs. 20 and 21 of the by-law unavailing , vendas bo ЕЕЕ as regards ihe 
to him—(See T'ruswell v. Powning, 1 V.R., М. po : ga 


, taki f the claim. If 1 tion be 
13). (4.) A person not having a miner's right i B dcn m —— 2% А 
. Pic E E ‘irregular, the owners of the amalgamated claim 
d E sd деды Sup y PE ' аге thrown back on their original titles, and the 
in anticipation of having it, as well as persons 


tieipating th sition of ty. Q | rights under the separate claims prior to amalga- 
anticipating the acquisition ot Property: Чое, , mation are revived. Parade О.М. Co. v. Vic- 


whether a Registrar is subject to any injunction. : 
toria U. Co., 3 V.L.R. (E.), 29. Molesworth, J. 
Keast v. D'Angri, 4 A.J.R., 61. Molesworth, J. 5905 (E.), 29 * 


(1873). V. | 880; ы 
10. -- Possession — Registration — Lease —Ap- 
plication —Evidence—NMistake — By-law.]— Так. 
ing possession by pegging out а claim, is good as 
| against a person subsequently marking out as for 
& lease, although the marking out for lease is 
prior to registration of claini. In an application 
for registration of a claim, a mistake asto time of 
| taking possession may be explained by evidence 
! of the real facts. Such mistakes cannot be taken 
advantage of by applicants for lease. Qucre, as 
to effect of such mistake as between holders of 
| miners’ rights under by-laws. Greenhill v. 


area. Trespessers not in possession under any Braidley, 4 V.L.R. (M.), 8. Molesworth, J. 
colour of title, and not under any mistake as to (1878) ү 
[ E : 


facts, although misapprehending the law, are ' 
not entitled to deduct expenses of obtaining gold, , 11.—Clalm—Warden's order for possession— 
within the principle recognised in Munro v. | Marking out — Registration — Title to mining 
Sutherland, 5 A.J.R., 75. Parade G.M. Co. v. ! claim—Ballarat Mining By-law III., secs. 14, 
Royal Harry Q.M. Co., 2 V.L.R. (L.), 218. | 15, 16, 28.]—Generally & Warden's order for 
Banco (1876). V. | possession only clears away former titles ; and 


8. — Marking out — Taking possession — Con- | the party obtaining it should proceed to mark 


— 
structive possession—Shifting pegs—By-law.]— | ont KA hos " upon — m — 
A by-law provided that ''all claims shall be | Bot waere s Dy Nw. provee g 


marked out at the time of taking possession | and registration of claims generally, necessitat- 


thereof, by substantial pegs erected at each angle | ing delays; and а subsequent clause of the same 


ро Ң MC 
of the claim." W. marked out a claim in accord- | — provided NSA рер obtaining an opady 

. . ,_ | for possession should produce it before the 
ance with the by-law when he had not a miner's Rec! hia whould register Jorihioiik bach 
right. When he obtained one he shifted bis — M sir apri distin ачи 
two southern pegs, decreasing the quantity of ама к өк қадалды Ре 


ground. Held, by the Chief Judge, that the | Sam’ Mave (опена) the former part of the 
ground was not legally marked out, inasmuch as | end Tepeure en сияқ part 


when he obtained his miner’s right he did not Uy law wes nee [ARCA Barton Ns Pana 
: of Hope and Albion Consols, 6 У.І. Б. (М.), 1; 
fix four pegs, but only retained two, and altered 1 АТТ. 145. Mol th, J. (1880) v 
the other two. Held also, that such alteration NYC TM gu анан, à . 
of his boundary was not a constructive taking | 12.—Claim— Title to—Block claim—Frontage 


1.— Crown land—Residence area—Surface— 
Damages —Trespass—4Act No. 291, secs. 5, 13— 
Act No. $2,secs. 8, 4.]— Under the Mining Statute 
1865 (No. 291), the sub-soil of Crown land applied 
to any public purpose, or held under a miner’s 
right, or business, or other license (as contra- | 
distinguished from a lease), may be within the 
limits of & claim, and unless excepted by the 
Governor-in-Council, be mined upon with im- 
punity so long as the surface rights are not in- 
jured. Therefore a claim may include a residence 
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elaim—Inconsistent titles.]—A right based upon of the land marked out is published, is a good 
possession is to be limited to one title. Where markingout. Weddell v. Howse, 8 V.L.R. (M.), 
a claim-holder, afraid of an adverse title, takes 44; 4 A.L.T., 05. Molesworth, J. (1882). V. 


P 2. Е Ққ and prag — M 18,—Claim—Marking out — Boundary posts. | — 
assignee, пе овез the protection of his previous gemble, per Higinbotham, J. :—An objection as 
title. Barton v. Band of Hope and Albion ' : à 
to a claim not being properly marked out to the 
Consols, 6 V.L.R. (M.), 1; 1 A.L.T., 145. — 
Mol iJ (1890 y effect that a certain size and number of posts 
—— have not been erected as required by the by-laws 
13.—Claim—Plaint for trespass and damages | is not à mere formal or technical objection, but 
— Assignment by complainant pending appeal.] is а matter of substance. Barwick v. Duchess of 
— Where, between the hearing of a complaint Edinburgh Co., 8 V.L.R. (E.), 70, at p. 83; 3 
before the Warden for trespass to a mining A.L.T., 68 (1882). V. 


claim and damages, and the hearing of an appeal | 19 _ wining Statute Amending Act 1872 (No. 


to the Court of Mines from his order dismissing | 446), secs. 3, 4—Marking ont claim pending 
9 о ССТ 


the plaint, the compuinents had assigned their application for lease.]— Where land had been 
rights, and the assignees had been registered : 


Held, that the appellants did not thereby lose , 
their right of appeal. Herbert v. Millan, 6 


V.L.R. (M.), 13; 1 A.L.T., 202. Molesworth, , that a stranger to A. could take advantage of 
did. v. this irregularity on the part of B. under secs. 3 
14. — Amalgamated claims — Registration — ! and 4 of the Mining Statute Amendment Act 1872 
Trespass.]— Where a complainant wasregistered (No. 446). Weddell v. Howse, 9 V.L.R. (M.), 
for two claims which had been amalgamated, , 13; 4 A.L.T., 179. Molesworth, J. (1883). 
but the amalgamated claim had not been separ- У. 
ately registered, and trespass was proved on the 20.—Mining Statute 1865 (No. 291), sec. 7— 
amalgamated claim, but there was nothing to | Amalgamated quartz claim —Width.]—A mining 
show on which of the two original claims the : by-law provided that the width of a registered 
trespass was committed : Held, that the com- ! quartz claim should not exceed 750 feet, also 
plainant could not succeed. United Claims | that adjoining quartz claims might be amalgam- 
Tribute Co. v. Taylor, 8 V.L.R. (M.), 19. | ated and re-registered as one claim. Held, that 
Molesworth, J. (1882). V. | adjoining quartz claims might be amalgamated 
| and re-registered, though the amalgamated 
claim exceeded 750 feet in width. Donaldson v. 
| Llanberis Co., 9 V.L.R. (M.), 21; 5 A.L.T., 54. 
Molesworth, J. (1883). V. 


21.—Amalgamated quartz claim—A pplication 


marked out for a lease by A., whose application 
was subsequently refused, and pending the 
application B. marked it out for a claim: Held, 





15.—Mining Statute 1865 (No. 291), secs. 7, 8 
— Ballarat By-law XI. — Transfer of claims — 
Transferee holding one miner's right.]— Under 
Ballarat By-law XI, one man holding one 
miner's right may be transferee of a claim not ` 
exceeding fifty men's ground. Lang v. Costin | 9 re-reglster.]— А verbal application to re- 
(unreported), 24th Sept., 1878, Molesworth, J., , Tegister ап amalgamated claim, made by the 


followed. Baker v. Wong Pang, 8 V.L.R. (M.), manager of a company, with the consent of others 
28; 4 A.L.T.,28. Molesworth, J. (1882). V. interested, is valid. Donaldson v. Llanberis Co., 


9 V.L.R. (М.), 21; 5 A.L.T., 54. Molesworth, 
16. — Mining claim — Marking out frontage J. (1883). V. 


elaim— Private property —Castlemaine By-laws | 
HI., see. 10.]-- If the surveyor is unable to mark | 
out a claim without going on private property, 
no title can be acquired in the claim. Talent v. 


— a a — di p. 1900], the previous separate titles to the claim 
А amalgamated cannot be relied upon. Parade Со. 

17.—Marking out claim—Gazette notice of | v. Victoria United Co., 3 V.L.R. (E.), 24, ques- 
forfeiture of lease.]—Marking out a gold mining | tioned. Donaldson v. Llanberis Co., 9 V.L.R. 
claim on the evening of the day on which the | (M.), 21; 5 A.L.T., 54. Molescorth, J. (1883). 


Gazette notice of forfeiture of a gold mining lease V. 
3 





22.—Re-registration of amalgamated claim— 
Prior titles.-— Where an amalgamated claim has 
been re-registered under Ballarat By-law No. 
XI. [See Government Gazette, 3lst October, 1873, 
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23.—Manager of mining company —Registered 26.—Mines Act 1890 (No. 1120), sees. 10, 135, 
holder of mining elaim— Power to deal with it.] | 216—Abandopment of claim—By-laws— Miner's 
—The registered holder of a mining claim, al- right.]—4A claim which has not been abandoned 
though only a trustee for others, can, without | in accordance with the by-laws of the mining 
the authority of his cestuis-que-trustent, give a | district, cannot be taken up and registered by 
valid consent to a portion of such claim being . the holder of a miner's right. Carpenter v. 
included in a mining lease ; and the consent of | Boyce, 18 A.L.T., 91; 2A.L.R., 239. Hood, J. 
the beneficiaries is not necessary. Band of Hope | (1896). | У. 
and Albion Consols v. Young Band Extended 
О.М. Co., 9 V.L.R. (E), 37. F.C., Stawell, ' 27. — Claim—Pegging out—Agent — Regula- 
C.J., Higinbotham und Williams, JJ., affirming ' tlons —Amalgamation of claims—Partnership— 
Molesworth, J. (1883). V. | Goldfields Act of 1866 (repealed).]— No. 7 of the 

Regulations of 24th September, 1869, made in 
24,—NMining Statute 1865 (No. 291), sees. 6, | pursuance of the Goldfields Act of 1866 (30 Vic. 
24 — Manager of mining company — Registered | No, 8), provided that ‘‘the mode of taking 
_ holder of mining tenement —Power to deal with | possession of a claim shall be by defining the 
it—Conflict between claim-holder and lessee.]— | boundaries thereof by sinking substantial pegs 
S., the manager of the plaintiff mining company, | at each corner of such claim.” Held—(1.) That 
was the registered holder of a mining tenement | possession of a claim must be taken, and the 
as trustee for the company, and upon conflicting | boundaries defined personally by the intending 
applications by himself and A., the manager of | owners; it cannot be done by an agent. (2.) 
the defendant company, for leases of adjoining ' That the amalgamation of several claims, under 
lands for their respective companies, consented | Regulation No. 14, does not constitute a part- 
that a portion of the land comprised in the nership in respect of such claims; it only 
mining tenement should be given up and in- | enables separate owners to work together and 
cluded in the lease to be issued to the defendant ; mingle their produce. (3.) That a miner must 
company. Held, upon appeal (affirming the | be the holder or possessor of a claim before he 
decision of Molesworth, J.), that S., as registered | can amalgamate it with claims of others. (4.) 
holder of the claim, had power to.consent to | And, for the above reasons, that one member of 
give it up; but that if the authority of the | an amalgamated claim cannot act for the rest in 
plaintiff company was necessary, the facts showed | pegging out such claim. Ez parte M'Innes, 9 
such authority. Band of Hope and Albion | N.S. W.S.C.R. (L.), 28. Stephen, C.J., Har- 
Consols v. Young Band Extended Q.M. Со., 9 | grave and Cheeke, JJ. (1870). N.S. W. 
V.L.R. (E.) 37. F.C., Stawell, C.J., Higin- 
botham and Williams, JJ. (1883). V. 28.—Quartz-prospecting claim — Gold Mining 
Regulations, 21st March, 1872, aud 29th Decem- 
25.—Mining Statute 1865 (No. 291), secs. 16, | ber, 1876—Registration.]—W here a person has 
37 — Leasing Regulations, 27th January, 1871, (акеп пра quartz-prospecting area, and has left it 
Clause 4 (d)—Mining claim under public street— | unoccupied for two years, his title to such land 
Permit to mine—Application for mining lease | lapses absolutely ; and after such forfeiture any 
—Notice— Person in occupation.]—The holder of | other person may become the registered holdér 
a miner's right who marks out a portion of a ! oftheland. Such registration when adjudicated 
street as a claim, and then applies to the body | upon is final between the parties. Per curiam, 
having its management for a permit to mine | at p. 385 :—'* If the claim in question were an 
under sec. 16 of the Mining Statute 1865 (No. | alluvial claim, it is clear that it would not 
291), is & person in lawful occupation of the , become forfeited by reason of not putting upon 
land, and, as such, is entitled under the Leasing | it the labour required in other cases by the 
Regulations of 27th January, 1871, Clause 4, regulations.” ‘‘If the holder of à quartz claim 
sub-sec. (d), to notice of an application by a | mine in such claim for alluvial gold only, he is 


— — — — — — 


person, who, after the permit is applied for but | not to be freed from the labour conditions.” ' 


before it is granted, marks out the land and | Mongan v. Readford, 5 N.S. W.L.R. (L.), 383 ; 
applies for a mining lease. Holmes v. Reynolds, | 1 W.N., 86. Martin, O.J., Windeyer and Innes, 


— 11 V.L.R.,711. Molesworth, J. (1885). V. | JJ. (1884). N.S.W. 
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29. — Reward claim—Measurement of distance ! suance of the Goldfields Act 1874 (Q.), (38 
—Goldflelds Act 1874 (38 Vict. No, 11), Regulation , Vic. No. 11), one man can only take up as 
44.]—Regulation 44 made under the Goldfields an ordinary quartz claim, 50 feet along an 
Act 1874 (38 Vic. No. 11), provides :—‘ The ! ordinary line of reef by 400 feet. Queen v. 
reward claim which shall be given for the dis- | Cribb, 9 Q.L.J., 157. Harding and Mein, JJ. 
covery of gold in apparently payable quantities | (1886). Williams v. Morgan, 2 Q.L.J., 169. 
on any new reef, or the re-discovery of thesame | Harding and Mein, JJ. (1886). Q 
on any reef previously occupied and abandoned, 
shall be in proportion to the distance from any | $2.—Goldflelds Act 1874 (38 Vie. No. 11), 
reef being worked, and as follows :—If distance | Regulation $4—Duty of Warden in registering 
less than 400 yards, 100 feet along the line of claim.]—It is against the duty of a Warden, 
reef [other proportional distances here follow]. | oting ministerially, to register a claim for а 


With a width of 400 feet. 
shall be in addition to the number of claims the 
party would be otherwise entitled to as ordinary 
miners, in ordinary quartz claims." Held, that 
the measurement of distance referred to ія hori. 
zontal plane measurement. Sievers v. McAuly, 
1Q.L.J., App., 54. F.C., Lilley, C.J., Lutwyche 
and Harding, JJ. (1879). Q. 


30.—Reward claim — Goldfields Act 1874 (38 
Vie. No. 11), Regulations 6, 9.)—Regulations 6 
and 9 made under the Goldfields Act 1874, pro- 
vide :—'*6. Any party of miners may take 
possession of a claim (except where otherwise 
specially provided), by fixing firmly in the ground 
at each corner of the claim, a peg or post, pro- 
jecting at least two feet above the surface, and 
set in L trenches threo feet long and six inches 
deep along each boundary line, provided that no 
other miner or miners is or are then in possession 
or occupation thereof. In the event of any 
other miner or miners being in possession of the 
claim the party desiring to take possession shall 
apply to the Warden to inquire into the matter, 
and in case any miner shall take forcible posses- 
sion of, or commence to work in any claim after 
his right to take possession thereof has been 
disputed, he shall forfeit all right and title which 
he may have acquired therein. 9. Any miner 
marking off more ground than he is entitled to 
shall be liable to have the surplus ground pegged 
off at either end of the claim at the option of 
any other miner.” Semble, these regulations 
do not apply to reward claims, but only to 
holders of ordinary claims marked off by them. 
selves. Sievers v. McAuly, 1 Q.L.J., App., 54. 
F.C., Lilley, С%/., Lutwyche and Harding, JJ. 
(1879). Q. 


31.—Goldfields Act 1874 (38 Vic. No. 11)—Reg- 
ulation 54--“ Ordinary quartz elaim."] — Under 
Regulation 54 of the Regulations made in pur. 


The above reward . 


greater area than that allowed by Regulation 
54 of the Regulations under the Goldfields Act 
1874 (Q.), (38 Vic. No. 11) and, if acting 
judicially, it would also be his duty to refuse 
to register such claim. Queen v. Cribb, 2 
Q.L.J., 157. Harding and Mein, JJ. (1886). 
Q. 
$8.—Homestead area (Q.)—Right to mine in 
--50 Vic. No. 32.]—See HOMESTEAD AREA. 


34.—Death of claim-holder—Abandonment— 
Forfeiture.] — Goldfields Regulations provided 
that no claim should be deemed to be abandoned 
in consequence of the death of the holder, but 
should be **protected" for the benefit of his 
personal representatives. A. died intestate in 
May, 1872, being then the duly registered 
owner of & water race. In August, 1872, the 
respondent made & proper application for the 
same race as if it were vacant. In November, 
1873, the appellant, the Public Trustee, became 
administrator of A. Held, that, as there had 
been no regular adjudication of forfeiture or 
abandonment, the appellant was entitled to the 
гасе Woodward (Public Trustee) v. Earle, 2 
N.Z.J.R., 12. See ADMINISTRATOR. N.Z. 


$5 — Certificate of registration — Failure to 
renew — Forfeiture.] — Non-compliance with a 
regulation prescribing the annual renewal of 
certificates of registration does not necessarily 
work a forfeiture. bid. 


36.—Claim—<Action for interference with— 
Maintenance of pegs and boundaries.]—W here 
the pegs and boundary marks of an extended 
claim have not been properly maintained, the 
claim-holder cannot maintain an action for in- 
terference with his ground against a person who 
has been misled and has marked out another 
claim upon it. Harris v. Labes, 1 N.Z.J.R. 
(№.8.) M.L., 10. N.Z, 
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37.—Goldflelds Act 1866 (N.Z.), (30 Vic. No. 32), 42.—Mining Act 1886 (N.Z.), (50 Vic. No. 51)— 
вес. 112—Miner's right —Claim.]—Sembie, that | River or creek claim—Definition of banks by. 
under the Goldfields Act 1866 (N.Z.), (30 Vic. | Warden.]— Where it is necessary for a Warden 
Ко. 32), а miner’s right is no part of the title | to define the bank of a stream, he must define 
to a claim beyond the limits prescribed by sec. | the existing visible banka bounding the present 
112 of that Act. Ibid. bed of the stream. Rush v. Neumann, 7 N.Z. 


Ra 107. Е , J. (1888). N.Z. 
$8.—Prospecting elaim Cancellation of cer- | І-Е» 117. Richmond, J. (1888) 


tificate—'* Prescribed conditions.”]—Under the | 43.—Extended sluieing claim—Abandonment 


Otago Goldfields Regulations, no certificate was | __ Adjudication of forfelture.]—See ABANDON- 

necessary in the case of a prospecting claim. ' MENT, 9. 

No definite amount of labour was required to be | 

employed on such claims. If there was sufficient 44.—Marking out claim— Application for lease 

evidence to show that such a claim had been | —Default іп application.]—See LEASE. 

“left unwrought for two clear working days,” | 

within the meaning of Regulation 25, sec. 2, the |  $5-—Clalm—Mode of working—Goldfields Act, 

claim would be deemed to have been abandoned, 25 Vic. No. 4, see. 32 (N.S.W.)—Disobedlence of 

and the certificate was liable to be cancelled | order. -See PRACTICE. 

(assuming any certificate to be necessary). 

Semble, the term ‘prescribed conditions" in 

the Regulation empowering the Warden to 

cancel a certificate ‘‘if any of the prescribed 47.—Claim—Share in—Married woman —NMin- 

conditions have not been complied with," meant | ing Act 1874, secs. 14, 18, 79 (N.S.W.).]—See 

those conditions which were prescribed for each | HUSBAND AND WIFE. 

particular class of claims, and not the general : 

rules and regulations relating to all claims. 

Cope v. Williams, 2 N.Z.J.R. (N.S.) S.C., 235. 
N.Z. 


39.—Mines Act 1877 (N.Z.), (41 Vic. No. 42), 49.—Quartz claim (N.S.W.)—Miner’s right— 


sec. 96—Claim—Taking in execution.] —Under Lease— Regulations 28 and 38— Trespass.]— See 
the Mines Act 1877 (41 Vic. No. 42), sec. 96, a LEASE. 


gold mining claim can be seized under a writ of 


46.—Claim —Share in (N.S.W.)—Transfer by 
infant.]—See Міміхо Аст 1874. 


48.— Quartz claim (N.8.W.)—Gold mining lease 
—Land pegged out—Boundaries—Application.] 
—See LEASE. 


| 
| 


distress or execution of any Court. Campion у. | 90-—Clalm—Quartz—Right to take up more 
Turton, N.Z.L.R., 3 S.C., 337. Williams, J. | ап one—Regulations—Registration, effect of.) 
(1884). N.Z —See Міхкн/8 RIGHT. 


51.—Lateral support—Adjoining claim-holders 


40.—Partnership or joint tenancy in claim.]— , (N.Z.)—Right to.]— See LATERAL SUPPORT. 


An agreement to the effect that the object of | 
the venture shall be to extract gold from aurif- | 52.—Goldflelds Act 1866 (30 Vic. No. 32), sec. 
erous earth within the limits of the claim, and ' 62 (N.Z.) —Jurisdiction of Warden—Forfeiture— 
after payment of expenses to divide the profits | Claim—Excess of ground.]—See FORFEITURE ; 
(if any), among the holders; does not constitute | PRACTICE. 


them partners with respect to the gold only, and , 53,—Partnership—Abandonment of claim by 
joint tenants with respect to the mine itself. 


. partner (N.Z.).]—See PARTNERSHIP. 
Gallagher v. Talty, 7 N.Z.L.R., 35. Williams, 
J. (1888). N.Z. 54.—Application for claim (N.Z.)—Refusal by 


Warden—Appeal.]—See PRACTICE. 





41.—Partnership or joint tenancy in claim, ] - 
In the absence of an agreement to the contrary, | 55. — Claim — Taking іш execution — Inter- 
a gold-mining claim taken up under the N.Z. pleader — Title to land — Juris@iction.] — See 


Mining Act 1888 (50 Vic. No. 51), is partnership | PRACTICE. 


property, and not property held by the pro. | 56.—Partnership (N.Z.) — Abandonment — Re- 


prietors as joint tenants. Gallagher v. Talty, 7 | taking of claim by one partner.]—See PARTNER- 
N.Z.L.R., 35. Williams, J. (1888. N.Z. зир, 


pe" 
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57.—Distress (N.Z.)—Claim—What goods may | 
be seized.]—See DISTRESS. 


COAL 


1.— Coal Mines Act —Obstructing an examiner 
--“ Mining surveyor or experienced miner."]— 
The authority of the Minister was primá facie | 
evidence that the person accompanying an ех- | 
aminer of coalfields, when he was prevented by | 
defendant from entering a mine, was a “ mining ! 
surveyor or experienced miner," as required by , 
sec. 38 of the Coal Mines Act, 39 Vic. No. 31. | 
Ex parte Sneddon, 1 N.S. W. W. N., 25. Fawcett, 
Windeyer and Innes, JJ. (1884). N.S.W. 


2.— Coal Mines Regulation—39 Vic, No. 31, вес. | 
20—Check-weigher, appointment of.]— The Coal 
Afines Regulation Act gives no power to miners 
to appoint a check-weigher to act from some 
future date; the appointment must be ін 
presenti. Per Darley, C.J., at pp. 110, 111 :— 
“1% may be argued that this decision will open 
the way to improper practices, and that the 
moment the manager of a mine hears that a person 
who is obnoxious to him has been appointed 
check-weigher, he will dismiss him; but if so, 
the proper course for the miners is to appoint a 
man to act then and there. He would then im- 
mediately cease to be a servant of the company, 
and could only be removed by order of the magis- 
trates.” Ex parte Morgan, 10 N.S. W.L.R. (L.), 

- 109; 6 W.N.,128. Darley, C.J., Stephen and 
Foster, JJ. (1889). N.S.W. 


3.—Colliery (N.S.W.) — Partnership — Sale by 
tenaut іп common— Partnership liability.]—See 
PARTNERSHIP. 


4. — Colliery (N.8.W.) — Railway — Statutory 


COAL. 
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COLLIERY 


See COAL. 


COMMISSION 


Broker.]— See PRINCIPAL AND AGENT. 


COMMITMENT 


See PRACTICE. 


COMMON 


1.—Goldflelds common — Land Act 1862 (No. 
145)—Land Act 1869 (No. 360).]—A “ goldfields 
common," under the Land Act 1862 (No. 145), 
which has been re-proclaimed аз a ‘‘ common ” 
under the Land Act 1869 (No. 360), has thence- 
forth the same character as though originally 
proclaimed under the latter Act. Sanderson 
v. Fotheringham, 10 V.L.R. (L.), 289. F.C., 
Stawell, C.J., Higinbotham and Williams, JJ. 
(1884). V. 


2.—Common—Dedicated before N.S.W. Consti- 
tution Statute (18 & 19 Vic. c. 54) —Revocation 
—48 Vic. No. 18, вес. 105.]—See Crown LANDS. 


COMPANY 


See MINER’s RIGHT ; PARTNERSHIP ; PRIVATE 
PROPERTY ; PRACTICE ; REGISTRATION ; RESI- 


DENCE ÁREA. 
COL. 


contract, breach of —Remedy.]—See STATUTE. I. ADVERTISEMENT 43 

П. ARTICLES OF AXSOCIATION 43 

5.—Coal mining—Employer and employe— ul — 47 

Defect in system — Blasting. — Volenti non fit IV. iiL 57 

injuria — 39 Vie. No. 31, sec. 12, sub-sec. 19 v. — 58 
(N.8.W.).]—See EMPLOYER AND EMPLOYE. | XI INCORPORATION u 68 

6.—Coal mine (N.Z.)—Subsidence—Liability | "VII. MANAGER 70 

of lessee—Royalty—Accounts.]—See LEASE. ; VIII. MEETINGS * 73 

' IX. MEMORANDUM oF ASSOCIATION 76 

X. MINUTE Book 74 

| XI. NAME ... on ds 78 
| CO-COMPLAINANT XII. No LraBiLITY Company ... 7 

| See Miner’s Кант. . XIII. OBJECTS 82 
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XIV. PROMOTEBS .. T . 82 | that as he was present when the resolutions were 
XV. PHOSPECTUS .. is .. 83 | adopted, he had sufficient notice of the confirm- 
XVI. REGISTRATION... ^ .. 86 |atory meeting. Alexander v. Simpson, 43 Ch. D., 
XVII. RESIDENCE AREA — ... 90 | 139, distinguished. The articles of association 
XVIII. Sea, Че — .. 90 | provided that twenty-one days’ notice should be 
XIX. SHAREHOLDER s .. 91 | given of any meeting. Held, that the respondent, 
XX. SHARES ET ; ... 92. having raised no objection at the time, could not 
XXI. TRIBUTE sat ; ... 124 | now, on summons to enforce payment of a call on 
XXII. ULTRA VIRES... Es .. 195 ' the winding up, be heard to say that the notice of 
XXIII. VoTEs qu * ... 129 | the confirmatory meeting was insufficient. As 
XXIV. WINDING UP ... T ... 180 between a company and a contributory it is suffi- 
XXV. MISCELLANEOUS 2 ... 162 | cient if the affidavit of the liquidator in support 
of a summons to enforce payment of a call made 

I. —ADvVERTISEMENT. on the winding up of a company, states that the 


resolutions for winding up were duly passed ; it 
is not necessary for him to show specifically that 

1.—Calls—Deed.]—A deed of settlement pro- | all the requirements of the Act have been com- 
vided that calls should be made at such times | plied with. In re Katoomba Coal and Shale Co. 
and places as the directors should determine, Бу | Lid., North's Case, 13 N.S. W.L.R. (E.), 70. 
an advertisement іп а newspaper or newspapers | Owen, J. (1892). N.S.W. 
published at Sydney, and in a newspaper or 
newspapers published at Melbourne. When the | 

! ticles of association— Construction — Realised 


APD ош y Dpr ra | profits.|—The articles of association of a silver 


one day for the payment of the call at Sydney, | 
and the advertisement in the Melbourne news- | ] — 
paper fixed another day for payment of the call | £500 per annum shall be paid to the directors as 


at Melbourne: Held, that the advertisements remuneration for their services, and the sum 
given had been in compliance with the deed, as shall be distributed among the directors in such 


the advertisements were to be in one or more | mannor as the board shall from time to time de- 
newspapers, and were to name such times and termine, provided that the said sum shall be paid 
places—the plural being used both as to the time out of realised profits only, and shall be a first 
and the places—for payment of the calls, as the charge thereon." eld (Stephen, J., diss.), that 
directors should determine upon. Melbourne | the word ““ profits " was not to be construed as 


and Newcastle Minmi Colliery Co. Lid. v. Hodg- ‘* profits of their year of service," but that the 
son, 1 W.W. & A'B. (L.), 205. Banco (1864). remuneration was a first charge on future profits 
as well as those of their year of office. Kelly v. 


Broken Hill South S. M. Co., 14 N.S. W.L.R. 
(E.), 119. F.C., Darley, C.J., Stephen and Fos- 


See CoMPANY (DIRECTORS). 


$.—Company— Directors? remuneration — Ar- 


II.— ARTICLES OF ASSOCIATION. | 





See CoMPANY (MEMORANDUM OF ASSOCIATION, | ter, JJ. (1893). N.S. W. 
CALLS, DUTRA VIRES): 4.—Company— Articles of association—Calis 
2.—Company—Companies Act 1874, вес. 83— | —Forfeiture.]— The articles of association of a 


Meeting—Conditional notice—Notice duly given mining company required twenty-one days to be 
— Articles of association—Estoppel.J]—The notice ' allowed for the payment of any call. Тһе 
convening the first meeting stated that if directors made a call which appeared from the 
the resolutions to wind up the company were minute-book to be payable in less than twenty- 
adopted, a confirmatory meeting would be held ' one days, but which was shown on affidavit to 
on March 3rd. No further notice was given of have been made payable in fact, twenty-one days 
the confirmatory meeting. The respondent was after service of notice on the shareholders, and 
present at the first meeting, when the resolu- : the notices themselves corresponded with that 
tions were adopted, and was also present at and ' statement. The notices were signed by the 
took part in the proceedings of the confirmatory secretary, and payment not having been made 
meeting, and raised no objection till payment of ! by the applicant within twenty-one days, a 
& call was demanded in the winding up. Held, , notice, also signed by the secretary (by what 


mining company provided :-“ That the sum of ” 
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authority it did not show), was served upon him, 
requiring payment within seven days, otherwise 
forfeiture, such payment to be made at the 
secretary's house, but to whom was not stated. 
Default having been made, the directors forfeited 
the shares. Оп а motion to reinsert the share- 
holder’s name on the register: Held, that the 
forfeiture was rightly made. Ex parte Phillips 
v. North Yelta M. Co., 3S. A.L.R.,80. Gwynne 
and Wearing, JJ. Statutory Jurisdiction. 
(1869). S.A. 


5. —Company — Companies Act 1864, sees. 8, 


12—Increase of capital—Articles of association 
—Special general resolution. ]— Before increasing 
the capital of the company by the issue of addi- 
tional shares, pursuant to a power contained in 
the articles of association, no special resolution 
authorising the alteration of the ‘regulations 
of the company as originally framed ” is neces- 


sary within the meaning of sec. 12 of the Com. . 


panies Act of 1864. Per Hanson, C.J., at p. 
143 :—** The case resta entirely on the construc- 
tion of secs. 8 and 12 of the Act." Yam Creek 
G.M. Со. v. Wadham, 8S. A.L.R., 141. Hanson, 
C.J., Gwynne and Wearing, JJ. Common Law 
(1874). S.A. 


6.—Company —Companies Aet 1864--< Resolu- 
tlons.”] — Per Wearing, J. (arg.), at p. 142: 
—“‘ I take the word ‘resolutions’ in the Act to 
be synonymous with the common term * articles 
of association ' as distinguished from the memo- 
randum of association." Yam Creek G.M. Co. 
у. Wadham, 8 S. A.L.R., 141. Hanson, C.J., 
Gywnne and Wearing, JJ. (1874). S.A. 


7.—Company—Articles of association —Memo- 
randum of association—Preferential shares.]— 
Sec. 6 of the articles of association of a company 
empowered the directors, if authorised by special 
resolution -ав therein mentioned so to do, to 
increase the capital of the company by the issue 
of shares giving a right to preferential dividends 
over such capital. Sec. 56 of the same articles 
provided that dividends should be divided pro 
rata amongst the shareholders. The memo- 
randum of association was silent on the subject 
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sistent. Burrawing Copper M. Co. Lid. v. 
Harvey, 9 S.A.L.R., 14. Hanson, C.J., and 
| Gwynne, J. Common Law (1875). S.A. 


8.—Company—Articles of association —Trans- 
| fer—Debt—Liability.]|—The articles of associa- 
| tion of а company provided that “ по member 
. should be entitled to transfer a share whilst he 
was indebted to the company on any account 
: whatever,” and that ‘‘for all debts, liabilities 
and engagements due to and subsisting with the 
company by or on the part of any member, on 
any account whatsoever, the company should in 
all cases have a paramount lien on the shares of 
every such member." A member of the above 
company who had commenced an action against 
the company, in respect of which a judgment of 
non pros. had been obtained by the company, 
transferred to the plaintiff certain shares in the 
company, the costa of the action not having been 
taxed. The company refused to register the 
transfer until the costs were paid. Held, that 
‚ the company was justified in its refusal. Robin- 
‘son v. Lady Alice ©. M. Co. Ltd., 10 S. A.L.R., 
197. Way, C.J., Gwynne and Stow, JJ. (1876). 
S.A. 
9.—Company—Companies Act. 1864— Articles 
| of association—Transfer—Bona fides—Registra- 
. Нов — Arrangement.] — The articles of association 
_of а company provided that every registered 
; Shareholder should be entitled, in manner there- 
in expressed, to sell and transfer his shares to 
| any person not being under any legal disability. 
| A shareholder lodged with the company for 
Г registration а transfer to а person in his employ 
of certain shares, which transfer the directors 
! refused to register. The transferror stated іп 
his evidence that the price given by the trans- 
| feree was a fair market price, but that “ there 
was an arrangement that if the mine turned out 
| a big thing, he (the transferror) was to have 
, something out of it.” Held, that the transfer 
| was not bond Jide, and that the directors were 
not bound to register same. Іп re Balhannah 
| M. Co. Ltd., and the Petition of Dalwood, 11 
(S. A.L.R., 52. Stow, J. Equity (1877). S.A. 


| 10.—Company— Companies Act 1864— Articles 


of preferential shares. On an action for calls of association — Transfer — Liquidation — Con- 
due on preferential shares issued pursuant to | tributories.]—Under the articles of association 
пес. 6, it was held that the issue of such shares | of a company, every shareholder was entitled to 
was not ultra vires, and that the deféndant was transfer his shares, if іп the requisite form and 
not entitled to & nonsuit on that ground, and | accompanied by the requisite fee. A share- 
that secs. 6 and 56 of the articles were not incon- | holder lodged with the secretary of the company 
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a transfer of certain shares, paid the registration ' 


fee, and new scrip was made out to the trans- 


feree, but never signed by the directors, nor 


was the transferror’s name ever removed from ' 


the register. Subsequently to the lodging of 
the transfer, notices were sent to the transferror, ' 
as registered holder of the shares, but no steps | 
were taken by him to have his name taken off | 
the register. Held, that the transferror was | 
liable for calls made by the liquidator after the | 
liquidation of the company. Great Amalga- 

mated Gold Reefing Co. Ltd. v. Carstairs, 11 

S. A.L.R., 50. Stow, J. Common Law (1877). . 

S.A. 


III. —CALLs. 


See COMPANY (ADVERTISEMENT, ARTICLES OF 
ASSOCIATION, DIRECTORS, SHARES, WINDING-UP). 


11.—When made.]—Calls are to be considered 
as made at the time the resolutions making them 
are passed —not when they are payable. Where 
& rule provided that there should be an interval 
of one month between the making of any calls, 
and two calls were made at one meeting, but at 
an interval of one month between the time for 
payment of the calls: Held, that the rule had 
not been complied with. Hodgson v. Fermoy 
Extended G.M. Co. Regd., 8 W.W. & АВ, 
(L.) 70. Banco (1866). V. 


12.—Deed.]— Where an applicant for shares 
in a company to be registered under the Act No. 
228, and the provisional directors contemplated 
the signing of a deed as necessary to constitute 
theapplicant a member of the company, and the 
applicant did not sign the deed, although shares 
were allotted to him : Held, that he was not 
a shareholder, and not liable for calls. Guiding 
Star О.М. Co. Regd. v. Luth, 4 W.W. & АВ. 
(L.), 94. Banco (1867). V. 


13. — Forfeiture — Retainer under seal.] — A 
company registered under Act No. 228 declared 
F.’s shares to be forfeited, and sold them to J. 
No new scrip were issued to J. J. was sued for 


ground of their having been improperly forfeited, 
and that the retainer was sufficient. Jones v. 
Star Freehold G. M. Co. Regd., 4 W.W. & A'B. 
(L.), 223. Banco (1807). V. 


14. — Calls.] — Where a company registered 
under Act No. 228 sues a shareholder for calls, 
there must be a separate complaint for each call 
made by the company. A number of calls can- 
not be included in one complaint.  Ogier v. 
Ballarat Pyrites Co. Regd., A.R., 22nd Nov., 
1867. V. 


15.—Notice.]— Where а clause іп the deed of 
association or rules of a company under the Act 
No. 228 provided that notice of call should state 
the place at which it was payable, and a notice of 
call omitted such statement: Held, that the 
notice was bad, and that the call could not be 
recovered. Robin Hood G.M. Co. Regd. v. 
M'Ilwain, A.R., 28th Nov., 1867. V. 


16.—Rules—Fines.]—The deed of association 
of & mining company formed under the Act 
No. 109, provided that shareholders whose calls 
should be in arrear should be fined at the rate 
of sixpence a week on each share on which calls 
should remain unpaid. Held, that it was in- 
tended by the parties to the deed that the fines 
should be actually paid, and that the fines were 
not intended to secure compensation for default. 
Held, further, that the company was entitled to 
deduct such fines from the dividends payable to 
the defaulting shareholder.  Cotchett v. Hardy, 
A.R., 2nd Dec., 1868. V. 


17, —Liability —Acceptance in writing.]—One 
of the rules of a mining company, registered 
under the Act No. 228, was as follows :—'* All 
transfers of shares in the company from or by 
any shareholder shall be made in writing." B. 
purchased, at various times, thirty shares in the 
company, and the manager registered him as the 
holder of the shares. On being sued for calls on 
these shares, B. admitted that at one time he 
was the holder of thirty shares in the company, 


calls on the shares which had been made since | but denied that he had ever accepted, in writ- 
the purchase by him. He contended (1.) That | ing, any of the transfers. He also admitted 


the shares had not been duly forfeited. 


That the retainer of the attorney who appeared | 


for the company was not sufficient, as although 
it was under seal, yet the seal had not been 
verified by the signatures of the directors. 
Held, that J. having accepted the shares, and 
held them, could not raise any objection, on the 





(2.) | that he had attended a meeting of shareholders 


&s the holder of five shares, the transfer of 
which he had never accepted in writing. The 
magistrates held him liable. Held, on appeal, 
that as the shares were transferred to him and 
appeared in his name in the register, the Court 
could not presume that he had transferred them 


pa 
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could not recover. Clunes and Blackiroodl Со. 
v. Coulter, 1 A.J.R., 172. Banco(1870). V. 


liability, which he had not disproved. Appeal, $9. (Cans. Jurisdiction of justices—Fraud—- 
dismissed. Reefs G. M. Co. v. Bennett, 9 W.W. | Resolutions of extraordinary meeting.]—4A min- 
& АВ. (L.), 79. Banco (1869). ing company registered under the Act No. 228, 
at an extraordinary meeting authorised the issue 

18.—Evidence of membership—Payment of, ор 500 new shares, and resolved that present 
ealls.]—Where а plaintiff's title to shares in à | shareholders were to have a preferential right to 
mining company was denied by defendants, it | . number of the new shares in proportion to the 
was held that the fact of a duly constituted | number of old shares held by them. R., a holder 


agent of the defendants having applied to the | of old shares, applied for and had allotted dnd 
plaintiff for а call, after payment of all the ; 


original calls, his payment of that call, and the 
receipt thereof by that agent, formed sufficient 
evidence of membership, as against the defend- 
ants. Ogier v. Smith, N.C., 3. Banco (1869). 


to any one else, without proof ; and that there 
was evidence to go to the magistrates of his 





transferred to him six of the new issue, on which 
he paid hiscalls. Some of the shares of the new 
issue had been allotted to persons who were not 
shareholders previoualy, and some to dummies, 
and evidence was given tending to show that 


: some of the directors who had taken up the new 
19.—Aet No. 228, sec. 37—Justices—Jurisdic- | shares had taken them up in the names of dum- 


tion.]—Although by Act No. 228, 108: 37, Pay- | mies, В. was sued by the company for further 
ment of calls due by a shareholder ina company | calls on the new shares. He resisted payment 
registered under the Aot, may be enforced before | on the ground that the resolutions of the extra- 
justices, yet the jurisdiction of the County Court | ordinary meeting had not been carried out, and 
and Supreme Court is not ousted thereby, and ! that the new shares had not been issued bond 


calls may be recovered in the latter Courts. | ка, The justices found for the defendant. 
Cooper v. Bath, 2 A.J.R., 86. Banco (1871). 


y | Held, on appeal, that there was no evidence of 


fraud, and that whether the resolutions for the 
20.—Rules —Recovery of calls—Rules ousting | increase of capital were specifically carried out 


jurisdiction of — Courts.]—A rale of а com- | or not, was not a question for the justices to de- 
pany, after declaring that shares might be for- termine. Creswick Grand Trunk Со. v. Rowell, 
feited for non-payment of calls, provided that | о A. J.R., 35. Banco (1871). V. 
the company should have no power or authority 
to enforce and should be barred from enforcing 
any call or calls in any Court of law or equity. 
R. sold С. 100 shares іп the company, and before: | .. 5528 
: Я . | winding-up. The liquidator alone can sue. 
the shares were transferred into C.’s name in | 
. Great Northern Co. v. Maughan, 4 A J.R., 161. 
the books of the company a call was made which | Ва 1873 V 
R. paid, he being the registered holder. R. Peneco US " 
him. Held, that the rule was binding on the | —Register.]— Proceedings for calls under Act No. 
parties, that the course provided by the rules | 109, sec. 52, must be taken in the County Court 
should have been followed, and that as the cal] | Within fourteen days from the day when the call 
could not have been recovered from R. the pay- | i# payable. This limitation does not apply to pro- 
ment by him was voluntary and he could not | ceedings before justices, and any number of calls 


recover it ігот С. Coulter v. Wardill, 1 A.J.R., | may be included in one complaint. The for- 
165. Banco (1870). V. feiture by non-payment under sec. 54 is not abso- 


' lute, and the shareholder remains liable for calls 
21.—Notice—Rules.]— A rule of а company until the shares are sold under sec. 55, and, 
registered under the Act No. 228, provided that | Semble, he is not го свео trom diapility so long 
notices of calls should state the time and place * = — prse 2. sed — 
where the calls should be payable. С. was sued | “ulhridge v. Gippslander G.M. Co., 5 А.Ј.К., 
for calls. It was objected that the notice of |161. Banco (1874). See 27 infra, and Companies 
call did not state the time and place of payment. | 4 1890 (No. 1074), secs. 239, 241,242,247. V. 
Hed, a fatal objection, and that the company 95. — Mining company — Validity of call.) — 
4 





23. — Liquidator — Winding-up — Act No. 409, 
secs, 52, 90, 105.}—A company in course of being 
wound up, cannot sue for calls made before the 
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Where by resolution of directors а call is made, í 99.— Action for—Plea of alleged misrepresea- 
but no time or place of payment therein fixed, ! tation by directors that calls would be devoted 
none being required by the rules of the company : | to a eertain purpose—No allegation of fraud— 
Semble, per Molesworth, J., subsequent verbal : No repudiation of shares.]—To an action for calls 
directions thereon are not sufficient. Cushing ' on shares in a limited company, the defendant, a 
v. Lady Barkly G.M. Co., 9 У.Т. Б, (E.), 108; _ shareholder, pleaded that the plaintiff company, 
5 A.L.T., 10, 98 (1883). V. in order to induce him to buy the shares of one 


26. — Mining company—Call — Forfeiture — | H., represented to the defendant that if he 
Notice.]—Where a company had power, on non. ! ee n — pi 
payment of a call (1) to debit the shareholder's | тов su ia . — — nob 
account therewith and with interest thereon at | purpose Oi GENRIOpIDE 129 prope У, 

15 рег cent., ог (2) to proceed against him to plea went on to aver that the said calls sued for 
recover it, or (3) to forfeit the shares ; and the | 7976 iade by 22. for оран of 
shareholder was served with notice that the | redueing their indebtedness, and that nothing 


directors would, at their option, proceed to for- would be left for the development of the property, 
feit and sell the shares for the amount due, and | % the defendant's shares would become wholly 


15 percent. interest: Held, such notice was useless to him. Held, on demurrer, that the 


bad. Cushing v. Lady Barkly G.M. Co., 9 plea was no answer to the action, as no fraudu- 
V.L.R. (E.) 108: 5 A.L.T.. 10 M jenen A. J, | lent misrepresentation of an existing fact was 
(1883) i i m v. alleged. Bendemeer Tin M. Co. v. Newton, 8 


N. S. W. L. R. ( L. ), 28 H 3 W. N. 9 08. Darley, 
27, Manager's right to sue.]—The manager of | © 7 Paucett and Innes, JJ. (1887). N.S.W. 
& mining company, registered under Part I. of 


the Mining Companies Act 1871 (No. 409), and 
he alone, has the right to sue for unpaid calls, 
subject, whether before justices or in the County 
Court, to the condition that proceedings be com- 


30.—Company—Deed of settlement—Supple- 
mental deed—Mortgage—Unpaid calls—“ Pro- 
perty.”]—By the original deed of settlement the 
trustees and directors of a mining company 
menced within fourteen days from the day when | (which was not at first a limited or registered 
the amount was payable. Guthridge v. Gipps.- | company but became so afterwards), were em- 
lander О.М. Co., 5 A.J.R., 161; and Reg. v. | powered to borrow “on mortgage or charge of 
MacGregor, ex parte Wilkinson, 6 V.L.R. (L.), the property, or on the bonds, debentures or 
167, over-ruled. King's Birthday Q.G.M. Co. loan-notes of the company,” any sum or sums of 
Ltd. v. Jack, 11 V.L.R., 197; 6 A.L.T., 275. money not exceeding £3,000, ‘and so as no sum 
F.C., Higinbotham, Williams and Holroyd, JJ. or sums of money shall be borrowed by the com- 
(1885). See 24 supra, and Companies Act 1890 pany until the whole of the calls (if any), made 
(No. 1074), весв. 239, 241, 242, 247. V. by virtue of these presenta shall be paid up." By 

28.—Mining Companies Act 1871 (No. 409), sec. | a supplemental deed it was provided (inter alia), 
50—Call—Notice of day call payable—Reason- | ‹‹ that such parte of the said deed of settlement 
able пойсе.)--Ап advertisement in accordance ' as prevent such borrowing until the whole of 
with the terms of the Mining Companies Act | the calls made shall be paid up, shall be and the 
1871 (No. 409), sec. 50, stating when a call will , same are repealed.” By a deed executed sub. 
be payable, must be published & reasonable time | sequently to the above supplemental deed, the 
before the call is payable, and the question | unpaid calls of the company were expressed to 
whether or not it was a reasonable time before, | be mortgaged to the plaintiffs to secure the 
is а question of fact for the judge or jury in each | amount of an advance made by them. On the 
case. Seven days’ notice in the case of a сот. | company being wound up under the superin- 
pany having its registered office in Melbourne, | tendence of the Court, the plaintiffs claimed 
where the call is payable, is a reasonable notice, | that the amount of their principal and interest 
the place where the company carries on opera- should be paid to them out of a sum realised in 
tions, or where the shareholders are, being im- ! respect of a call made by the official liquidator, 
material Moore v. Wheal Byjerkerno Tin M. | before any distribution amongst the general body 
Co., 17 V.L.R., 680; 13 A.L.T., 108. Webb, J. | of the creditors. The primary judge held that 
(1891). V. | the term “ property " was of sufficiently exten- 


53 


COMPANY (CALLS) 


54 


sive signification to include the unpaid calls of | limitation no longer existed. In re Talisker M. 


the company, but that the subsequent proviso 
in the original deed negatived such a construc- 
tion in the present instance, and that the supple- 
mental deed being silent as to the nature of the 
property intended to be made subject to mort- 


Co. Lid., 7 S. A.L.R., 167. Hanson, C.J., and 
Wearing, J. (Gwynne, J., diss.) Equity (1873). 
Decision of Gwynne, J., reported 6 S. A.L. R., 
98, reversed; but see 9 S.A.L.R., 246; L.R. 6 
P.C., 265, infra (1875). S.A. 


gage must be held to refer only to such as would 
have been available for that purpose by virtue 
of the original deed, and would therefore not 
extend to the unpaid calls. Bank of South 
Australia v. Abrahams, In re Talisker M. Co. 
Ltd., 6 S.A.L.R., 98. Gwynne, J. Equity 
(1872). See Ansted v. Land Co. of Australia, 14 
N.S. W. L.R. (E.), 330 (1893). S.A. 


32.—Company — Deed of settlement — Unpaid 
calls—‘‘ Property "—*'* Any available security.” 
— Unpaid calls, even if they were not included 
in the term “‘ property " in the above-mentioned 
deed of settlement, would certainly come within 
| the meaning of “апу available security " used in 
' the supplemental deed aforesaid. In re Talisker 
М. Co. L:d., S. A.L.R.,107. Per Hanson, C.J. 
(1873). But see 9 S. A.L.R., 246; L.R. 6 P.C., 
205 (1875). S.A. 


33. — Company — Power of directors—NMortgage 
of unpaid capital —Future calis.]— A power in а 
| deed of settlement of & joint stock company, 
| authorising the directors to mortgage or charge 
| the property of the company, does not authorize 
bentures or loan-notes of the company, and | them to include in such mortgage or charge 
any other security which may be available,” | futare calls, or in other words, the unpaid capital 
any sum or sums of money not exceeding £3,000, of the company. Zz parte Stanley, 4 De С. J. 
* and so as no sum or sums of money shall be | & S., 437; 33 L.T. (N.S.), 536, approved. The 
borrowed by the company until the whole of the | capital not paid up is, according to the usual 
calls (if any), made by virtue of these presents | forms of deeds of settlement, only sub modo the 
shall be paid up.” By a supplemental deed it | property of the company, a precedent condition 
was provided (infer alta), * that such parts of _ to the absolute proprietary right of the company 
the said deed of settlement as prevent such bor- | therein being the due making of a call by a resolu- 
rowing until the whole of the calls made shall ' tion of the board of directors. The decision of 
be paid up, shall be and the same are repealed.” | the Full Court (supra), reversed. In re T'alisker 
By a deed executed subsequently to the above М. Co. Ltd., Bank of South Australia v. Abra- 
supplemental deed, the unpaid calls of the com- , hams, 9 S. A.L.R., 246; L.R. 6 P.C., 265; 44 
peny were expressed to be mortgaged to the | L.J.P.C., 76; 23 W.R., 668; 32 L.T. (N.S.), 
plaintiffs to secure the amount of an advance | 277. J.C., Sir М. Colvile, James, L.J., Sir 
made by them. Оп the company being wound Barnes Peacock, Mellish, L.J., and Sir Montague 
up under the superintendence of the Court, the | S. Smith (1875). See also Ansted v. Land Co. of 
plaintiffs claimed that the amount of their Australia, 14 N.S. W.L.R. (E.), 330 (1893). 
principal and interest should be paid to them , S.A. 
out оға sum realised in respect of a call made!  34.—Company— Companies Act 1864, sec. 27 
by the official liquidator, before any distribution | — Increase of capital — Notice — Applieation — 
among the general body of creditors. Тһе Court | Allotment call — Register of shareholders — 
held (reversing the above decision of the primary  Evidenee.]—.À person who has applied to а 
judge), that the words ‘if any" in the original company for shares, but not paid any calls, 
deed showed that the limitation was intended | though he may not be entitled to the full benefit 
to apply only to calls actually made, and not to . of membership, is liable for calls. Per Hanson, 
future calls, and that the term ‘‘ property” was | C.J., at p. 71 :—'' Under sec. 27 of the Act the 
of sufficiently extensive signification to include defendant appears to me clearly to be a member 
the unpaid calls of the compeny, and that even | of the company, for his letter of application is a 
if excluded by the condition in the original deed, ' distinct authority to put him upon the register 
yet that condition having been repealed such of shareholders. The register, therefore, із con- 


31.—Company —Appeal —Companies Act 1864 
— Companies Amendment Act 1870— Deed of set- 
tlement — Unpaid calls — Property.]—By their 
original deed of settlement the trustees and 
directors of a mining company, unlimited lia- 
bility, were empowered to borrow “оп mortgage, 
or charge of the property, or on the bonds, de- 
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clusive evidence against him.”  Winn's С.М. Co. ing to make such further call or calls as the 
(Northern Territory) Ltd. v. Wyld, 8 S. A.L.R., ; majority of shareholders at such meeting may 
66. Hanson, C.J., and Wearing, J. Common ! think proper." Atageneral meeting, the notice 
Law (1874). S.A. | convening which stated the object to be to make 
. а call for the purpose of liquidating the liabili- 


35.—Company—Companies Act 1864, sec. 33 : 
' ties of the company, а call of 13s. 6d. per share 
--Іпегеаве of capital —Notice—Direectory merely : . DE 
| was made. eld (affirming the decision of 


—Subsequent calls.]—Sec. 33 of C. niea Act 
Аккад ад она ime | the primary judge, 12 S.A.L.R., 167), that 
of 1864, requiring notice of increase of capital to . 
be given to the Registrar of Companies within | sa the сан Was aot Deng made for Ehe pur) 
fifteen duys from the passing of the resolution , of working the mines, the payment could not ре 
| enforced. Devon Consols M. Co. v. Wood, 13 


authorising increase, is merely directory, and | S.A.L.R., 40. Way, C.J., Gwynne and Boucaut, 
the giving of such notice is not & condition pre- 4 
JJ. Equity (1870). S.A. 


cedent to the bringing an action for calls subse- | 

quently made.  Winn's G.M. Co. (Northern | 38.—Calls—Notice of—Time.]—A rule of a 

Territory) Ltd. v. Wyld, 8S.A.L.R., 66. Han- | mining company provided that notice of a call 

son, C.J., and Wearing, J. (1874). S.A. should be published “ five days prior to the day 
$6. — Companies Act 1864 — Contributing on which the call was made payable, to be 


liquidation calls — Transfer — Laches.]—About ı reckoned inclusive of the day of publication and 
j | the day of payment.” Semble, that a publica- 


six weeks before a company went into liquida- 
tion; L. transferred certain shares to H., and | tion on a specific day more than five — prior 
reen- 


to the date of ent was sufficient 
апу lodged the transfer with the secretary. | | wood v. The sudo rince G.M. Co., 1 N.Z.J.R. 
The directors wrongfully neglected to register (N.S.) S.C., 41 NZ 
the transfer, but no intimation of such non- |" "  ?"* : 
registration was given to L. until after the 39. — Mining Companies Act 1872 (N.Z.), (40 
company was in liquidation, when the liquidator | Vic. No. 1), sec. 52— Action for calls—Time.]— 
gave him notice of intention to place his name | Per Williams, J. :—Though sec. 52 of the Min- 
on the list of contributories. L. wrote in reply | p ing Companies Act 1872 (40 Vic. No. 1), did not 
to the liquidator, reminding him that he had , enable a manager to sue for calls in his own 
transferred his shares, and heard nothing more | name after fourteen days from the date when 
of the matter until nearly two years after, when | the call was made payable : Semble, the ordinary 
he was sued for certain calls made by the ' remedy of the company to sue for calls as a debt 
On application by L. to have his | due was not taken away.  Shotover Terrace 





liquidator. 


name removed from the register and list of con. 
tributories : Held, that he had not been guilty 
of any laches to debar him of his right to have 
his name so removed. Levi v. Wheal James 
М. Co., 12 S. A.L.R., 26. Way, C.J. Equity 
(1878). S.A. 


37.— Company — Equity appeal — Companies 
Act 1864 — Transfer— Registration ultra vires.]— 
The memorandum of association of a company 
provided that the company was to be limited. 
The 53га clause of the company's articles of 
association empowered the directors to make 
calls from time to time not exceeding 2s. 6d. at 
any one period, *' provided always that in the 





С. М. Co. v. Armstrong, 1 N.Z.J.R. (N.S.) S.C., 
99. N.Z. 


— Mining Companies Act 1872 (N.Z.), (36 
Vic. No. 33), secs. 52, 54, 90—Action for calls— 
Time—Forfeiture.]—The amount of a call due 
by a shareholder in a company incorporated 
under the Mining Companies Act 1872 (36 Vic. 
No. 33), cannot be recovered by action after the 
lapse of fourteen days from the day when the 
call was payable. If no proceedings are taken 
within such fourteen days, and the call be unpaid 
for twenty-one days after becoming due, the 
shares are absolutely forfeited by sec. 54, and 
therefore, the debt is extinct, or if not the debt 


event of a larger sum being required for the | the remedy, after such forfeiture by sec. 90, and 
purpose of working the mines on the property | the right of action is not saved by the fact that 
of the company, over and above the call which | ineffectual proceedings had been taken to recover 
the directors are authorised to make on the | the amount of the call within fourteen days 
property of the company, it shall be lawful for | after it was payable. Dictum of Wiliams, J., 
the shareholders at any general or special meet- in Shotover Terrace G.M. Co. v. Armstrong, 1 
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N. Z.J. R. (N.S.) S.C., 95, not followed. Seaton v. ' augmented by increasing the individual liability 
Lloyd, 3 N.Z.J.R. (N.S.) S.C., 107. Prender- . of the old shareholders, not by the issue of new 
gast, C.J., and Richmond, J. N.Z. ! shares. Yam Creek, &c., Co. v. Wadham, 8 


41.—Nining Companies Act 1872 (N.Z.), (36 | S. A. L. R., 141 (1874). S.A. 
Vic. No. 33), sees. 52, 54, 55, 56—Mining Com- | 
panies Act Amendment Act 1883 (47 Vic. No. 18), . V. —DiRECTOBRS. 
secs. 9, 11 —Action for calls—Forfeiture—Option | See Company (ARTICLES OF ASSOCIATION, 
of company.]—Sec. 54 of the Mining Companies с ALLS, MEETINGS, SHARKS, ULTRA VIRES). 
Act 1872 must be interpreted as meaning that if | 
а call upon shares in a gold mining company | 47.—Borrowing money.]—By the Act No. 228 
be not paid within twenty-one days after itis the directors are substantially the company. 
made, or sued for within fourteen days, the | The whole of the management of the company 
shares become ipso facto forfeited, and the com- i is vested in them. They have to conduct its 
pany has no power to exercise any further affairs, 80 that speaking of the directors, prac- 
option as to whether it will accept such for- tically and legally, the company is meant. It 
feitureor not. Seaton v. Lloyd, 3 N.Z.J.R. (N.8.) | &ppears that the principle to be extracted from 
S.C., 107, discussed and considered. Wilberfoss the Royal British Bank v. Turquand, 6 E. & B., 
v. Try Again G.M. Co., N.Z.L.R. 2C.A., 315. ' 327, is, that Ша person profess to do a certain 
C.A., Johnston, A.C.J., Gillies and Williams, , act, and has the power to do it, it will be pre- 


JJ. (reversing Richmond, J.), (1884). N.Z. . sumed that he has not from negligence, or any 
| other cause, failed to observe the preliminaries 
42.—Mining Companies Limited Liability Act which the Act or deed imposes upon him. Re 


1865 (N.Z.), (29 Vie. No. 26)—Mining Companies | Tyson's Reef Company, 9x parte Holmes, 3 W.W. 
Act 1872 (36 Vic. No. 33), sees. 124, 1265 —Mining | & A'B. (L.), 162. Banco (1866). v. 
Companies Act 1886 (50 Vic. No. 19), sec. 151— 

Calls—Act under which to be made.]—The соп. |  48.—Borrowing money.]—Although it may bo 
stitution of a mining company, registered under ' presumed that before the directors of a company 
the Mining Companies Limited Liability Act 1865 ' under Act No. 228 borrow money, they have ге. 
(29 Vic. No. 26), is subject to the provisions of | ceived the necessary authority so to do, yet the 
the Mining Companies Act 1886 (50 Vic. No. 19), , Contract must be by all the directors, or by a 
and calls can only be made and recovered under | quorum, where à quorum is provided for ; and 
the latter Act.  Tokatea G.M. Co. v. Mowbray, | where four out of five directors borrowed money, 


6 N.ZL.R.,21. Gillies, J. (1887). N.Z. no quorum being provided for: Held, that the 
| company was not responsible, and that such a 


| defect could not be rectified by all or a quorum 
] | of the directors subsequently adopting the act 
of their predecessors, without consideration. 
44.—Company—Foreign judgment —Action for | The Colonial Bank of Australasia v. Cherry and 
calis in New Zealand —Creditors Remedies Aet.] the Loch Fyne G. M. Co. Regd., 4 W.W. & A'B. 


43.—Unregistered mining partnership—Cov- 
enant to pay calls—Action against shareholder. 
— See Company (SHARES). i 





—See Practice, 168. (L.), 177. Banco (1867). V. 
45.—Calls—Agent — Unregistered transfer — | 49. —Deed—Contraet—Decree.]—4À. provision 
Money paid—Request.]—See Company, 249. | in the deed of association of the St. George 
' United Co., Regd., required the consent of a 
IV.—CAPITAL. А | general meeting toany contract exceeding £1,000. 


| All the directors, with the exception of опе, 
agreed to a compromise with another company 
concerning some disputed ground, over the value 

| of £1,000, without such consent, and agreed to а 
46.—Companies Act 1864— Increase of eapital decree being obtained in tbe Court of Mines, em- 
—Articles of association.]— Hanson, C.J. (arg.), | bodying the stipulations of the compromise. 
at p. 142, distinguished this case fron Peninsular | Held, that the word “ contract" should not be 


Co. v. Fleming, 27 L.T. (N.S.), 93, on*the read as “ bargain," but in a limited and more 


ground that there the capital was sought to be | popular sense ; that it was not applicable to the 


LÀ 
See Company (ARTICLES OF ASSOCIATION, 
CALLS, DIRECTORS, MEMORANDUM OF ASSOCIA- 
TION, SHARES, ULTRA VIRES). 


59 COMPANY (DIRECTORS) 60 


present case; that the directors bad authority | Companies Limited Liability Act (No. 228), any 
—as agreed —to make the compromise under the | company could make a promissory note or bill 


Act No. 228, sec. 8, sub-sec. 3; that provisions 


of exchange. M’Mullen v. O'Connor, 5 W.W. 


of deeds of association as to meetings of directors | & A'B. (L.), 200. Banco (1868). V. 


operate generally as to the rights of the company 
between themselves, not so as to the validity of 
dealings with strangers, and that the decree was 
binding. Albion Co. Regd. v. St. George United 
Co. Веда.,4 W.W. & АВ. (M.), 55. Molesworth, 
J. (1867). V. 


50. —Rules.]—4A rule of a company under Act 
No. 228 providing for the retirement of the direc- 
tors every six months is not ultra vires. The 
words of sec. 39 of Act No. 228, provide-for the 
retirement of directors at least aunually, but 
do not prevent the making of rules for a more 
frequent retirement of directors. Barfold G. M. 
Co. Regd. v. Craig, A.R., 9th July, 1867. V. 


51.—Plea—Bank account—Cheques.]—M otion 
for non-suit on the grounds—(1) that the regis- 
trationofthedefendant company was not proved, 
(2) that the overdraft was authorised by a quorum 
of three of a board of ten directors; and to enter 
a verdict for the defendant, ou the ground that 
the cheques on which the overdraft was made 
were signed by one instead of two directors. 
Held, that under the plea of never indebted, the 
registration of the company was not put in issue ; 
that there was only one board of directors, and 
that the quorum was right. “Тһе directors 
bave by the Act the management of the company. 
The board of directors had formally opened an 
account with this bank; accounts had been 
regularly passed by the board for payments, and 
such payments were made by that bank. Thus 
on a duly constituted bank there was an order 
for payment by a duly constituted agent, and 
after payment by the bank the same agent passed 
the payment as correct. We think that is suffi- 
cient in this particular case, and that the in- 
formality in the mode of payment does not vitiate 
it." Bankof New South Wales v. Moyston Grand 
Junction Co. Regd., 1 A.J. R.,131. Banco (1867). 

V. 

52.— Promissory note —Personal liability.] — 
The directors of & mining company registered 
under the Act No. 228 gave a joint and several 
promissory note, in which were the words “‘value 
received on account of the company,” to a credi- 
tor of the company. Held, that the makers of 
the note were personally liable, and that it was 
extremely doubtful whether under the Mining 
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63. —Eleetion of directors—Validity of rules— 
Calis.]—All the directors of a company registered 
under Act No. 228 cannot hold office for more 
than a year from the date of their election, 
although the rules of the company provide that 
the directors shall remain in office until others 
are elected. Calls made by directors more than 
& year in office are invalid, and cannot be re- 
covered. Barfold Estate G. M. Co. v. Klingender, 
6 W.W. & a’B. (L.), 231; N.C., 25. Banco. 
(1869). V. 


54.—Agency — Borrowing money — Duty of 
creditor.] —One of the rules of a company regis- 
tered under the Act No. 228, was as follows :— 
** All payments shall be made by drafts or cheques 
on the bankers of the company, and shall be 
signed by two directors and by the manager for 
the time being." The banks allowed the com- 
peny to overdraw their account by honouring 
cheques signed in accordance with the rule. In 
an action by the bank against the company to 
recover the amount of the overdraft, it was con- 
tended for the company, defendants, that the 
directors were not the agents of the company to 
borrow money unless authorised by an extra. 
ordinary meeting. Held, that the bank was 
bound to do no more than read the Act under 
which the company was registered and the rules 
of the company ; that the directors could act as 
agents for the company, and that the defendanta 
were liable. Bank of New South Wales v. Un- 
daunted С.М. Co., 1 A.J.R., 131. Banco(1870). 

У: 

55.—Qualification of directors.] —A rule оѓ a 
company, registered under Act No. 228, pro- 
vided that & board of directors, consisting of 
seven shareholders, each of whom should be 
registered in the books of the company for ten 
contributing shares, should be elected to conduct 
the business of the company. At the time of 
the making of a call, one of the directors who 
made it had ceased to be the holder of ten con- 
tributing shares, although he had been such 
holder at the time of his election. Held, that 
the call was good, although the director did not 
confinue to hold the shares, as the rule applied 
to qualification existing at the time of election, 
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and not afterwards. Reeves v. McCafferty, 1 , directora of a company, registered under Act 
A.J.B., 153. Banco (1870). V. No. 228, instead of formally resigning their 
56. — Quorum — Power to bind company — offices as directors, transferred their shares with 


Contraet.]—A. sued a mining company, regis- | the intention of ceasing to be directors; and 

: they did cease to act as directors, and other 
tered ander the Act No. 228, to recover damages PEP 
for breach by the company of a contract entered | Р'800% were appoin act in their stead. 


into by it with him. The rales of the company | At one ume philos this — — ge м? 
required the directors to fix the quorum of litigation pending, nor was the mine ina opeless 


| : 
directors, and such quorum had not been fixed | state. Afterwards an order was made for wind- 
‘ing up the company. In a suit by the official 


when the contract with the plaintiff was made, | : Prati f 
but a certain number of the directors, apparently | *Bent against the two directors for acts done by 


acting as а quorum, made the contract. [t was | the directory after they had so transferred their 


қ , Shares, and had so ceased іо асі: Jield, that 
argued for the company that the non.appoint. | hes ааа И ——— ei 
ment of а quorum vitiated the contract. Held, ' В еу ii A ав ii posi 2 
that а stranger is only bound to read the Act of Hectore an . apnd І bib ax Ma anos i 
: : e for what their co-directors subsequently did. 
incorporation and the deed of association, and | R Croyle, 2 A.J.R., 14. F.C. (1871 
nothing more. If he is satisfied that they have | Шаа сақа ыды ыы 


been complied with, and there is nothing in the ) У. 
documents brought home to him to show поп. | 59—-Company—Directors’ meeting— Directors 


compliance, the company would be bound. As | quorum--Authority to make demand to maintain 


the directors had full authority to appoint a | detinue.] —Àn action of detinue was brought by 
quorum, and had acted as if they had done so, | ^ <9трапу, registered under Act No. 998, for 
the plaintiff was entitled to assume that they | tie recovery ot — — wii propery: 
had done that which they ought to have done, | PY the rules tires directors — M TROTA, 
and act accordingly. Anderson v. Duke and An authority purporting to be signed by three 


Timor G.M. Co., 1 A.J.R., 161. Banco (1870). | directors was given to К. to demand the pro- 

y perty on behalf of the company. It was proved 

57.— Appointment — Extraordinary m n gs | that the names had not been affixed to this 

of company.]—Rule 15 of в company, registered | document at any meeting of the board, nor was 

under the Act, No. 228, provided that an extra- | "PY resolution passed ordering or ratifying it. 

Held, that a demand made in pursuance of such 

| an authority was not sufficient. Aladdin and 

Try Again G.M. Co. v. Schaw, 9 A.J.R., 20. 
V. 





ordinary meeting of the company should have 
full power to rescind or vary any resolutions 
passed at any previous meeting of the company. 
Rule 17 provided that the directors should be | Banco (1871). 
elected at each annual meeting of the company, i 60.— Paying dividends out of overdraft — 
to be held in January in each year, and should | Anti cipating profits —Mistake— Fraud— Respon- 
continue in office till the next annual general | sibility of directors — Official agent.] — The 
meeting. W. was elected J director at the | directors of a company, registered under the 
annual general meeting held in January, 1870. | Act No. 228, made an arrangement with the 
At жа Екииаогошагу meeting, held in July, 1870, | bankers of à company for an overdraft, and to 
the resolution of the annual meeting, by which | meet the overdraft the proceeds of the mine 
ne — elected a director, Ta rescinded ош | were paid in from time to time ; in anticipation 
понов; and S. еррошќва т Sector — ian | of the proceeds four dividends were paid and 
Hed, taat rule 19 did pub giveth — пагу | were duly met by the yield from the mine. A 
асту powet £ — а ot the | fifth dividend was also paid in anticipation of 
annua meeting, appointing the directors, and | the proceeds, but they fell short of the amount 


that S. had been improperly elected, and W. . — 
forthe dividend. This course of ы 
still remained in office. Schaw v. Wekey, 1 Drerarawn TOF ос ах pay 


. ing dividends out of overdrafts was not author- 

Aa AO le Banoo: (1870). Mee d d by therulesof the company. The company 
58.—Responsibility of directors after resigna- | was ultimately wound up. In a suit by the 
tion — Substantial resignation — Transfer of | official agent against the directors to make them 
shares — Ceasing to act — Official agent.]—Two | liable for the amount of dividends so paid : Held, 
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that at the utmost the directors had only antici- , the company's plant and property, by way of 
pated profits, and that although there might | mortgage for advances. He seized and sold 
have been mistake or error there was no fraud under the bill of sale, his wife becoming the pur- 
—no such malappropriation of assets as to enable ' chaser. Held, that the sale was voidable at the 
the official agent to succeed. ** Although acts of election of the company. Т. was also а partner 
shareholders and directors may be impugned by | in another concern, with which partnership he 
the official agent when he sues for creditors, and | bought and sold as for the company of which he 
although in that respect he may be in a far: was director. Held, that such dealings by per- 


higher position than if he sued as for share- | sons in fiduciary positions are contrary to the 


holders, yet he can only place them in a position | principles of Courts of Equity, and persons so 
of being charged with items of which they are dealing are subject to the matter being adjusted 
unable to discharge themselves."— Per Stawell, according to the true value of the articles bought 
C.J. Reeves v. Croyle, 9 A.J.R., 13 (1871). or sold. Australasian Boot Co. v. Thomson, 3 
V. AJ.R., 96. Molescorth, J. (1872). У. 
e — 1 bility — W ty — 

" persona? Feepeasipuity . — |,  03.— Criminal prosecutions — Authority — Mal- 
Representation.]—T wo out of five directors of a : 
— . icious prosecution—Liability of company.]—An 
таша company, registered under: Act мо. 2286. incorporated mining company cannot institute 
gave to the manager of the Colonial Bank of | B роне goa A HA NORTHERN 
Australasia the following letter :—‘‘ Sir, I bave | A рден Sa ае jf tie haves in — y : 
to inform you that we, as directors of the Loch | P — 


Fyne Quartz Mining Company, have appointed | by ORSR of tatao reports, — ne COrporevon 
Mr. Charles Ernest Clarke to be legal manager | itself is directly injured, as distinguished from 
of the company, and have authorised him to | the shareholders ; and when directors institute 
draw cheques on account of the said company. | — — on behalf of the company 2 and 

ı the prosecution fails, the company are not liable 


We remain, &c., %с., THos. CHERRY, JOHN i in their corporate capacity in an action for 
i h tz Min- 
McDovaatt, Directors Loch Fyne Quartz Min- | |. prosecution, unless it be shown that 


ing Company, Registered.” After this letter | the acta of the directors were ratified by the 


т — | company. Thurling v. North Cornish Co. and 
aeri a Beckett, 3 A.J.R., 113. Banco (1872). V. 


by the bank on cheques drawn by Clarke pur- 


porting to bind the company. It afterwards | 64.—Estoppel.]—Semble, that а person who, 
turned out that Clarke was not authorised by „. director of a company, acquired a knowledge 
the company to draw the cheques, and the bank : of an imminent defect in the company's title to 
sued the two directors who had signed the letter. their claim, is not estopped from taking advant- 
Held; that Cherry and McDougall were person- , age of such defect by suit to obtain possession, 
ally responsible. “ Ifa person represents him- after he has ceased to be а director, and has 
self'as having authority to do an act when he | severed his connection with the company. Len- 


has not, and the other side is drawn into а con- | 4654 у Golden Fleece Co., 4 A.J.R., 154. Moles- 
tract with him, and the contract becomes void | worth, J. (1873). V. 


for want of such authority, he is liable for the 
damage which may result to the party who con- ' 65.—Act No. 228, sec. 39—Directors de jure 
fided in the representation, whether the party ' and de facto—Forfeiture—Call.]—A rule made 
making it acted with a knowledge of its falsity under Act No. 228, sec. 39, by a majority in 
or not. In short he undertakes for the truth of number and value to the effect that in default of 
his representation." Colonial Bank v. Cherry, | the election of their successors, directors should 
L.R. 3 P.C.,24; 38 L.J.P.C., 49; 21 L.T., 356; | continue in office beyond a year, is invalid. 
VAW.R., 1031; N.C.,38. J.C., Sir J. W. Colvile, ! Semble, it would have been valid before incor- 
Sir J. Napier, and Gifard, L.J. (1869). V.  ' poration if made by all the shareholders. А rule 
| providing that the powers of the board of 

62.—Bill of sale to—Sale voldable—Dealings . directors shall not be suspended so long as there 
with persons in fiduciary situations.]— T., the | exists a quorum is valid. А call or forfeiture, 
managing director of a company registered under | to belegal must be made by directors, not merely 
the Companies Statute, took a bill of sale over | de facto, but de jure. A shareholder is not 
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estopped from disputing a forfeiture or call by gave a guarantee to a bank, headed “ The New 
reason of his having paid previous calls, or by Ringwood Antimony Mining Company Limited,” 
statements on the scrip certificates. Schmidt v. and commencing, ** We, the directors of the New 
Garden Gully Co., 4 A.J.R., 137. Banco (1873). Ringwood Antimony Mining Company Limited,” 
V. .%с. Opposite to the signatures of the persons 
66. — Notice — Advertisement — Managers — giving the guarantee was written ‘‘ Directors of,” 
Parties.]—In the absence of rules, where thereis &c. The seal of the company was not affixed. 
no legally appointed board of directors, it is Held, that the guarantee was the personal guar- 
competent for a company at an extraordinary | antee of the directors, and was not binding on 
meeting, or any general meeting, to elect a full | the company, it not purporting to be executed 
board on proper notice. Apart from statute or | by them as directors of the company, and that 
rules, notice cannot be given by advertisement. | even if it had purported to be given by the direc- 
Managers, as a general rule, ought not to be | tors ав such, it was beyond their powers to bind 
made defendants in suite against companies. _the company by such a guarantee. White v. 
M‘ Lister v. Garden Gully United Co., 5 A.J.R., | Bank of Victoria, 8 У.І. К. (M.), 8; 3 A.L.T., 
152. Molesworth, J. (1874). V. . 90. Stawell, C.J. (1882). V. 


67. — Election of — Quorum — Extraordinary | 70° — Mining company—Sale of property — 
meeting —Injunetion.]—If at an annual meeting | Authority of себна | Mie directors of a min- 
of a mining company, which was incorporated | 18 company have authority to sell parts of the 


under Act No. 409, there is no quorum present, ' property of the company, not being the whole of 
| it. Baw Baw Sluictng Co. Ltd. v. Nicholls, 9 





bat no one draws attention to the fact, or objects, 
and the meeting affects to elect directors : Semble, | V.L.R. (L.), 208; 5 A.L.T., 73. Stawell, C.J., 
that such an election is valid. (сте, whether | Higinbotham and Holroyd, JJ. (1883). V. 
an extraordinary meeting of a mining company | 
has power to elect directors. Where there are 
two sets of persons, each claiming to be the 
legally appointed board of directors of a com- ; 
peny, the Court is disinclined to interfere on an 
interlocutory motion. Old Welshman’s Reef 
©. M. Co. No Liability v. Bucirde (or Bamford), 
7 V.L.R. (E.), 12; 2 A.L.T., 129. Molesworth, 
J. (1881). 





71.—Mining company — Contract for sale of 
property—Authority of directors—Extraordin- 
ary meeting.]— Where the directors of a mining 
company stipulate in a contract of sale that the 
authority of an extraordinary meeting shall be 
obtained, that is sufficiently complied with by a 
resolution of such meeting authorising a sale 
generally, and not pointing to the particular 
contract. Buw Baw Sluicing Co. Ltd. v. Nicholls, 


68.—General mecting—Quorum—Election of | 9V-L-R. (L), 208; 5A.L.T.,73. Stawell, O.J., 
directors—Sham sult in name of company.]— Higinbotham and Holroyd, JJ. (1883). l V. 


If at an annual meeting of a mining company 
there is no quorum present, although the meet- | 














72.—Remuneration—A rticles of association — 


j : р Construction—Realised profits.]— Per Foster, J., 
ing be held Е good faith, and everyone but the at p. 132 :— The word ‘board’ has been treated 
manager believe there is a quorum present, and 


no objection be taken for want of a quorum, yet 
an election of directors at such meeting is invalid. 
W here a suit was brought in the name of а com- 
pany as nominal plaintiff, but as the Court be. 


in the argument for the defendants in a way 
| which, I think, its meaning does not justify. 
| There are no subsequent boards; there is only 
one board existing in an unbroken continuity 
D . | from year to year ; it is the members composing 
lieved, without the authority of the company, | the board which change." Kelly v. Broken Hill 


and really by the manager to work oul his own | South S. M. Co., 14 N.S. W. L.R. (E.), 119 (1893). 
ends, the Court dismissed the bill with costs. N.S.W 


Old Welshman’s Reef Co. v. Bucirde (or Bam- 
SOTA AY He OR MUGS Но нина, What constitutes sufficient notice to directors of 
Se LSSI), a mining company of an injunction, restraining 
69.—Mining company—Guarantee —Directors | them from paying over dividends, being granted, 
—Power to bind company —Personal liability of ! to warrant their being committed for a contempt 


direetors.]—The directors of a mining company | on breach? See Attorney-General, ex relatione 
5 





13. — Injunction — Breach of — Contempt. ]— 
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Mills v. Hughes, JS. A.L.R.,97. Hanson, C.J.., | 
and Gwynne, J. Equity (1867). S.A. | 


74.—Special agent—Articles of association — | 
Preferential shares.]—‘‘ But directors are special | 
agents--at least that is the current opinion— : 
and can only do things which the company has 
authorised. They are not general agents, but , 
simply special agents who have their power : 
expressly vested and defined." Per Gwynne, J. | 
(arg.), in Burrawing Copper M. Co. Ltd. v. | 
Harvey, 9 S. A.L.R., 14, at p. 16 (1875). | 
S.A. | 

15. —Companies Act 1864—New 1ssue—Special 
resolution —Notice—Acquiescence — Liquidators’ 
call—Object of call.]—A person dealing with the | 
directors of à company in & matter in which 
they are empowered by the articles of associa- 
tion to bind the company, if authorised by a 
special resolution во to do, is not bound to 
inquire whether all the prescribed preliminaries 
to the passing of such resolution have been per- 
formed, if the copy of the resolution has been 
recorded with the Registrar, as required by sec. 
51 of the Companies Act 1804. The articles of 
association of & company empowered the direc- 
tors to increase the capital of the company by | 
the issue of new shares, if authorised &o to do by | 
special resolution passed at two meetings of 
the shareholders, of which at least seven days’ 
notice should be given by advertisement in one 
daily and one weekly paper, and by circular 
addressed to each of the shareholders. A special · 
resolution was duly recorded under sec. 51 of 
the Companies Act 1804, authorising the directors 
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Solomon, 10 S. A.L.R., 68. Hanson, C.J., Sto 
and Gwynne, JJ. Common Law (1876). S.A. 


76.—Company —Injuuction against directors 
— (Costs of motion to dissolve.]—See PRACTICE, 
196. 


VI. —INCORPORATION. 


See Company (ARTICLES OF ASSOCIATION, 
MEMORANDUM OF ASSOCIATION, PROSPECTUS) ; 
PARTNERSHIP ; PRACTICE. 


71.—Liability for debts ineurred before in- 
corporation.|—A company was formed under 
the Mining Partnerships Act (No. 109), under 
the style of the ** Minerva Mining Company, 
Costerfield, Limited." After the passing of the 


| Act No. 228, it was registered under the latter 


Act under the style of the ** Minerva Mining 
Company, Costerfield, Registered." Held, that 
the registered company, as such, was not liable 
for the debts of the limited company, and that 
the registration under the Act No. 228 did not 
affect the remedies which creditors possessed 
before such registration. Irving v. Minerra 
G.M. Co. Regd., 3 W.W. & a’B. (L.), 78. 
Banco (1866). 


78.—Company —Invalid incorporation —Estop- 
pel—Director.]— The liquidator of a no-liability 
company which, at the time of its registration, 
had not 5 per cent. of its capital paid up, either 
in money or money's worth, sued N., a director 
of the company, for moneys received by him to 
the use of the company. М. was also the grantee 
of & bill of sale given by the company, which 
contained a recital that the company was incor- 


to issue 9,000 shares, 66 of which were allotted ! porated. Held, that N. was not estopped from 
to the defendant, in accordance with his applica- | objecting that the company was unincorporated. 
tion. The notice of the first meeting at which | Thomas v. Nicholson, 16 V.L.R., 861. F.C., 
the resolution was passed was not published in | Williams, Webb and Hodges, JJ. (reversing 








any weekly paper until less than seven days 

before such meeting was held. Shortly after- 

wards the company went into voluntary liquida- | 
tion, and the liquidator made a call of 2s. 6d. 
per share, and claimed £8 5s. in respect of the 
above-mentioned 66 shares. At the trial in the | 
Local Court of Adelaide no evidence was given | 
of the object for which the call was made. Held, | 
that, as between the allottee of the shares and ' 
the company, the meeting had been duly con. ' 
vened and the shares duly issued, and that a 
liquidator under а voluntary liquidation is not 

bound to show the object for which a call is : 


made. Telegraph Prospecting G. M. Co. Ltd. v. 


Higinbotham, C.J.), (1890). V. 


79.—Mines Act 1890 (No. 1120), secs. 49, 50— 
* Elective body corporate "—What is not.]—A 
company which has been registered under the 
Companies Statute 1864 (No. 190), though formed 
for mining purposes, is not a “ person" or ап 
“elective body corporate" within the meaning 
of secs. 49 and 50 of the Mines Act 1890 (No. 
1120). Љое Coal M. Co. Ltd. v. Lithgow, 20 
V.L.R., 80; 15 A.L.T., 222. F.C., Madden, 
O.J., Holroyd and Hodges, JJ. (1894). V. 


* Elective body corporate "—Meaning of.]—AÀn 
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* elective body corporate” is а corporation 
created by registration under any Act relating 
to the liability of mining partnerships, associa- 
tions or companies, or the shareholders thereof, 
or under that part of the Companies Act 1890 
(No. 1074), which relates oxclusively to mining 
companies or partnerships. Moe Coal M. Co. 
Ltd. v. Lithgow, 20 V.L.R., 80; 15 A.L.T., 222. 
F.C., Madden, C.J., Holroyd and Hodges, JJ. 
(1894). V. 


81.—Company — Шева! —Fraud— Registration 
of company —Companies Act (37 Vic. No. 9), sec. 
3.]—AÀ company that is by positive law illegal, 


but not morally so, can compel a trustee to hand , 
over money which he holds as a trustee on behalf : 


of the company, and a fortiori where he has 
been guilty of fraud. The statement of claim 


set out that the plaintiffs, twenty-one in number, : 


formed a company, which was never registered, 
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of proof —Retainer of solicitor—Companies Act 
($7 Vic. No. 19), secs. 17, 68.] — Where defendante 
sued as a company have carried on business and 
held themselves out as a limited company, that is 

| primá facie evidence that they are a company lim- 
ited under the Companies Act, and the onus lies 
on them of proving the contrary. The retainer of 

_ a solicitor by a trading company need not, by 
37 Vic. No. 19, sec. 68 (3), be under seal. Gale 

| v. Wingello Coal M. Co. Ltd., 11 N.&. W.L.R. 

| (L.), 79. Windeyer and Foster, JJ. (1890). 

N.S.W. 

84.—Company —Proof of incorporation—Lar- 
ceny of ore.]—See CRIMINAL Law. 


VIT.—MANAGER. 


See Company (DIRECTORS, SEAL) ; EMPLOYER 
| AND EMPLOYE ; NEGLIGENCE ; PRACTICE ; TRIB- 
| UTE. 6 


for the purpose of gold mining, and employed | 


the defendant on his suggestion as their agent, 
to secure suitable property for that purpose. 
He wrote to one of them that he had purchased 
certain property from S. for the sum of £2,000 
enclosing a receipt signed by S. for £18 10s. on 


account of this purchase. The defendant re- 


ceived a large number of fully paid up shares in 


| 85. — Appointment of.] — The appointment of 
! manager to a company, under the Act No. 228, is 
| а contract for service, and need not be under the 
‘corporate seal. Royal Standard G. M. Co. Regd. 
у. Wood, З W.W. & A'B. (L.), 85. Banco (1866). 


86. —Evidence—Act No. 228,sec. 7—Agency.]— 
By the Act No. 228, sec. 7, the manager of a com- 


the compeny in consideration of his services as ' 
agent, and also as payment for certain land he, 
had taken up adjoining the property purchased | 
from S. Some time afterwards the plaintiffs | 
ascertained that only £1,500 had been paid by | 
the defendant to S., and this suit was instituted | 
to recover the sum of £500. The defendant | 
demurred to the statement of claim on the 
ground that the plaintiffs, not being a registered 
company, as required by the Companies Act, sec. 
3, were an illegal association. Held, that on the 
facta set out in the statement of claim, and 
admitted by the demurrer, the plaintiffs could 
recover the sum of £500 fraudulently obtained 
from them by the defendant. Waller v. Gipps, 
6 N.S. W.L.R. (E.), 40. Manning, J. (1885). 
(Reversed by F.C.— see infra). N.S. W. 


82.—Company — Illegal — Registration —Com- 
panies Act (37 Vic. No. 9), вес. 3.]— А company 
that is by law illegal has no locus stands in Court, | 
and cannot sue in respect of any cause of action. | 
For facta see supra. Waller v. Gipps,6 N.S.W. ' 
L.R. (E.), 123. Martin, C.J., Faucett and Innes, | 
JJ. (reversing Manning, J.), (1885). i 








N.S.W. /| 


pany may make contracts for goods and work on 
behalf of the company to anamount not exceeding 
fifty pounds. H. was the registered manager of 
the M. company. He ordered goods at different 
times from J. The goods were delivered to H. 
and afterwards seen on the company's works. 
J. sued the company for the price of the goods. 
Held, that there was no evidence of agency so as 
to charge the company. ‘‘The goods were 
delivered to H. and were afterwards seen on the 
company's premises. There is nothing to show 
how they got there. Had they been sent direct 
to the company the case would have been dif. 
ferent. The fact that H. was at one time 
manager for the company was no evidence that 
he was manager when the goods were ordered." 
—Per Stawell, C.J. Maxwells Reef Co. v. 
Irving, 3 A.J.R., 26. Banco (1872). V. 


87. — Credit — Responsibility of manager — 
Goods sold and delivered.]—R., a manager of 
a co-operative mining company unregistered, 
ordered and obtained goods from C. for the com- 
pany. C. was one of the shareholders, C. sued 
R. in the Police Court for goods sold and de- 


§3.—Company—Proof of incorporation —Onus | livered, and the Court made an order in favour 
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of C. Held, on motion for prohibition, that the | 


order was wrong and that R. was not answerable, 
as credit had not been given to him but to the 
company. Order absolute for prohibition. Reg. 
v. Shuter, ex parte Rylands, 3 A.J.R., 46. Banco 
(1872). V. 


88.—Regulation of Mines Statute 1873 (No. 
480), secs. 2, 5, 6 — Rules — Publication.]—The 
word “ Manager” in Act No. 480, sec. 2, relat- 
ing to an incorporated company, means the legal 
manager. If he publish the rules as provided in 
sec. 6, and enforce them as far as he can, he is 
not answerable for their non-observance, and if 
he has no means of enforcing them, he cannot 
be blamed for not enforcing them. The rules 
should be posted in some conspicuous place in 
connection with the mine; posting them at the 
office away from the mine would not be sufficient. 
Curthoys v. Kilbride, 2 V. L. К. (L.), 265. Banco 
(1876). V. 


89.— Office — Act No. 228.]—A company which 
has taken no steps to wind up, but has left the 
name of its manager and the description of its 
office to stand on the register, cannot be heard 
to say that the first was not its officer, or the 
second its office. Colonial Bank v. Willan, L.R. 
5 P.C., 417 ; 43 L.J.P.C., 39; 30 L.T., 237; 22 
W.R., 516; 5 A.J.R., 53. J.C., Sir James Col- 
vile, Sir Barnes Peacock, Sir Montague Smith, 
and Sir R. P. Collier (1874). V. 


90.—Unincorporated company — Act No. 324, 
sec, 9—Manager—Agent—Contract.]J—AÀ mem- 
ber of an unincorporated mining company who 
did not assent to the appointment of a manager, 
is not bound by & contract made by the manager 
on behalf of the partnership, by Act No. 324, sec. 
9. Heis not the agent of the dissenting partner 
for this purpose, although he may be the agent of 
all the others. Renwick v. Barkas, 2 У.І. Б. (L.), 
269. Banco (1876). V. 


91.—Contract of manager—Act No. 409, secs. 
21, 40.]—The manager of a mining company, 
under Act No. 409, sec. 21, has only authority 
to contract to the extent of £50, and for any 
contract in excess of that amount an express 
authority is required. McIver v. 
5 V.L.R. (L.), 454. Banco (1879). V. 


the authority of his cestuts-que-trustent, give a 
valid consent to a portion of such claim being 
included in & mining lease, and the consent of 
the beneficiaries is not necessary. Band of Hope 
and Albion Consols v. Young Band Extended 
Q.M. Со., 9 V.L.R. (Е.), 37. F.C., Stawell, 
O.J., Higinbotham and Williams, JJ. (affirming 
Molesworth, J.), (1883). V. 


93.—Mining Statute 1865 (No. 291), secs 6, 24 
— Manager of mining company — Registered 
holder of mining tenement—Power to deal with 
— (Conflict between claim-holder and lessee.]— 
S., the manager of the plaintiff mining company, 
was the registered holder of a mining tenement 
as trustee for the company, and upon conflicting 
applications by himself and A., the manager of 
the defendant company, for leases of adjoining 
lands for their respective companies, consented 
that a portion of the land comprised in the 


| mining tenement should be given up and in- 


cluded in the lease to be issued to the defendant 


| company. Held, upon appeal (affirming the 


| 


| 


decision of Molesworth, J.), that S., as regis- 
tered holder of the claim, had power to consent 
to give it up; but that if the authority of the 
plaintiff company was necessary, the facts showed 
such authority. Band of Hope and Albion Con- 
sols v. Young Band Extended Q.M. Co., 9 
V.L.R. (E.), 397; 4 A.L.T., 164. F.C., Stawell, 
C.J., Higinbotham and Williams, JJ. (1883). 
V. 

94.—Lease granted to manager of company— 

Death of manager before execution.]—5See LEASE. 


95. — Company — Action by promoter against 
legal manager—Mining Partnership Act (24 Vic. 
№. 21).]—In an action brought by one of the 
“ promoters” оға gold mining company, regis- 
tered under the Limited Liability of Mining 
Partnership Act (24 Vic. No. 21), against the 
‘‘legal manager" of the company for в sum of 
money and certain shares to which he claimed 
to be entitled “ав such promoter,” and claiming 
a writ of mandamus to compel the company to 
register him as a shareholder in respect of the 
said shares, in their register of shareholders : 
Held, on demurrer, that the declaration was 


tne Pure Cod bad, as not showing how and in what manner 


the plaintiff acquired the rights he claimed as 


92.— Manager of mining company—Registered |“ promoter." Held, that if it was stipulated in 


holder of mining tenement —Power to deal with 


the prospectus, under which the company was 


it.]—The registered holder of a mining claim, | formed, that the plaintiff should have the rights 
although only а trustee for others, van, without | claimed, the company, when formed, would be 


NX a — — 


ғ 


— — 
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bound by the stipulation. Held, also, that such , fendant was present ut and chairman of a meet- 
rights would be enforceable against thecompany ing, and signed the minutes as chairman, and 
sued in the name of their inanager in an action | afterwards, when himself a director, acted at 
like the present, and as incidental thereto a | meetings of the directors: Held, that he was 
mandamus might be claimed. Held, also, that : precluded from disputing the facte which he had 
the 3rd section of Act 24 Vic. No. 21, is not ' thus admitted, and would not be allowed to take 
controlled or restricted by the provision in the | advantage of the fact that those meetings had 
4th section. Hoskins v. Davis, 11 N.S. W.S.C. R. | not been called in accordance with the rules. 
(L.), 305. Stephen, C.J., Hargrave and Cheeke, | Solomon v. Collingwood Q. M. Co. Regd., 4 W.W. 
JJ. (1872). N.S.W. & a’B. (L.), 130. Banco (1867). V. 





96.— Company—24 Vic. No. 21—Registration 
—Appointment of manager—Right to sue com- 
pany—Admission of manager—Memorlal.]—Be- 
ore & person Styling: Hines vns Aid in 101.]—Where a rule required that notice of 
company can be sued or made liable under the ы i 

— ізі : it, call should be published ir a newspaper : Held, 
Limited Mining Partnership Act (24 Vic. No. | : Е 

т that notice by circular was a fatal non-compli- 
21), for the debts of such company, the plaintiff vence with the rules: Ihe 
must show that the company has been duly : i 
registered, and the manager appointed in accord- 102.—Convening meetings.) —Àn extraordin- 
ance with the provisions of the said Act. Fail- | ary meeting under Act No. 228 to have authority 
ing such proof the company is not bound by any | to increase capital must have been duly convened. 
admissions of the so-called manager. At the| Al G.M. Co. v. Stackpoole, 4 A.J.R., 170. 
trial a copy of the memorial of the company, | Banco (1873). V. 
lodged in accordance with the 8th section of the 103, —Notice.]—If, by the Act under which a 
Act, in the Supreme Court, was produced. Held, 
that such copy of the memorial was evidence 
neither of the registration of the company, nor 
of the appointment of the manager. McNeill v. 


100.]— Where some of the rules of a company 
registered under Act No. 228 are bad, that cir- 
cumstance will not vitiate all the rest. bid. 





company is formed, or by the rules of the com- 
pany, no special mode of calling a meeting is 
provided, it is necessary that each shareholder 
В . ` | should receive notice; merely advertising is not 
Sandeman, 12 N.S. W.S.C.R. (L.), 51. Martin, sufficient. Charlton v. Barkly Reef G.M. Co., 
C.J., Hargrave and Cheeke, JJ. ат Se 3 V.L.R. (L.), 101. Banco (1877). v. 
97.—Mining Company—Manager—Occupier— 104.—Votes—Directors—Power to rescind. ]— 
Municipal roll — Municipalities Act 1876.]—See | А company provided by its rules that if the 


MUNICIPALITIES, manager refused or neglected for four days after 
a requisition had been delivered requiring him 
VIII. —MxkETINGs. to calla meeting, a majority of the requisition- 


ists could call à meeting. Held, that the requi- 
sitionists could only call a meeting after the 
lapse of the four days, It also provided by a 
further rule that no shareholder should be en- 

98. — Extraordinary meeting — Increase of | titled to vote unless all calls and expenses due 
capital] —The notice of an extraordiny meeting | by him should be paid. Held, that the effect of 
under sec. 23, Act No. 228, means fourteen days'| the rule was not to make the vote of such a 
atleast; it may be longer. The provisions of , person bad, unless it was objected to upon being 
sec. 24, Act No. 228, are directory only, not | tendered. When directors are elected by a 
mandatory ; an indictment might be preferred | resolution, a power to rescind resolutions does 
against the manager, but non-compliance with | not of itself include a power to rescind such an 
the provisions of that section does not avoid the | election. |. Aberfeldie О.М. Co. v. Walters, 2 
increase of capital. Robin Hood G. M. Co. Regd. V.L.R. (E.), 119. Molesworth, J. (1876). V. 


See COMPANY (ADVERTISEMENT, ARTICLES OF 
ASSOCIATION, CALLS, DIRECTORS, MEMORANDUM 
оғ ASSOCIATION, ULTRA VIRES, VOTES). 


v. Stavely, 4 W.W. & АВ. (M.), 26. Moles. 
worth, J. (1867). V. 


99.—Calls—Rules—Meetings.]— W here the de- 


105.—General meeting—Notice to shareholder.] 
—Where a general meeting of & company is 
properly convened in accordance with the stat- 
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utory provisions relating to the company, a be wound up voluntarily. Hed, that the notice 
shareholder has legal notice of the meeting, and sufficiently stated the intention to propose the 
stands in the same position as if fully cognisant resolution which was afterwards passed. Ingle- 
of what was intended to be done thereat with- | wood Mining Venture Ltd. v. Price, 6 S. A.L.R., 
out actual knowledge having been brought home ; 2. Hanson, C.J., Gwynne and Wearing, JJ. 


tohim. Cushing v. Lady Barkly G.M. Co., 9 | Common Law (1872). S.A. 
V.L.R. (Е.), 108; 5 A.L.T., 98. F.C., Stawell, 
С.Ј., and Holroyd, J. (1883). V. IX.— MEMORANDUM oF ASSOCIATION. 


106, —Distinction between general, specialand | See Company (ARTICLES OF ASSOCIATION, 
extraordinary meetings of company.]—See per | DIRECTORS, INCORPORATION, OBJECTS, ULTRA 
Holroyd, J., in Sadlier v. Spread Eagle Co., 19 VIRES). 


V.L.R. 482 (1893). У. 110.—Execution of deed.]—The Act No. 56, 
107.—General meeting —“‘Seven days’ notice."] | sec. 3, provided that ‘‘ the instrument of associa- 
—The articles of association of a company ге-. tion shall be subscribed by each member thereof.” 
quired that every general meeting should be con- | In an action for calls. made in accordance with 
- vened by the manager by a seven days’ notice ' the instrument of association it was held that as 
inserted twice in one newspaper published at B. | the defendant had never executed the instrument 
Held, that both insertions must take place at , he was not liable for sums due under it. Farran 
least seven days before the meeting. Dalrymple | v. Bowman, 1 W. & W. (L.), 150. Banco (1862). 
v. Prince of Wales and Bonshaw United Co., 16 V. 
A.L.T., 168. F.C., Williams, Holroyd and Hood, — 111.—Execution of deed.]—AÀ person who had 
JJ. (reversing Madden, C.J.), (1895). V. applied in writing for and was the holder of 
І shares in a mining company, was rightly deemed 
.& shareholder of the shares subscribed for, 
: “ within the meaning of the Act 18 Vic. No. 
42," although he had not subscribed the instru- 
ment of association of the company. Melville v. 
| Higgins, 1 W. & W. (L.), 306. Banco (1862). 
| V. 
112.—Deed — Prospeetus.]—There may be a 
variance between the deed of association of a 
mining company and the prospectus of the com- 


108. —Company—Companies Act 1874 (37 Vic. 
No. 19), sec. 83—Acts Shortening Act 1858 (22 
Vic. No. 12), sec, 11—Meeting—Computation of 
time—Interval of not less than fourteen days.]— | 
By sec. 83 of the Companies Act, & special reso- 
lution must be confirmed ** at à subsequent gen- 
eral meeting . . . held atan interval of not 
less than fourteen days . . . from the date | 
of the meeting at which such resolution was first | 


passed." А special resolution was first passed . pany, and yet the deed may be deemed sub- 


ata meeting held on February 18th, 1892, and | stantially to bear out the prospectus. Bowman 
was confirmed at a subsequent general meeting : v. Homan, | W. & W. (L.), 390. Banco (1869). 
held on March 3rd, 1892. Held, that sec. 11 of V 

the Acts Shortening Act applied ; and that the 118.—Execution of deed.]—Under the Mining 
meeting of March 3rd was held at an interval of | Partnerships Act (No. 109), person might 

а i ы 

not less than fourteen days from the meeting of be the holder of shares in a company under the 
February 18th. In re Katoomba Coal and Shale _ Act without having executed the instrument of 


Co. Ltd., North’s Case, 13 N.S. W.L.R. (E.), 70. ааа Bo п v. Farran, 1 W. & W. 


Owen, J. (1892). N.S.W. | (L.), 150; Melville v. Higgins, Y W. & W. (1), 


109.—Company—Snuffictency of notice—Reso- | 306, distinguished as under — ace 
lution.]—A notice convening a meeting at which - —— Че 
а resolution was passed that it had been proved | Banco (1863). Ys 
to its satisfaction that the company could not by | 114. —Evidence of membership.]—The execu- 
reason of its liabilities continue its business, and | tion of an instrument of association antedated, 
that it should therefore be wound up voluntarily, | and containing a recital that the parties signing 
stated that the business of the meeting would be | it had agreed to form a partnership, is evidence 
to consider whether the company, by reason of | of an admission that the fact recited was true. 
its liabilities, could continue its business, when | National Bank v. Brock, 1 W.W. & a’B. (L.), 
it would be proposed that the company should | 208. Banco (1864). V. 
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. under sec. 38 of the Mining Companies Act 1871 
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115. — Company — Companies Act 1864 — ! upon the face of the company’s minute-book that 
Memorandum of association—Articles— Limited such a resolution was passed, even where the 
liability — Power of directors to make call — гиев of the company provide for the keeping of 
Transfer.]— The articles of association of а сот. а minute-book by the manager, which is to be 
pany of limited liability, registered under the evidence of what occurs before the directors. 
Companies Act 1864, contained, amongst others, Clarke v. Moonlight Extended Q.M. Co., 14 
the following provisions :—(1.) A power forthe V.L.R., 976. Webb, J. (1888). V. 
directors to make calls, not exceeding, at any 
one time, 2s. 64. per share, provided that, inthe 119. — Companies Act 1864 — Sufficlency of 
event of a larger sum being required for the notice — Resolution.]—Under tho Companies Act 
purpose of working the mines on the property of 1864, the minute-book is primd facie evidence 
the company, over and above the call which the not only that any notice mentioned therein has 
directors were thereby authorised to make оп. been duly sent, but that such notice contained 
the property of the company, it should be lawful the requisite information, and such notice need 
for the shareholders, at any general or special | not state resolutions to be proposed in the very 
general meeting, to make such further call or words of the Act, but will be sufficient Е it 
calls as the majority of shareholders at such | substantially set forth the nature of the business 
meeting might think proper. (2.) A power to t° be transacted and the resolutions to be pro- 
the directors to refuse to register any transfer, | posed. Inglewood Mining Venture Ltd. v. Price, 
if, at the time of the same being lodged for | 6 S.A.L.R., 2. Hanson, C.J., Girynne and 
registration, the transferror were indebted to | Wearing, JJ. Common Law (1872). S.A. 
the company. There was nothing in the memo- 
randum of association of the company to warrant | 
the proviso above mentioned. Held, that the | 
proviso was ultra vires, and a call made pursuant 
thereto did not constitute a debt, so as to justify ' 120, = Corporate aame. а company purport: 
the directors in refusing to register a transfer. | ing to be registered under the Act No, 228, sued 
In ve Devon Consola M. Co. Ltd., ex parte | % shareholder for calls in the name of ino 
Wood, 12 S.A.L.R., 167. Gwynne, J. Equity. : Guiding Star Gold Mining Company, Registered." 
(1878). S.A. On the hearing a certificate of incorporation was 

| produced in which the company was designated 
116.—Company — Mining Partnership — Deed ; ‘‘ The Guiding Star Quartz Mining Company, 
of settlement not signed—Director—Estoppel— | Registered.” Held, that the variance in the 


XI. —NAME. 


See CoMPANY (INCORPORATION) ; PRACTICK. 


Wiuding-up.]—See PARTNERSHIP. | name was а fatal objection, and that the com- 
plainant should have been non-suited. Iredale 
Х.--Мінгте-Воок. |v. Guiding Star G.M. Co. Regd., 4 W.W. & 

| a’B. (L.), 198. Banco (1867). V. 


117.—Mining Companies Act 1871 (No. 409), 
sec. 38--“ Book of &aecount."]—4A minute-book | 121.— Mining Companies Act 1871 (No. 409), 
containing minutes of the proceedings of the | secs, 9, 118 — Style of company.] — It is not 
directors of a mining company, and including  hecessary for à company incorporated under the 
the accounts of the company as presented to | Mining Companies Act 1871 (No. 409), to have 
them and passed for payment, is not a “ book of the word '* Limited " added to its name. Clar- 
account,” open to the inspection of a shareholder | ence United Co. v. Goldsmith, 8 V.L.R. (M.), 


! 45 3 A.L.T., М2. Molesworth, J. (1882). 


(No. 409). James v. Thomson, 10 V.L.R. (L.), | V. 
125; 6 A.L.T., 19. Williams and Holroyd, JJ. XII. —No-LiaBiLITY COMPANY. 
(1884). V. 


See Company (DIRECTORS, MISCELLANEOUS, 
SHARES, ULTRA VIRES, WINDING-UP) ; PRIVATE 


118.—Resolution of directors of company— 
: PROPERTY. 


Parol evidence.|—Evidence may be given of a 
resolution passed by a board of directors of a | 122.-—Mining Companies Act 1871 (No. 409), 
company registered under the Mining Companies : secs, 6, 7, 8, 10, 116, 118—No-liability company 
Act 1871 (No. 409), although it does not appear | — Registration — Incorporation — Conclusive 


79 COMPANY (NO-LIABILITY). 80 


evidence — Non-payment of 5 per cent. of Incorporation-—Non-payment of 5 per cent. of 
capital at time of registration.]—Although by | capital at time of registration.]—A no-liability 
the Mining Companies Act 1871 (No. 409), sec. , company will be held unincorporated if 5 per cent. 
10, a certificate of the Registrar-General is con- ! of its capital, in money or money's worth, has 
clusive evidence of registration, and by secs. 6, ' not been paid up at the time of registration. 
7 and 8, registration is conclusive evidence of | Park Co. v. South Hustler'^ Reserve Co., 9 
incorporation ; yet a no-liability company will, | V.L.R. (M.), 4, followed. Thomas v. Nicholson, 
under sec. 118, be held unincorporated if 5 per 16 V.L.R., 861. F.C., Williams, Webb and 
cent. of its capital was not paid up at the time | Hodges, JJ. (1890). V. 


of registration. Park Co. v. South Hustler's 
127.—Security for costs—No-liability compan 
Reserve Co., 9 V.L.R. (M.), 4; 4 A.L.T., 135. , din pipiens dd 


| —Action by liquidator.]—A liquidator of a no- 
Molesworth, J. (1883). NEM — 
| liability company, who is suing for the purpose 
123.—No-liabllity company—aAction for tres- оѓ getting in the assets of the company, will not 
pass by—Non-payment of 5 per cent. of capital | be ordered to give security for the costs of the 
at time of registration.J—A no-liability com- | action. Mackie v. Clough, 17 V.L.R., 201; 12 
pany under the Mining Companies Асі 1871 (No. | A.L.T., 183. Hood, J. (1891). V. 


2. 2. e eae > 5 ng — the | 128. Companies Aet 1890 (No. 1074), see. 236 
P rad “ (240; jy aming TO trespass: — No-liability company — Directors — Dividend 
or injury upon the leased land, may be defeated 


by the defendant showing that one-fifth of its 
capital was not paid up at the time of its regis- 
tration. Park Co. v. South Hustler's Reserve 
Co., 9 V.L.R. (M.), 4; 4 A.L.T., 135. Moles- 
worth, J. (1883). V. 





payable out of capital— Liability of directors.]— 
The directors of a no-liability company having 
notice of a claim against the company, sold the 
mining machinery which formed the only asset 
of the company available for payment of debts, 


and distributed the proceeds in the form of 
124.—Mining Companies Act 1871 (No. 409), dividends amongst the shareholders. Held, that 


secs, 10, 118—No-liability company—Certificate | the directors were liable both under the Com- 
of incorporation—Essentials to registration,]— | Panties Act 1890 (No. 1074), вес. 236, and under 
The Court will go behind the certificate of incor- {ће general law, to refund the amount thereof, 
poration of a no-liability company to see whether | ОҒ 80 much thereof as might be sufficient to 
5 per cent. of its subscribed capital was paid up satisfy the claims of the creditors to the liquid- 
previous to its incorporation, in compliance with , ator suing on behalf of the creditors, and that, 


sec. 118 of the Mining Companies Act 1871 (No. 
409). Park Co. v. South Hustler's Reserve Co., 
9 V.L.R. (M.), 4, followed. Britannia United 
Со. v. Victoria United G.M. Co., 16 V.L.R., 
533; 12 A.L.T., 46. Hodges, J. (1890). У. 


125.—Mining Companies Act 1871 (No. 409), 
see, 118—No-llability company — Essentials to 
registration— Subscribed capital.] — The 5 per 
cent. of the subscribed capital which must be 
paid up prior to the registration of a no-liability 
company may be paid either in money or 
money's worth, and the machinery plants of two 
companies which amalgamate taken over by the 
amalgamated company will be regarded as part 
of its subscribed capital within the meaning of 
sec. 118 of the Mining Companies Act 1871 (No. 
409). Britannia United Co. v. Victoria United 
G.M. Co., 16 V.L.R., 533; 12 A.L.T., 46. 
Hodges, J. (1890). V. 


136. —No-liability company — Registration — 


notwithstanding that the directors had not been 
prosecuted under that section. Mackie v. Clough, 
17 V.L.R., 493; 13 A.L.T., 192. Webb, J. 
(1891). V. 


129.—Companies Act 1890 (No. 1074), Part II., 
secs, 252 — No-liability company — Petition by 
company for winding up—Service of notice on 
company seven days previous.J—A no-liability 
company presenting в petition for its own wind- 
ing up to a judge of a Court of Mines, under sec. 
252 of the Companies Act 1890 (No. 1074), Part 
II. need not give itself the seven days' notice 
required by that section. In re Hans G. M. Co., 
2 A.L.R., 210. Judge Gaunt (1896). V. 


130. —No-liability company—44 Vic. No. 23, 
secs. 7, 8 — Calls — Payments — Forfeiture of 
shares.]—W here a call has been made on shares 
in a no-liability company, and such call is unpaid 
at the expiration of twenty-eight days after the 
day for its payment, the shares become absolutely 





D аналы лды 
ә. с" 


574 


81 COMPANY (OBJECTS) 82 


forfeited by virtue of the provisions of sec. 8 оѓ. ‘‘ Primá facie every corporation having power 
44 Vic. No. 23, and the directors have no power · to hold land has power to dispose of such land 
to accept payment of such call and annul the | unless such power is expressly or impliedly 
forfeiture. Per Darley, O.J., at р. 298:—‘‘It takenaway. There is nothing in the No Liability 
is clearly for the benefit of the company not to , Companies Act expressly taking away this power, 
have a number of shares on the list belonging to . and before the Court can hold that such power 
shareholders who cannot pay calls on them, and | is impliedly taken away, it must see very clearly 
it is for that reason that the Act provides that | that such an implication necessarily arises from 
on non-payment of the calls the shares shall be | the wording of the Act or the peculiar position ^ 
forfeited and sold." Brown's Creek G.M. Co. of a no-liability company." Hearn v. Central 


No Liability v. Hatton, 12 N.S.W.L.R. (L.), 
293. Darley, C.J., and Windeyer, J. (1891). 
N.S.W. 


131.—No-liability company—44 Vic. No. 23, 
secs, 1, 2, 6, 9, 16—“ Mining purposes "—Power 
of company under the Aet to sell its mine— 
Directors authorised by the company's rules to 
sell—Contract to give purchaser option to rescind 
within four months intra vires the company, 
but ultra vires the directors.] — À company 
registered under the No Liability Mining Com- 
panies Act can take power to itself by,its rules 
to Bell its mine, such a sale being a ‘‘ mining 
purpose" within the meaning of the Act, and 
without any rule to that effect a company under 
the Act has by implication power to sell its mine 
and asset with a view to dissolution under sec. 
9 of the Act. A company cannot be registered 
under the No Liability Companies Act in New 
South Wales to work mines outside the colony. 
A no-liability mining company by its registered 
rules took power to sell (inter alia), its mine, and 
all the powers of the company were, by a subse- 
quent rule, given as special powers to the direc- 
tors. An agreement for a sale of the mine was 
come to by the directors on behalf of the com- 
peny, but leave was reserved in the agreement 
to the purchaser to cancel the agreement within 
four months in terms of forfeiting the first 
instalment of the purchase money. Under the 
rules of the company the majority of the share- 
holders at à properly convened meeting had 
power to bind the minority. Held, that such a 
sale was within the powers of the company acting 
by & majority of shareholders; but whether it 
would not be ultra vires the directors on the 














Broken Hill S. M. Co., 16 N.S. W.L.R. (E.), 87 
(1895). N.S. W. 


133. — No-liability company — Security for 
costs.] —See Practice, 115, 116, 117. 


XIII. —OBakcrs. 


See COMPANY (ARTICLES OF ASSOCIATION, DI- 
RECTORS, MEMORANDUM OF ASSOCIATION, ULTRA 
VIRES). 


134.—Private and public.]—With regard to 
companies constituted by Act of Parliament and 
companies constituted by deed of settlement, 
this distinction exists, that with regard to the 
former there is an element of public interest 
which forbids such companies to exceed their 
powers, even though all shareholders agree, 
whereas the latter may exceed their powers 
(change the nature of their business for instance), 
provided all agree. Lee v. Robertson, 1 W. & 
W. (E.), 386. Chapman, J. (1863). V. 


135.]—It is quite competent to any person 


desirous of carrying & point lawfully within the 

functions of & company, to purchase shares in 

the market in order to increase the number of 
| votes. lbid. V. 


136.]—A dissentient and outvoted minority 


cannot invoke the aid of a Court of Equity to 
disturb the decision of à majority on a question 
which they are competent to decide ; but where 
they are not so competent, one dissentient share- 
holder may obtain an injunction in a suit on 
behalf of himself and all other shareholders, 
except the managing body. bid. Ya 


137, —Prospectus—Variance.]—See COMPANY, 


principle of Oceantc S.N. Co. v. Sutherberry, 16 | X v. 


Ch. D., 236, quere. Hearn v. Central Broken | 


НШІ S. M. Co. No Liability, 16 N.S. W.L.R. (E.), | trate's ruling.]—See PRACTICE, 80 


87. Owen, J. (1805). N.S. W. 


132. — No-liability company — Power to dis- | 
pose of land.) — Per Owen, J., at р. 94:— ' 


138.— Appeal from Local Court (S.A.)—Magis- 


XIV.—PRoMOTERS. 


See CoMPANY (PROSPECTUS). 
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139. — Promoters’ liability — Free shares — | theretofore in use. The plaintiff, on the faith 
Prospectus—Misrepresentation — Material facts of this prospectus, became a shareholder in the 
—Fraud—Ambigulty.]—In an action of deceit ' company, and it subsequently appeared that the 
against the promoters of a company, the plaintiff ' process was of no utility. Оп an action brought 
must prove actual fraud, and that such fraud ' by the plaintiff against the defendant for fraudu- 
was an inducing course to the contract, and lently publishing the prospectus, it appeared 
actual damage. It is not sufficient to show that | that the directors, at the time the prospectus 


the prospectus was silent as to the fact that 
some of the promoters received fully paid-up 
shares, as & remuneration for their services and 
the use of their names, from another of the 
promoters, who was entitled to such fully paid- 
up shares, as stated in the prospectus. Ingham 
v. Hardy, 19 S. A.L.R., 64 Way, C.J. (1885). 
S.A. 
140.—Promoter—Right to take up shares in 
company.]—À promoter of a company has a 
right to take up shares in the company he is 
promoting. In re Mount James Consolidated 
S. M. Co. Lid., In re Hayward, ex parte Allen, 
23 S. A.L.R., 127, 131, Boucaut, J. (1889). 
S.A. 
141.—Promoters —** Syndicate "—Partnership 
— Mineral lease.]— See PARTNERSHIP. 


XV.— PROSPECTUS. 


See COMPANY (DIRECTORS, MEMORANDUM OF 
ASSOCIATION, PROMOTERS, SHARES). 


142.—Contract—Company—Prospectus — Mis- 
representation. ]—The plaintiff, on the faith of a 
representation in a prospectus put forward by 
the provisional directors of a company that the 
company would start with a credit of £4,000, 
took 500 shares in the company, paying £50 for 
the shares. The company started with a credit 
of only £900. The plaintiff brought an action in 
the District Court against the directors to recover 
the £50, and was non-suited. Held, per Windeyer 
and Foster, JJ., on appeal, that he was entitled 
to recover the money so paid. Held, per Stephen, 
J., that there should be a new trial in order that 
the damages might be assessed. De Kantzow 
v. Inglis, 10 N.S.W.L.R. (L.), 297 (1889). | 

N.S.W. 

143.—Fraud— Prospectus. ]— The directors of a 
. company for the working of a bismuth and 
copper mine had published a prospectus in which 
they stated that by a process recently discovered 
and patented, and which was the exclusive pro. 
perty of the company, the bismuth could be 
separated from the copper at an expense below 
that which would be incurred in the process 


' was published, fully believed in the truth of the 
statements therein, and published it with no 
fraudulent intention. Held, that to make 
directors liable for having published a false 
prospectus, they must have done it knowing it 

‘to be untrue, or with a fraudulent intention. 

' Wright v. Darwent, З S. A.L.R., 121. Gwynne 

: and Wearing, JJ. Common Law (1869). S.A. 


144.—Fraud — Prospectus — Evidenee.]— Evi- 
dence necessary to support such a case of fraud. 
See Wright v. Darwent, SS. A.L.R., 121. Per 

| Wearing, J., at p. 129. S.A. 


145. — Companies Act 1864 — Prospectus — 
| Articles of association — Variance.] — А person 
| placed on the register of a company pursuant to 
an application made on the faith of а prospectus, 

is not liable to such company for calls subse- 
, quently made if there are material discrepancies 
| between the objects set out in such prospectus, 
| and in the articles of association, even though 
| such person may not have taken any steps on 
| being aware of such discrepancies to remove his 
name from the register. T'umbling Waters Free- 
hold Co. v. Juriet, 8 S. A.L.R., 131. Hanson, 
C.J., and Wearing, J. Common Law (1874). 
S.A. 
146. — Companies Act 1864 — Prospectus — 
Articles of association — Variance — Laches.]— 
A prospectus set out that ‘‘the objects for 
which it is proposed to form this company are 
to purchase from the owner thereof a freehold 
section, No. 614, in the Hundred of Cavenagh, 
Northern Territory for the purposes of 
gold mining, and for such other purposes as 
| are set out in the memorandum and articles of 
ussociation, to be adopted as hereinafter men- 
| tioned.” Тһе memorandum of association set 
' out in addition that the objects of the company 
, were “ће prospecting, digging, &c., for gold and 
' other minerals in the said Northern Territory ; 
the acquisition by lease or purchase or other- 
wise of all lands in the said Northern Territory 
whereon or wherein such discoveries may be 
made; the working of the said section, and of 
any claims, mines, or mineral property in the 


тыге 


85 


said Northern Perritory, which may be acquired 
by the said company." On the faith of the 
above prospectus, the defendant applied for 
shares in the proposed company, and on the 
formation, received notice of allotment and sub- 
sequent calls, none of which were paid by him, 
but took no proceedings to remove his name 
from the register. The Court held, on an action 
for allotment and directors’ calls, that the 
defendant had never agreed to join such com- 
pany as that constituted by the memorandum 
of association, and was entitled to a verdict. 
But the primary judge subsequently refused to 
order his name to be removed from the register 
of shareholders, under the above circumstances, 
the defendant having, from the first, been aware 
of the variance between the prospectus and the 
articles of association, and taken no steps in the 
matter until the failure of the company. ТитЫ- 
sng Waters Freehold Co. v. Juriet, 8S. A.L.R., 
191. Hanson, C.J., and Wearing, J. (1874). 
S.A. 
147.— Companies Act 1864—4Allotment cali— 


Promoters — Registration — Memorandum of | 38. Stow, J. Common Law. 


association — Articles of association — Prospec- 
tas.}]—Seos. 6, 12, and 13 of the Companies Act 
1864, provide that the memorandum of associa- 
tion shall contain the conditions, and the articles 
the regulations of the company; and sec. 15 
makes the articles binding on the members, as 
if each member had signed them, and as if a 
covenant were therein contained on the part of 


each member to conform to the regulations con- | 


tained in the articles, subject to the provisions 
of the Act ; and that all moneys payable by any 
member of the company, in pursuance of the 
conditions and regulations of the company, or 
any of them, shall be deemed to be a specialty 
debt due from the member to the company. 
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| the promoters to place his name on the register 
| of shareholders of the company. A meeting 
| was accordingly held, pursuant to the pros- 
pectus, and the memorandum and articles were 
settled, and subsequently filed with the Registrar 
of Companies. They contained a provision that 
| £1 per share should be payable by each member 
| in pursuance of the terms of the prospectus— 
| but the prospectus itself was not deposited—and 
empowered the directors to forfeit all shares in 
respect of which the allotment call had not been 
paid within fourteen days after the incorporation 
' of the company. The defendant's name was 
| placed on the register as the owner of 100 shares. 
Held—(1.) That the defendant was a member of 
; the company, and was liable to the company for 
· the unpaid allotment call. (2.) That the com- 
pany was duly registered. Quœre, whether the 
' promoters of an intended company can maintain 
| an action for moneys payable to them, pursuant 
to prospectus and application issued and made 
before the incorporation of the company. North 
| Eleanor G. M. Co. Ltd. v. Coles, 10S. A.L.R., 
(1876). 8.А. 








| XVI. —R EGISTRATION. 
| 148.—Registration.] — The Act No. 42 re- 
quired persons desirous of registering a company 
under its provisions to give a notice containing 
| certain particulars to the Clerk of the Court, 
' and also a copy of the rules of the company. 
Where a copy of the rules only was furnished, 
but containing all the particulars required in 
the notice, it was held that two documents were 
| unnecessary, and that the Act had been complied 
| with. Re Harrison, ex parte Pinnegar, 1 W. & 
W. (L.), 47. Banco (1861). V. 


149.—Memorial of registration.]—(1.) A min- 





Sec. 22 defines a member of the company to be ! ing partnership might have been registered 
every person who agrees to become a member, , under the Act No. 109 if the memorial required 
and whose name appears upon the register. The | by the Act was “іп the form” required by the 
prospectus of an intended company provided ' Act, although it did not truthfully set forth 
that 5s. a share should be payable by every | the facts required. The official agent was the 
applicant on application, and 5s. a share on proper person to sue for contribution—under 
allotment; and that as soon as possible after | that Act—and he might recover summarily be- 
allotment a meeting should be held to settle the | fore justices ( Williams, J., dissenting). (2.) Held, 
memorandum and articles of association. The | by Williams, J., that a memorial under the Act 
defendant applied in writing to the promoters ' No. 109, not stating the capital, or the amount 
of the company for 100 shares, to be allotted to | or number of the shares of a company accurately, 
him, and, by such application, agreed to be | was no memorial of that company. The want 
bound by the resolutions passed at the meeting | of а memorial was fatal, and the execution of 
to be held as before mentioned, and authorised ; the company’s deed by a defendant did not stop 
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him from taking the objection. Re Mackenzie, | company, and registered it under the Act No. 
ez parte Clarke, 1 W & W. (L.), 136. Stawell, | 228, sec. 9: Held, that the new company did 
C.J., Williams and Molesworth, JJ. (1862). V. not represent the persons originally registered 


150. — Registered company — Regristration.]— for the claims, and could not maintain a suit for 
Sec. 65 of the Act No. 56 required а notice encroachment. Warrior G.M. Co. Regd. v. 
а | Cotter, З W.W. & A'B. (M.), 92, Molesworth, J. 

together with а copy of the rules, to be deposited (1867) v 

with the Clerk of the Court. Held, that whena І ° 
copy of the rules only was deposited, the company 154.—Certificate of registration.J—A mining 
was never formed under the Act. Re Harrison, | company registered under the Act No. 228, or 
ex parte Pinnegar, 1 W. & W. (L.), 47 (supra), | any person, may obtain from the Clerk of the 
distinguished. In that case the person objecting | Court of Mines, who is bound to give it, a cer- 
was & shareholder, and although as between | tificate of the registration of the company, as 
shareholders, after the benefits of a company | often as may be desired, on payment of the fee. 





formed under the Act have been participated in, Лед. v. Green, 5 W.W. & a’B. (L.), 202. Banco 
each member ought to be debarred from taking | (1868). V. 
advantage of his own negligence or omission, 

and alleging as a defence to an action for pay- 155.—Evidence of registration — Estoppel — 
ment of calls, that he had not complied with the | Deed of association.}—A recital in a deed of 
Act, by the provisions of which he had received ' *5S0ciation that the company is duly registered 
the benefits of limited liability, yet as against , under the Act No. 228, does not, in a complaint 
strangers, the Act being in derogation of common | for contribution by an official agent against a 
law rights, should be construed strictly. Carter | Person who has executed the deed, estop the 


v. Watson, 1 W. & W. (L.), 222. Banco (1862). | latter from showing that the company was not 
v. | duly registered ; but is only primá facte evidence 


151.— Registered company —Registration.]— of the registration which he may rebut. Reeves 
Sec. 2 of 18 Vic. No. 42, was mandatory, and | V: Greene, 6 W.W.&A'B. (L.), 87. Banco (1868). 


as sec. 6, which pointed out the mode of V. 

correcting errors, was repealed, and sec. 8 of |  196.—Registration— Court nearest to place of 
Act No. 56 limited to companies formed under | °Perations.]—Buniny ong and Panarat were both 
it, non-compliance with Act No. 42 vitiated the in the same mining district. A mining company 
formation of a company purporting to be formed carried on its operations on a claim a little nearer 


under it ; and when a debt had been incurred by | Buninyong than Ballarat. The Court or Mines 
sat at both places. The company was registered 


with the clerk of the Court of Mines at Ballarat, 
who gave a certificate of registration. Held, 
that the company was registered with the right 
clerk, and that the words “ with the clerk of 
the Court of Mines nearest to the place of opera- 





a partnership of which the defendants were 
admitted to be members, and the partners had 
not formed a company in compliance with the 
provisions of the enactment: Held, that the 
defendants could not avail themselves of its 


exemption, and were personally answerable for 
the amount of the debts. Oriental Bank у. | 005 did not mean the clerk at the Court-house 


Casey, 1 W. & W. (L.), 229. Banco (1862). of the Court of Mines which was nearest topo- 
v. graphically to the place of operations, There was 


152.—Registration.) —If the memorial referred | on — for iis district, and the Ho 
to in 27 Vic. No. 228, sec. 9, is not lodged with | some the section moony the: court of vag 
the Clerk of the Court of Mines nearest to the district, not a court Het? in a — of the dis- 
place of operations, or proposed operations, the trict. Thecertificate is Cone oars evidence that 
omission is fatal to the registration of the сот. the company has been registered under the Act. 
pany. Wooller v. Carver, 3 W.W. & АВ. (L.), 2, | Attorney-General and Bonshaw Co. Regd. v. 
Banco (1866). See Act No. 324, sec. 2 У. | Princeof Wales Co. Regd., A.R., 25th Dec., Il 

153.—Registered company does not represent | 157.— Certificate of registration — Clerk of 
former partnership.] — Where certain persons ! Court of Mines.]—4À rule nisi for a mandamus 
were registered for claims, and some time after- j Was granted to compel a clerk of the Court of 
wards some of them, with others, formed à new | Mines to issue a certificate of registration of a 


— M —H———— — .. — 


89 COMPANY (RESIDENCE AREA, SEAL) 90 


registered company to the official agent who had | XVII.—RESIDENCE AREA. 

е . ә . | 
applied RUE it. The clerk had objected: to Rive 163. Residence —Semble, that an іп: 
the certificate on the ground that the registration | 


had been effected with ious offi corporated company is incompetent to hold а 
effec with a previous officer, an | — yas. Warrior G.M. Co. Regd. v. 


that there were some discrepancies between the | Cotter, 3 W.W. & a’B. (M.), 95. Molesworth, 
memorial as published in the newspapers and | J. (1867). v. 
that lodged in the office. A certificate had been 

issued to the company. Reg. v. Bartrop, 6 | 104. —Residence area —Transfer of, to trustee 
W.W. & A'B. (L.), 84. Banco (1869). V. | —Title.]—See RESIDENCE AREA. 


158.—Act No. 409, sec. 10 — Certificate—Deputy 
Registrar—Act No. 218, вес. 215.]—The certifi- | 
cate of the incorporation of a company under Act | See ATTORNEY. 


No. 409, sec. 10, is sufficient if signed by the ' 
165.— Restitution of habel kd 
Deputy Registrar-General. Act No. 213, sec. | ution of company s seal and papers 


| seized under search- t.] — Wek th 
215, does not merely apply to statutes in force | i dui warrant.) eats vue. 


at the time it was passed. Reg. v. Walter, 5 ) ci pes — — bue E 2 RE 
A.J.R., 25. Banco (1874). i 
were arrested on a charge of conspiracy to de- 
159.—37 Vic. No. 19, sec. 33—Rectificatlon of | fraud. On the information of Pokorney, one of 
register—Damages.]—See Re N.S.W. and Q. | the prosecutors, a search-warrant was issued and 
Smelting and R. Co. Ltd., 3 N.S.W.W.N., 99. | given to Walker, & detective officer, to execute. 
Darley, C.J., Faucett and Innes, JJ. (1887). Acting under it Walker searched Wekey’s pre- 
А N.S.W. | mises and seized the company's papers and seal 
160.—Registration of unlimited company — | which he found there. A judge's summons was 
Prior liabilities.]— Effect of registration under | thereupon issued at the instance of the company 
the Companies Act 1864 on the prior liabilities | requiring Walker, Gresson (the attorney for the 
of the members of an unlinited company. See | prosecution), and Pokorney, to show cause why 
Inre Karkarilla M. Co. Ltd., Moyle’s case, 1 З.А. | Walker should not deliver up to the company 
L.R.,43. Gwynne, J. Equity (1867) S.A. or its solicitor the seal and papers so seized. 


161.—Liquidation—Transfer—Registration — This summons we heard in Самарага by His 

! Honour the Chief Justice, who directed the 

Laches.] — In January, 1875, W., being the l and all нт tial toth 
registered holder of 217 shares in a company a He и ag dux й 


tion, to be delivered up to the compan 
registered under th ies Act 1864, lodged | P^ eorom P E 
: — — | forthwith. He Aladdin and Try Again United 
with the proper officer of the company a transfer 


of such shares to M., which transfer the com- | G.M. Co., 1 A.J.R., 116. Stawell, C.J. Т” 
pany wrongfully refused to register, and appli- : А 


A 4 | 166.—Bill or note — Indorsement — Common 

cations for calls in respect of those shares were | N Evid A mini 
from time to time sent to W., who took no | F — ——— 
can indorse a bill or note so as to pass the 


notice of such application. W.’s name continued | ty to the ind The ind t 

on the register for about four years without any , * Maru — TA aR A 

teps being taken by him to h ed | 

сере перьев | e 2 74! e ые | between the name оп the seal and the name of 

when the company being then in liquidation, W. | the company would not avoid the indorsement 

took out to have th M. 
4” : FORO db — j if it were proved that the seal used was used as 

substituted for his own on the register. Held, thesesl-of the company. Bank of Vicioriay 


that W. had not been guilty of any laches to . 
disentitle him to have the register so rectified. Brown, 1 V.L.R.(L.),49. Banoo (1875). V. 


In re Parara M. & S. Co. Ltd., ex parte Wood, 167.—Mlning company — Attorney — Appoint- 
IS8S. A.L.R., 117. Gwynne, J. Equity (1879). ! ment under seal.]— Where an incorporated com- 
S.A. .рапу is complainant in a Warden's Court, it 

162. — Liquidation — Fraud of promoters — | must appear either by a barrister or an attorney 
Laches in removing name from register.]—See In appointed under seal. But it is not necessary 
re Photographic Co. of S.A., 18 S. A.L.R., 13. ' that such appointment should appear on the face 
Boucaut, J. (1884). S. A. i of the summons. Clarence United Со. v. Gold- 


XVIII. —SEaL. 
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smith, 8 У.І. К. (M.), 14; 3A.L.T., 147. Moles. 
worth, J. (1882). V. 


168.—Seal of company —Presumption of due 
execution of instrument.]—W here àn instrument 
is under the seal of à eompany, and appears to 
have been executed in proper form, and has been 
acted upon, there is a strong tendency to support 
it, even if there may have been technical irregu- 
larities in the proceedings, or in the appointment 
of directors. Bank of New Zealand v. Rose, 10 
N.Z.L.R., 484 (1891). N.Z. 


XIX.—SHARKHOLDER. 


169.—8Shareholder — Liability —Directors— Ac- 
quiescence.]—À. shareholder in a company not а 
director who is present but silent at a meeting 
of directors when a course of conduct is agreed 
upon which makes the directors taking part in 
the proceedings personally liable, is not bound 
to contribute to recoup those directors for money 
which they have had to pay in consequence of 
their action at such meeting. “Тһе only ground 
on which the defendant can be held answerable 
is his acquiescence, and the only evidence of ac- 
quiescence is his silence at the meeting. But 
such evidence, in our opinion, is of no avail 
unless the person who remained silent was obliged 
to speak. Silence when a person is not obliged 
to speak is the same as if he was absent.”—Per 
Stawell, C.J. Cherry v. Perkins, З A.J.R., 51. 
Banco (1872). V. 


170.—Liability of shareholder—Mining Com- 
panies Act 1871, secs. 13, 52, 56.]—So long as 
the name of a shareholder in a mining company 
appears on the register of shareholders, he is 
liable to have payment of calls not more than 
twelve months old enforced against him by jus- 
tices, though the calls be more than fourteen 
days old, jurisdiction in the matter being given 
to justices by sec. 52 of the Mining Companies 
Act 1871 (No. 409), and sec. 51 of the same Act 
not operating to forfeit the shares by non-pay- 
ment of calls, but leaving the directors an option 
of suing for calls instead of enforcing the forfeit. 
ure. Reg. v. Macgregor, ex parte Wilkinson, 6 
V.L.R. (L.), 167 ; 2 A.L.T.,4, sub-nom., ex parte 
Wilkinson. Stawell, C.J., Barry and Stephen, 
JJ. (1880). But see 27 supra, King’s Birthday 
Q.G. M. Со. v. Jack, 11 V.L.R., 197; 6 A.L.T., 
275. F.C. (1885). V. 


171. — Mining companies — Amalgamation — 


Shareholder repudiating amalgamation—Sabee- 
quent claim to be placed on share register.].— 
Where & mining company, À., was amalgamated 
with another, B., on the terms that shares in the 
amalgamated company should be allotted to the 
shareholders in company A., and one of the 
shareholders in that company refused to assent 
to the amalgamation, and repudiated the shares 
allotted to him in the amalgamated company : 
Held, that the amalgamation was not binding 
on him, and he might have followed the property 
of company A. into the hands of the amalgamated 
company ; but that he could not, under the cir- 
cumstances, claim to be a shareholder in the 
amalgamated company, and to have his name 
put on its register of shareholders. Cock v. 
Lady Barkly G.M. Co. Regd., 8 V.L.R. (M.), 
51; 4 A.L.T., 115. Molesworth, J. (1882). V. 


172.—Action by shareholder—Delay—Acquies- 
cence —Costs. ]—AÀ shareholder in a mining com- 
pany whose shares had been forfeited, lying by 
| for six years, making no inquiries, and filing his 
, bill after the company proved a success: Held, 
| per Molesworth, J., not barred by laches or 
, acquiescence, but disentitled to coste. But, 
. semble, per Е.С. (Stawell, C.J., and Holroyd, J.), 
he would be barred. Cushing v. Lady Barkly 
G.M. Co., 9 V.L.R. (E.), 108; 5 A.L.T., 10, 
98 (1883). V. 


173.—Unregistered mining company —Coven- 
ant to pay calls—Action against shareholder. | 
--бес PARTNERSHIP. 


174. —8hareholders—Action against—Stay of 
—Companies Act 1864 (§.A.).]—See PRACTICE, 472. 


. 175.—Prospectus — Misrepresentation.] — See 
Company, 143. 


XX. —SHARES. 


See Company (CALLS, Drrecrors, No LIAB- 
ILITY, WINDING-UP). 


176.—Profits of.]—The profits of mining shares 
as between persons successively entitled, or ten- 
derer and tenderee, go to the person entitled, 
when the dividend is payable—not when the 
gold is raised. The profits of shares in mining 
companies are dividends, not gold raised. Shaw 
v. Wright, 2 W. & W. (E.), 57. Molesworth, 
J. (1863). V. 


177.— Mortgage of shures.]—R. deposited with 
N. 130 scrip in a mining company registered, as 
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security for payment of a debt. 
that he would sell by auction ; the auction took 
place and М. became the purchaser. М. resold 


to M.; at the time of the sale to M. he had : 


notice of R.'s claim. Held, that N. was trustee 
for R. ; that although he had a right to sell, he 
could not himself become the purchaser, and 
that the sale to M. should be set aside. Sale by 
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N. gave notice | rules after incorporation for the forfeiture of 


shares of members of the company. Nolan v. 
Annabella, G. M. Co. Regd., 6 W.W. & A'B. (M.), 
38; N.C., 19. Molesworth, J. (1869). See Act 
No. 354. V. 


181. — Act No. 228 — Invalidity of rules for 
forfeiture—Contribution.]—S. was the holder of 
shares in а mining company, registered under 


the Act No. 228. The rules of the company 
were in the form of a deed of association which 
; was adopted and executed before the company 
was registered. Опе clause of the deed provided 
that in certain events the directors might forfeit 
the shares of à member of the company. Acting 
under this clause, after the registration of the 


if practicable. The sale should not be to the 
pledgee or trustee for him, and should be by 
auction. Ryan v. Mackintosh, 4 W.W. & АВ. 
(E.) 8. Molesworth, J. (1867). V. 


| 
pledgee should be preceded by notice to pledgor, 


178.—Register—Transfer.]— The register of a 
eompany under Act No. 228 is only primá facie : 
evidence of the persons mentioned in it being | Сопрапу, the directors declared S.'s shares 
shareholders of the company. A defendant in a | forfeited, and no further demand was made upon 
complaint for contribution or calis may show him by the company, which was ultimately 
that although his name is on the register, yet ordered to be wound up. The official agent sued 
that he has transferred his shares, and that the | З: for contributions on the forfeited shares, on 
transfer was approved by the directors of the | the ground that the rules authorising the for- 
company. Очате, if the register be even prim feiture were invalid, as being ultra vires, and 


facie evidence. Püley v. Hart, A.R., 28th Nov., that S. had not ceased to be & shareholder. 
1867. v, | Held, that S. was liable; that the Act No. 228 


did not authorise a company registered under it 

179. — Shares — Agreement — Waiver.] — W. : to make rules for the forfeiture of shares, and 
entered into an agreement with & company to | that there was no distinction between rules passed 
take up 950 shares, to be allotted to him by the | before, and those after incorporation. “То 
company. On his application, as collateral | hold otherwise would be in effect to say that a 
security for his fulfilling his part of the agree- | company had only to pass rules inconsistent 
ment, he gave the company a cheque for the | with the Act and then be registered, and that 
whole number of the shares so agreed to be these rules would be iu force, although in direct 
taken. The cheque was not to be presented by · contravention of the provisions of the Act under 
the company for six weeks after date. W. | which the company is registered, and by which 
applied for shares in pursuance of the agreement | it receives large advantages.” —Per Stawell, C.J. 
and the company refused for some reason to allot | Jenkins v. Speed, 6 W.W. & A'B. (L.), 255 ; N.C., 
them. Не again applied for and obtained 350 : 67. Banco (1869). V. 
of the shares, and could have had the remaining 
600 had he chosen. Не did not apply for them 
and the 600 were forfeited. The company then 
sued W. to recover the amount of the cheque, 
less £175, the amount paid for the 350 shares 
taken. Held, that the company was entitled to 


182. — Neglect of manager to comply with 
rule.]—À rule of à company registered under the 
Act No. 228, provided that after the shares of 
any member of the company had been declared 
forfeited, the manager should enter in the share 


recover, as the breach on the part of the com. | "egister the words ‘‘ forfeited by a resolution of 
pany in at first refusing the shares was waived ` the board of directors" opposite the shares so 
by the defendant's subsequent application for | forfeited. Held, that the omission of the man- 
ard the acceptance of the 350. Golden Lake ager to make this entry did not vitiate a for- 
Gold and Tin М. Co. v. Wood, 6 W.W. & АВ. , feiture otherwise properly made. Reeves v. 
(L.), 170; N.C., 2. Banco (1869). V. | M ‘Cafferty, 1 A.J.R., 153. Banco (1870). V. 


180.— Forfeiture of shares in companies under ! 183. — Power of directors to make calls — 
Act No. 228.]—The Act No. 228, sec. 39, does | Liabilities before incorporation.]—AÀn ordinary 
not authorise companies formed under it to make | mining partnership company were the holders 
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and owners of a mine and plant. The partner- | the Act, No. 354, under Act No. 228, sec. 39, 


ship was indebted to various persons. A com- 


pass a rule providing for forfeiture. Nolan v. 


pany called the “ Myrtle Creek Quartz Mining | Annabella О.М. Co., 6 W.W. & АВ. (M.), 38, ex- 


Company," registered under the Act No. 228, 
took over the property of the former partnership, 
and became bound to pay its liabilities. The 


plained. Jenkins v. Speed, 6 W.W. & a’B. (L.), 
255, commented upon and dissented from. Cos- 
terfield Co. v. Shaw, 1 У.К. (M.), 7; 1 A.J.R., 


directors of the incorporated company made а 17. Molesworth, J. (1870). V. 


call on the capital to pay off a creditor of the gg ]—The Act No. 354, passed 29th Decem- 
former partnership, who by agreement was en- cer, 1869, enacts the validity of forfeitures made 
titled to receive from the incorporated company | by companies under Act No. 228, and directs 


a bill of sale over the mine and plant. The |, they shall be deemed valid, saving the 


rules provided that the shareholders should be | rights of plaintiffs in suits instituted before Aug- 


bound to contribute to the capital of the com- , 


ust, 1869, but not providing for suits instituted 
pany in proportion to the shares held by them ; ` 


TEN : after -that date, in which decrees were made 
such contributions to * paid in such instal. | prior to the 29th December, 1869. Semble, that 
ments, or calls, as the directors should appoint. | on appeal to the Chief Judge from such a decree, 
Held, that as the incorporated company was | hoard after the passing of the Act No. 354, the 





bound ultimately to pay the debt, and was 
obliged at the instance of the creditor to give to 
him a bill of sale over the company’s property, 
for which he was pressing, and as the directors 
had free power under the rules іш make the 


calls, they exercised a reasonable power in. 


making the call to pay off that debt ; and that 
& forfeiture of shares for non-payment of the 
call so made could not be impeached, on the 
ground that it was made with an improper 
object, or that it was ultra vires. А suit in- 
stituted to set aside such a forfeiture was dis- 
missed. M'Lennan v. Myrtle Creek ©. M. Co., 
1 A.J.R., 157. Molesworth, J. (1870). V. 


184. — Shares in registered company — Con- 
ditions precedent.]— When the rules of a com- 
pany required certain advertisements to be 
published and certain conditions to be observed 
by the company before directors could declare 
-any shares forfeited: Held, that a strict com- 
pliance with the rules by inserting advertisements 
and observing the specified conditions could alone 
warrant a forfeiture ; and that if the advertise- 
ments were not inserted and the conditions 
complied with, a forfeiture would be illegal and 
void. Wood v. Freehold United G.M. Co., 1 
A.J.R., 173. Molesworth, J. (1870). 


185.—Act No. 228, sec.39—Forfeiture of shares 


Chief Judge would not reverse a decree which 
he thought was right, according to the law when 


| it was made, but if he reheard the case, he would 


decide it according to the law, at the time of 
the rehearing. Ibid. V. 


187.]—When a judge of the Court of Mines, in 
a special case, sets out the effect of the evidence 
taken in the suit without ambiguity, the Chief 
Judge will not rehear the case, upon the asser- 
tion that the evidence is not set out verbatim or 
truly as to effect. But he will rehear when facts 
material to the decree do not appear to have been 
made the subject of evidence, and when the evi- 
dence being set out, the Chief J udge can arrive 
at no conclusion. bid. V. 


188.]—Forfeiture—Act No. 354 — Meetings — 
Notice of business—Calls—Expenses of litigation 
—Notice of intention to forfeit —Tender of call 
after forfeiture—Irregularity —Neglect of share- 
holder.]—On the 4th December, 1869, M. com- 
menced a suit in the Court of Mines at Creswick, 
against the Creswick Grand Trunk Company, 
Registered (formed under the Act No. 228), to 
be declared entitled to certain shares in the com- 
pany, which he alleged had been improperly and 
illegally forfeited by the directors, and to be 
paid dividends which had been declared on them. 
The Act No. 354, for making forfeitures legal 


— Rules—Partnership deed —Act No. 354— Re- | and valid, was passed on the 29th December, 
hearing on appeal—Practice— Special ease.]— | 1869, before the suit came on for hearing. The 
The members of à company, formed under Act | company's deed of partnership provided inter 
No. 228, may, by partnership deed, provide that | alia:—That a special meeting should be convened 
the directors of the company may, in certain i by notice, stating the particular business to be 
cases, declare the shares of its members to be | transacted thereat, and that no other business 
forfeited. But a majority could not, prior to | should be entered upon or discussed at such 


m — — —— — —— — — — e —— — —  — — —— ÀM— — 
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meeting. That the directors might bring actions | office before the 19th August. On the 18th 
or suits on account of the property of the com- | August G. purchased 200 original shares, left 
pany. That if calls were unpaid after notice | them at the office for registration in bis name, 
the directors might declare the shares forfeited, | and received them back the same day. On the 
subject to such forfeiture being confirmed by the ! 29th August, G. resold to B. his original shares. 
next special meeting. The Court of Mines de- С. then applied to the manager for his tribute 
cided against the plaintiff ; and on appeal to the ; shares, but was refused, the manager saying that 
Chief Judge it was held—(1.) That assuming the | the tributes would be issued to B., the present 
forfeiture to have been declared in accordance | holder of the original scrip. G. then brought an 
with the deed, the Act No. 354, sec. 2, made it | action against the Golden Fleece Company for 
valid. (2.) That a notice declaring the business not alloting to him the shares in the tribute 
of the special meeting to be, inter alia, for con- | companies. The tribute companies were not 
firming the forfeiture of shares, was sufficient to ! registered till the 5th September. Verdict for 
enable the meeting to confirm the forfeiture of | plaintiff. On rule nisi fora nonsuit: Held—(1.) 
certain shares, which had been declared forfeited | That the action was properly brought against 
by the directors, after the notice calling the | the defendants, as they had promised to allot the 
special meeting had been issued. (3.) That in | shares and had afterwards refused to deliver 
view of the terms of the deed, the directors could ; them.  (2.) That under the Act No. 228, tribute 
make calls for defraying the expenses of litiga- | companies could exist without registration, and 
tion carried on concerning the company's pro- , (3.) That the tribute companies having been 
perty. (4.) That tender of payment of calls due | formed before the sale by the plaintiff of his 
on shares previously forfeited for non-payment, shares in the present company, the sale did not 
could have no effect on a previously declared for- | carry with it the tribute shares, and the plaintiff 
feiture. Semble, that un irregular forfeiture will was entitled to them. Rule discharged. Gordon 
not be set aside when the shareholder has been | v. Goulden Fleece Co., 3 A.J.R., 80. Banco 
guilty of delay in claiming restitution, and has | (1872). V. 
been negligent, and has declined to pay calls 
when the speculation looked bad. The appeal 
was dismissed. Marshall v. Creswick Grand 
Trunk Co.,1 A.J.R., 85. Molesworth, J. (1870). | 








191. — Tributes — Written contract — Evidence 
—Local custom.}—Chalk sued Chaplin for dam- 
ages for not delivering certain tribute shares. 
The written contract was for shares without 

' mentioning anything of tributes. The shares 

189. —Broker— Cause of action — Pecuniary had been delivered, but not the tributes alleged 
Interest of plaintiff —Nonsuit.]—K. sued D. in | to go with them. eld, that evidence was in- 
the County Court for breach of an agreement, | admissible to show that the shares mentioned in 
by which D. promised to sell and transfer certain | the written contract carried tributes. Quære, 
shares to К. К. stated in evidence that he had . ag to whether evidence of local custom on the 
no pecuniary interest in the transaction, and : point was admissible. Semble, that it was not. 
that he was only the broker. The judge non. ! Chaplin v. Chalk, 3 A.J.R., 26. Banco (1872). 
suited K. Held, on appeal, that the nonsuit | V. 
was right, as the cause of action set forth in the 
summons was not supported by the evidence. 
Kershaw v. Duncan, 2 A.J.R., 83. Banco (1871). 

V. 





192.—8ale—Evideuce—Broker.]—C. sued M. 
for non-delivery of shares. С. gave evidence of 
& verbal sale from M. to him of the shares, and 
also gave, in evidence, the note delivered to M., 

199. — Sale — Tributes — Companies not regis- | which ran thus :—‘‘C., stock and sharebroker, 
tered—Act No. 228.]—On the l4th of August, | sold by order and for account of M." The judge 
1871, the Golden Fleece Company passed а reso- | nonsuited the plaintiff on the ground that the 
lution to allot shares in the tribute companies ‘note showed the contract, that evidence was 
Nos. 2 and 3 to shareholders іп the original | inadmissible to vary its terms, and that C. was 
company, in proportion to the shares held by | merely broker for the defendant. Held, that 
each shareholder, and advertised that share. | the nonsuit was wrong, as there was evidence 
holders would receive the shares in the tribute | both ways as to whether the plaintiff acted as 
companies on leaving their original scrip at the ! principal or as agent, and the case could not 


- 
4 
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therefore be withdrawn from the jury. Clarke | an assignment for the benefit of his creditors. 
v. Mellor, 3 A.J.R., 39. Banco (1872). V. S. then resigned his diréctorship, and caused a 


193.—8ale — Wrongful conversion.]—G. sued warden’s summons to be issued against the com- 
C. for wrongful conversion of some scrip certifi- pany fora declaration of forfeiture of the com- 


cates. C. sold the shares to G. and delivered , PY 's claim, and for possession. This summons 
was dismissed, and S. appealed to the Court of 


Mines. On the day of dismissal, S. H., a director 
of the Al Company, and also of the Golden Gate 
Company, Scott the manager of the Golden Gate 
Company, and B., an officer of the bank, met, 
and S. signed the following document as the 
his right to the shares, and could not sue for rem of the — x I hereby —— 
their wrongful conversion. Grant v. Chalk, 3 to withdraw my application tor the possession ot 

Crown land, late in the occupation of the Golden 


| 
A.J.R., 43. Banco (1872). V. : à 
Gate Mining Company, Registered, situate at 


them to him, but was not paid. G. gave them 
back to him, and told him to deliver them to R., 
who would pay him for them, ashe, G., had sold 
them to R. R. told C. he had bought them and 
would pay for them when delivered. С. never 
delivered to R. Held, that G. had parted with 


194,—Shares — Claim — Warranty.]— D. pur- | Raspberry Creek, and also agree to an amalga- 
chased from B. shares in a mine at Sandhurst | mation of the Al Company of the same place, in 
under a special agreement by which B. repre- | consideration of the Bank of Victoria giving and 
sented that the company's claim was not liable undertaking to meet the liabilities of Mr. D. 
to forfeiture in any manner whatsoever. D. | Eisenstadter's shares in the said company, во 
subsequently discovered that at the time of the | long аз the said bank shall hold shares as security, 
purchase the number of men required by the by- | and have the right to draw the dividends (if any) 
luw to be employed had not been employed. D. | therefrom. —W. V. SMITH." ** Memo.—Eighty 
thereupon brought an action against B.torecover | shares in an amalgamated company, as here 
the amount of the purchase-money. On special | described, are the same as represented by 160 
case stated by the parties: Held, that as the | shares in the Golden Gate Company ; that is the 
by-laws enacted a forfeiture if the proper number | 199 originally held by Smith, and the 60 to be 
of men was not employed, the claim was liable given by Hogarth.” This was signed by Scott, 
to forfeiture and the plaintiff was entitled to | the manager of the Golden Gate Company, and 8. 
recover. Davis v. Bull, 3 A.J.R., 66. Banco | received the 60 shares from Н. An undertaking 
(1872). V. | signed by the manager of the Bank of Victoria, 


195.—Lending shares to enable non-share- | W83 given to the company in accordance with this 
holders to vote.]—C. lent to L. 100 shares іп the | document. The bank by arrangement with the 
W.F. company for the purpose of enabling L. | trustees of E., sold the shares and they were 
to vote at a meeting of the company, L. not bought by various officers of the bank as trustees 
being a shareholder. He afterwards became non for the bank. S. objected to the undertaking as 
compos. His representative declined to return | insufficient and to the sale and resolved to go on 
the shares to С. C. brought an action to recover | With his appeal. On the hearing of the appeal 
them against his representative. Verdict for before the Court of Mines, the judge reserved a 
plaintiff. On rule nisi to enter verdict for the | Special case for the opinion of the Chief Judge. 
defendant: Held, that the shares had been | Тһе Chief Judge decided the points reserved in 
given for an illegal purpose, and that the Court favour of S. S. then intimated to his co-share- 
would not assist the plaintiff to recover them. | holders that if they assisted the bank in carrying 
Rule absolute to enter verdict for defendant. on litigation with him, he would not give them 
Cane v. Levey,8 A.J.R.,81. Banco (1872). V. back their interest in the ground as he had all 
along intended to do, but would keep the claim 

196.—Contract—Exclusion of shareholders— , himself. The company thereupon withdrew from 
Bank dealing with shares as security—Director.} | the case, and did not appear at the Court of Mines 
—S. was a shareholder and acting director of | when the hearing of the appeal was concluded, 
the Golden Gate Mining Company ; E. was also | and a decree made in favour of S. The bank 
a shareholder. E. being indebted to the Bank then instituted a suit against S. for the recovery 
of Victoria deposited his shares with them as | of the shares. The Supreme Court decided in 
security for an overdraft, and afterwards made | favour of the bank. S. appealed to the Privy 
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Council. Held, on appeal, that :— (1.) The con- | his application had been accepted. Legal and 
tract above set out was one contract for two General Life Assurance Co. v. Gill, 4 V.L.R. (L.), 
considerations, and that both considerations were | 908. Banco (1878). V. 

fulfilled before S. expressed an intention to with- | 
draw from hisundertaking. (2.) The undertak- 
ing was sufficient, although not under the seal 
of the bank.  (3.) The sale of the shares was 
consistent with the contract. (4.) The arrange- 
ment with the shareholders of the company, for 
the purpose of excluding from the company one 
shareholder, could not be allowed to stand. |  200.— Principal and agent—Jus tertil—Sale of 
(5.) The bank, in its dealing with the shares, gshares—Forfeiture— Parties.]— Ап agent cannot 
had not violated its Act of Incorporation. (6.) | set up a jus tertii against his principal in а suit 
S. was a trustee of the shares for all the share- | between them, relating to the subject matter of 
holders, including the bank, and that his appeal | the agency. H. arranged with C., the manager 
must be dismissed. Quære : How far it would | of a mining company, that C. should purchase 
be open to а man who із а director or а person : as H.'s agent certain forfeited shares in the com- 
in any other fiduciary position, when there is à | pany, which were about to be sold by auction. 
forfeiture committed from any cause, to resign C. accordingly purchased the shares, and the 
his office, and take proceedings for the purpose | purchase money was deducted from the amount 
of availing himself of that forfeiture, and obtain- | of a bill due by the company to H. C. issued 
ing the property for his own benefit, to the | scrip certificates of the shares in his own name 
exclusion of his cestui que trustent. Semble, that | and gave them to H., but subsequently refused 
such a course would not be open to him, and | to execute transfers of them, so as to enable H. 
held further that а director or other person | to be registered as the owner of them, alleging 
holding a fiduciary position, who causes a for- that the sale was invalid, the proper prelimin- 
feiture, cannot avail himself of it. Smith v. | aries to forfeiture of the shares not having been 
Harrison, aliter Smith v. Bank of Victoria. J.C., ` complied with ; and also insisted that the former 
James and Mellish, L.JJ., Sir Montagu E. Smith | owners of the shares, and the company, were 
and Sir R. P. Collier, 41 L.J.P.C., 31; 27 L.T., necessary parties to the suit. Held, that the 


188 ; 20 W.R., 594; 3 AJ.R., 44. V. | former owners and the company were not neces- 


197.—Act No. 228—Directors—Call—Laches.] | 997 parties ; that C. being agent for H., could 
—ÀA company registered under the Act No. 228 | not set up, as against his principal, the invalidity 
could not make a rule which enabled directors | 91 the forfeiture or sale, which, if invalid, might 
to remain in office for more than a year. А call be impeached either by the company, or by the 
made by directors so continuing in office is former holders of the shares, in a proceeding be- 
illegal, and the forfeiture of shares for non-pay- tween them and Н. Hardy v. Cotter, 7 V.L.E. 
ment of such illegal call is likewise illegal А | (E-) 151. Holroyd, J. (1881). Ys 
shareholder whose shares have been illegally 
forfeited is not barred by unnecessary delay in 
not applying to have the forfeiture set aside, as 
under the Act No. 228 he remains a shareholder, 
and is liable for calls, notwithstanding the at- | 
tempted forfeiture. Schmidt v. Garden Gully | 
Co., 4 A.J.R., 66. Molesworth, J. (1873). V. 


199. — Assignment of scrip in blank.) — Ап 
assignment of scrip in blank—if not inconsistent 
with rules—signed by the transferror to be filled 
by ultimate purchasers is valid as between the 
parties to it. Atkinson v. Lansell, 4 У.Т. К. (E.), 
242. Molesworth, J. (1878). V. 





201.—Money had and received—Money depos- 
ited in trust to pay a dividend—Revocation of 
dividend before payment—Right of company to 
recover money.]—The directors of & company 
paid a sum of money td the defendants, to be 
applied in payment of a dividend then declared. 
| Such dividend was advertised. Two of the de- 

198.—Application for shares—Evidence of al- ; fendants made a conditional promise to some of 
lotment.]—An intending shareholder sent in an ! the shareholders that they would pay them the 
application to a company for shares, enclosing a | dividend if the third defendant would sign the 
deposit with a request to have it returned in the | cheques, which he refused to do, and no money 
event of non-allotment. The deposit was re- | was paid. The company subsequently rescinded 
tained, and the applicant never asked for his | the resolution declaring a dividend. Held, that 
money. Held, evidence that he was aware that | the company was entitled to obtain repayment 





103 | COMPANY (SHARES). 104 


of the money from the defendants. United Hand | issued to all the shareholders in the two com- 
and Band Со. No Liability v. M’Iver, 7 У.І. К. ' panies, of which the original shareholders іп the 
(L.), 471. Stawell, O.J., Higinbotham and | company received two for every three originally 
Williams, JJ. (1881). V. held by them. Held, that the present holders 
| of the shares representing the plaintiff's original 
shares were necessary parties to the suit. Cush- 
ing v. Lady Barkly G.M. Co., 9 V.L.R. (E.), 
108; 5 A.L.T., 98. F.C., Stawell, O.J. and Hol- 
royd, J. (reversing Molesworth, J.), (1883). V. 


206.—Mining Companies Act 1871 (No. 409), 
secs. 27, 28— Transfer of shares.]—N o transfer 
of a share in a mining company is of any effect 
or validity at law or in equity until the name of 
the transferee be entered as such transferee in 
the register of shareholders. Fatorini v. Hill, 
8 A.L.T., 87. Higinbotham, C.J. (1886). But 
8ee next case. V. 


202.—Mining company — Call — Forfeiture — 
Notice.]— Where a company had power, on non- 
payment of a call (1) to debit the shareholder's 
account therewith and with interest thereon at : 
15 per cent., or (2) to proceed against him to 
recover it, or (3) to forfeit the shares ; and the 
shareholder was served with notice that the 
directors would, at their option, proceed to for- 
feit and sell the shares for the amount due and 
15 per cent. interest : Held, such notice was 
bad. Cushing v. Lady Barkly G.M. Co., 9 
V.L.R. (E.), 108; 5 A.L.T., 98. Molesworth, 
J. (1883). V. 
| 


207.— Mining Companies Act 1871 (No. 409), sec. 
27—Charging shares.]—Sec. 27 of the Mining 
Companies Act 1871 (No. 409), only relates to a 
transfer of shares as between a company and its 
members, and does not absolutely prohibit the 
creation of equitable rights enforceable against 
the shareholder by any means short of registered 
transfer.  Fatorimi v. Hill, 8 A.L.T., 87, dis- 
sented from. Deane v. Gillespie, 8 A.L.T., 140. 
a’ Beckett, J. (1887). V. 


208.—Mining Companies Act 1871 (No. 409), 
secs. 118, sub-secs. 1, 5.—Registered company— 
Unregistered mining partnership—Forfeiture of 
shares—Pleading — Inconsistent or alternative 
сазев.|-А plaintiff sued a mining company and 
its legal manager for an alleged forfeiture of his 
shares, alleging that it wasan unregistered min- 
ing partnership, because at the time of its 
alleged registration 5 per cent. of its subscribed 
capital had not been paid up in accordance with 
sec. 118, sub-sec. 1 of the Mining Companies Act 
1871 (No. 409), and claiming a declaration that 
the alleged forfeiture of his shares was invalid, 
and an order that the company should restore 

205.—Forfeiture of shares—Amalgamation of , his interest on payment by him of all moneys 
companies—Suit by shareholder for rectification | due thereon. He also alleged that if it were a 
of register—Parties.]—A shareholder ina mining properly registered company, the sale by it of 
company, whose shares had been forfeited and | his shares was ineffectual against him, because 
name removed from the register, filed his bill! the directors bad not appointed a day for sale as 
against the company impeaching the forfeiture | required by the Act, sec. 118, sub-sec. 5; or if 
and seeking to have his name restored to the | they were properly offered for sale, no sale in 
register. Тһе answer of the company averred, ! fact took place ; or if such sale did take place, 
and it was proved in evidence, that after the | that it was invalid, as it was made to the 
forfeiture the company had amalgamated with ` manager of the company. A preliminary objec- 


| 
another company, and fresh shares had been | tion was taken at the hearing before Webb, J., 


208.—Mining company—Shares іп arrear of 
call — Forfelture.] — Where directors met ‘‘ to 
deal with shares in arrear of call,” and decided 
that all shares in arrear should be sold by auction : 
Held, that a forfeiture could not be inferred 
therefrom. There should have been a distinct 
vote of forfeiture of the shares by names and 
numbers. Cushing v. Lady Barkly G.M. Со., 
9 V.L.R. (E.), 108; 5 A.L.T., 98. Molesworth, 
J. (1883). V. 


204.—Mining Companies Act 1871 (No. 409), 
secs, 50-57 — Shares in company—‘ Absolute 
forfelture"—Liability to calls.|—A shareholder 
in а mining company, registered under Part I. 
of the Mining Companies Act 1871 (No. 409), 
whose shares have become forfeited under sec. 
94 of the Act, is thereby relieved from liability 
for the call the non-payment of which has 
occasioned the forfeiture, and for any calls sub. 
sequently made by the company. King’s Birth. 
day Q.G.M. Co. Ltd. v. Jack, 11 V.L.R., 197 ; 
6 A.L.T., 275. F.C., Higinbotham, O.J., Wil- 
liams and Holroyd, JJ. (1885). V. 


т 
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that the other shareholders were necessary | need not state the name of the company correctly 
parties, on considering which the Court held | orevenatall If the notice is in fact reasonably 
that they were necessary parties on that part of sufficient to satisfy the whole body of share- 
the case which was based on its being an un- ' holders in the company that a call in that com- 
registered mining partnership, and declined to | pany has been made, it is a sufficient compliance 
proceed with that part of the case in their, with the section. McDougall v. Moonlight Ex- 
absence. It offered, however, to proceed with tended Q.M. Co., 14 V.L.R., 987. F.C., Higin- 
the other aspect of the case if that were given : botham, C.J., Kerferd and a' Beckett, JJ. (1888). 
up, but the plaintiff refused this, and the case | V. 

was struck out of the list. On appeal by the | 


ae — 212.—Judicature Act 1883 (No. 761), secs. 64, 
plaintiff to the Full Court, the plaintiff was given 


65—Shares forfeited for non-payment of call— 


liberty to proceed with the whole case upon , Charging order.]—By sec. 64 of the Judicature 
adding a defendant, a shareholder other than | Act 1883 (No. 761), the judgment creditor is 


i | 
himself and. the manager, to represent the abate entitled to be placed only in the same position 
holders generally. Robertson v. Wealth of Nations as the judgment debtor, and therefore shares 
G.M. Co., 14 V.L.R., 584. F.C., Higinbotham, . which have been forfeited cannot be charged, 


C.J., Williams and Holroyd, JJ. (1888). V. | and the company has the right to sell the shares 
209.—Forfeiture of shares—Acquiescence by | even after service upon it of the order nisi pur- 

shareholder.]—A cquiescence by a shareholder is ' porting to charge the shares. Hyman v. Smith, 

no answer to his claim against the company that | 10 A.L.T., 254. Hodges, J. (1889). V. 

it has wrongfully treated his shares as forfeited : 

when they were not legally forfeited. Clarkev. ' 

Mounlight Extended Q.M. Co., 14 V.L.R., 976. | of call — ** Absolutely forfeited.^] — The words 


Webb, J. (1888). ** absolutely forfeited” in sec. 118, sub-gec. 5 of 
210.—Mining Companies Act 1871 (No. 409), , the Mining Companies Act 1871 (No. 409), are 
вес, 50—Forfeiture of shares—Notice of call— | to be taken in their literal sense, and the share 
Notice of sale of forfeited shares—Misnomer of! is gone from the owner, who ceases to be a 
company.]—A forfeiture of sharesin a no-liability | shareholder at the expiration of the time limited 
mining company must be enforced strictissimi : for payment of the call. All that he has. is the 
juris, and notice of a call in the company, as | right of tendering the money due on the shares 
well as notice of the sale of shares forfeited for | to the company before they are sold, and so 
non-payment of the call, must be advertised in preventing them being sold. Hehasan interest 
the Government Gazette in the correct name of | in the proceeds of the shares, but not in the 
the company. If, therefore, notice of a call іп shares themselves. Hyman v. Smith, 10 A.L.T., 
the Moonlight Extended Quartz Mining Com. | 254. Hodges, J. (1859). V. 
pany be advertised in the name of the Moonlight | 214.—Forfeited shares—Liability to call.]— 
Extended Gold Mining Company, 


213.— Mining Companies Act 1871 (No. 409),sec. 
118, sub-sec. 5—Shares forfeited for non-payment 





: І and the same | Shares forfeited for non-payment of a call are 
— 55 sees tne advertisement of | ji pie to calls though standing in the hands of 
notice of sale of shares forfeited for non-payment | the company, and if they be sold by the com- 


of the call, a shareholder, whose shares have | pany after a further call is made, but before it is 
been so forfeited and sold, will be entitled to payable, the purchaser is liable for such call. 


a declaration that they were improperly forfeited | Moore v. Wheal Byjerkerno Tin M. Co., 17 
and sold. Clarke v. Moonlight Extended Q.M. | VL R., 680; 13 A.L.T., 108. Webb, J. (1891). 
Co., 14 V.L.R., 976. Webb, J. (1888). But see 


У. 

” y | 
— v. Moonlight Extended Q.M. Co.. 315. wining Companies Act 1871 (No. 409), 
tyra). 


| sees, 56, 118, ваһ-вес. 5—Forfeiture of Mining 

211.—Mining Companies Act 1871 (No. 409), ' Shares Validity Act 1882 (No. 742), sec. 7— 
sec. 50—Notice of call—Publication of notice— , Forfeited shares—Advertisement of sale—Post- 
Misnomer of company—Forfeiture of shares.]— | ponement of sale—Fresh appointment of sale— 
The notice of a call in a mining company having ' Fresh right to redeem.]--If forfeited shares have 
been made, required by sec. 50 of the Mining | been duly put up for sale and not sold, the com- 
Companies Act 1871 (No. 409), to be published, ! pany has а fresh right to appoint another sale, 
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and the shareholder a fresh right to redeem up 


the sale. Moore v. Wheal Byjerkerno Тіп M. 
Co., 17 V.L.R., 680; 13 A.L.T., 108. Webb, J. ` 
(1891). V. 


216.—Forfeiture of shares—Call made by un- 
qualified directors—Qualification of directors— 
Forfeiture of directors’ shares—Redemption of 
shares — De facto directors.] — The articles of 
association of a no-liability company provided | 
that the company should be under the manage- 


to the day previoug to that newly appointed for | 
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meeting of the company. The powers of the 
directors shall not cease or be suspended so long 
as the same shall consist of a sufficient number 
of members to form a quorum. Three directors 
shall form a quorum, and shall have and exercise 
all the powers and authorities vested in the 
board of directors." Held, that the directors 
who had not paid the calls on their shares at the 
expiration of fourteen days from the time when 
they were made payable, ceased to be share- 
holders, and under the above articles ceased to 
be directors, and the subsequent payment of 


ment of a board of directors ** consisting of five | their calls did not reinstate them as directors. 
shareholders, each of whom shall hold and con- | At the meetings of directors, at which the 59th, 
tinue to be the holder and registered in the | 60th, and 61st calls were made, there was not a 
books of the company for at least 100 shares,” sufficient quorum of directors who had paid pre- 


and provided that certain persons named “* shall 
be the first board of directors of the said com- 
pany, and shall continue in office until the | 
general meeting of the company, to be held in 
January, 1879." That at that meeting ‘‘ the 
whole of the directors shall retire from office, 
and five directors be elected to fill the vacancies, 
and such directors shall continue in office until 
the next general meeting of the company, when 








vious calls within fourteen days of the time when 
they were made payable, but 400 shares held by 
a shareholder were forfeited for non-payment of 
those calls, and sold. On action by the share- 
holder to recover the shares, or in the alternative 
for damages: Held, that the calls were badly 
made, and the plaintiff's shares could not, in the 
absence of any provision in the articles validat- 
ing the acts of de facto as distinguished from de 


the two members of the board of directors for : jure directors, be legally forfeited. Held, further, 


whom the fewest votes were recorded shall 
retire from office, and the new board of directors 
shall continue in office until the next general 
meeting, when the three senior members of the 


said board shall retire from office, and at the | 


next general meeting of the company the two 
senior meimbers shall retire from office, and so 
on, the three senior members and the two senior 
members retiring alternatively. Provided that 
any director absenting himself without leave of 
the board from five consecutive meetings of the 
directors shall forfeit his office, and another 
director be elected in his place. Provided also 
that any director may vacate office by sending 
in bis resignation to the manager, and if any 
director shall resign or refuse to act in his office, 





that the action was in the nature of an action 
for conversion of property, and that the plaintiff 
was entitled to recover 400 shares in the com- 
pany, if the company could appropriate or pur- 
chase and register in the names of the plaintiffs 
the same, notwithstanding that since forfeiture 
they had immensely increased in value, but that, 
failing that, the measure of damages to which 
the plaintiff was entitled was the value of the 
shares at the time of forfeiture. Haddow v. 
Duke Со., 18 V.L.R., 155. Е.С., Higinbotham, 
C.J., Williams and Holroyd, JJ. (1891-2). V. 


217.—Miniug Companies Act 1871 (No. 409), 


г sec. 56—Forfeiture of shares—Non-payment of 
| call.]—Shares in a no-liability company become 


or have his estate sequestrated for the benefit of | absolutely forfeited on the expiration, without 
his creditors, or die, or be appointed to any | payment, of fourteen days from the day on which 
office or place of profit under the company, or be | a call is made payable, and the subsequent re- 
concerned or participate in the profits of any | demption of the shares under sec. 56 of the Min- 
contract with the company, then, and in every | ing Companies Act 1871 (No. 409) does not vest 
such case, any meeting of the directors at which : the shares ab initio so as to avoid the forfeiture, 
a quorum shall be present shall have power to ' but, merely creates a new right in the shares 
appoint any shareholder, not at such time а | from the time of redemption. Haddow v. Duke 
director, in the place and stead of such director | Co., 18 V. L.R., 155; 13 A.L.T., 4. F.C., Higin- 
so resigning, refusing, dying, or having his estate | botham, C.J., Wiliams and Holroyd, JJ. (affirm. 
sequestrated as aforesaid, until the next general | ing Webb, J.), (1891-2). V. 
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218.—Companies Act 1890 (No. 1074), sees. 241, 
242, 244, 247—Forfeited shares— Calls.]—Calls 
cannot be made on forfeited shares during the 
period of their forfeiture. Morley v. Gore, 19 
V.L.R., 199; 14 A.L.T., 117; 15 A.L.T., 27. 
F.C., Williams, Holroyd and Hodges, JJ. (affirm. 
ing a’ Beckett, J.), (1892-3). V. 


219.— Companies Act 1890 (No. 1074), secs. 241, 
242, 244, 247—Sale of forfeited shares— Liability 
of purchaser for past calls.]—Semble, per Hol. 
royd, J. :—Assuming that when a forfeited share 
is sold it ought not to be treated as paid up to 
the same amount as the non-forfeited shares on 
which the calls have been paid, then the person 
who buys such forfeited share may be liable for 
the whole amount of unpaid capital, but not to 
рау the past calls. Morley v. Gore, 19 V. I. R., 
199; 15 A.L.T., 27. F.C. (1893). V. 


220.—Companies Act 1890 (No. 1074), see. 244 
—Forfeited shares—Purehase by company —Dis- 
posal by company—Special meeting.]—Shares in 
а no-liability company, forfeited for non-payment 
of a call, and purchased at public auction by the 
directors on behalf of the company, under sec. 
244 of the Companies Act 1890 (No. 1074), can 
only be disposed of under that section in such 
а manner as the shareholders, at a general or 
extraordinary meeting called for the purpose, 
may have directed. Semble, therefore, that a 
resolution passed at a special meeting of the 
company, purporting to distribute them among 


the then shareholders, is bad. Sadlier v. Spread | 
Eagle Co., 19 V.L.R., 482. Holroyd, J. (1893). | 


V. 
221.—Companies Act 1890 (No. 1074), see. 243 
—Limitation of actions after advertisement of 
sale of shares.]—By sec. 243 of the Companies 


“ 
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222.— Companies Act 1890 (No. 1074), sec. 243 
—Forfeiture of shares—Limitation of action.]— 
Several persons acted as directors of à mining 
company, but were disqualified from holding the 
position. Acting as directors they purported to 
make a call on all the shares. A., who held a 
number of shares, did not pay the call, and the 
shares were sold as baving become forfeited. In 
an action brought by A. in respect of the shares, 
which was not begun until six months after the 
day appointed for the sale: Held, that the 
action was barred by sec. 243 of the Companies 
Act 1890 (No. 1074). Dalrymple v. Prince of 
Wales and Bonshaw United Co., 16 A.L.T., 168. 
F.C., Williams, Holroyd and Hood, JJ. (affirm- 
ing Madden, C.J.), (1895). V. 


223.—Companies Act 1890 (No. 1074), sec. 243 
—Forfeiture of shares—Time limited for bring- 
ing action—Ground of forfeiture.]—Sec. 243 of 
the Companies Act 1890 (No. 1074), applies to 
all actions in respect of shares alleged to have 
been forfeited, no matter upon what ground the 
alleged forfeiture is said to be invalid. Dal- 
rymple v Prince of Wales and Bonshaw United 
Co., 16 A.L.T., 168. F.C., Williams, Holroyd 
and Hood, JJ. (affirming Madden, C.J.), (1896). 

V. 


224.— Action for forfeiture of shares— Parties.] 
—A purchaser of shares in a no-liability com- 
pany from the registered owner is not entitled 
to bring an action to have an alleged forfeiture 
thereof declared void without making the regis- 
tered owner a purty. The Court, however, if 
such person has not been made a party, may 
allow an amendment to permit of his name being 
added, if he consent to besoadded. Dalrymple 
v. Prince of Wales and Bonshaw United G. M. 
Co., 20 V.L.R., 516. F.C., Holroyd, a’ Beckett 


Act 1890 (No. 1074), it is provided that noaction | and Hood, JJ. (1894). V. 


shall be brought in respect of any shares in a 
company registered under the Mining Companies 
Act 1871, against a company by a person inter- 


ested in such share, unless such action *‘ Ье | 


commenced within six months from the day 
appointed for the sale of such share." 





Held, . 


225.—Stock Exchange— Usages of—Duty of 
broker.]—See Раше v. Read (No. 2), 9 N.S.W. 
S.C.R. (L.), 103. Stephen, C.J., Hargrare und 
Faucett, JJ. (1870). N.S.W. 


226.—Shares—Mining company — Contract of 


that the six months commence.to run from the ' sale—Rescission—New trial.]—Shares in a min- 
the day first appointed for the sale of the shares ing company having been purchased for cash on 
after the forfeiture, although such sale may have | a Thursday, and not paid for on Saturday morn- 
been postponed from that day so first appointed ing following, application for the completion of 
to another day. Tipping v. Prince of Wales and _ the purchase having in the meantime been made, 
Bonshaw G.M. Co., 20 V.L.R.,218. Madden, the seller rescinded the contract and rejected 


C.J. (1894). V. subsequent offers of payment. Inan action by 


1 COMPANY (SHARES). 112 
the purchaser against the seller for damages for | Nevada shares known in the market. The 
breach of contract, the jury found for the defend- | defendant refused to accept the shares on the 
ant. Held, on motion for new trial, that the | ground that the shares were not as a matter of 
verdict ought not to be disturbed, as the jury ' fact paid upto £1, and no contract to treat them 
were justified in finding that a reasonable time ; as so paid up had been filed in accordance with 


had elapsed for the completion of the contract | sec. 57 of the Companies Act. Neither the plain- 


before its rescission. Muston v. Blake, 11 | 
N.S.W.S.C.R. (L.), 92. Stephen, C.J., Har- , 
grave and Faucett, JJ. (1872). N.S.W. | 


tiff nor the defendant knew of that fact on 7th 
September. The District Court judge, before 
whom the action was tried, received in evidence 


, & copy of Rule 22 of the Stock Exchahge, by 


227.—Shares—Sale of—Principal and agent— | 
“8014” note.]—B., through his brokers, sold , 
shares to G., G. being himself a broker and act- 
ing for a principal, though at the time of the. 
contract no principal was disclosed. In the, 
‘sold note" С. was named as purchaser. Held, 
that G., in his own name, could maintain an 
action against B. for the non-transfer of the 
shares. Garrett v. Bird, 11 N.S. W.S.C.R. (L.), 
97. Stephen, C.J., Hargrave and Cheeke, JJ. 
(1872). N.S.W. 


— — — — — 


228.—Shares—Breach of contract —Tender of 
serip—Pleading.]—Plaintiffs in their declaration 
for breach of agreement to re-purchase shares in 
a gold mining company, alleged (inter alia) a 
tender of the scrip. That allegation defendant, 


a bad plea, a tender of the scrip not being 
essential. Bird v. Fisenstaedter, 12 N.S.W. 
S.C.R. (L.), 249. Martin, C.J., Hargrave and 


Cheeke, JJ. (1874). N.S. W. 


229.—Principal and agent—Broker on Stock 
Exchange—Iustructions to buy named shares— 
Scrip purporting to be fully paid up—No con- 
tract registered under sec. 57 of Companies Act. ] 
—Plaintiff, a sharebroker and member of the 
Stock Exchange, brought this action against the 
defendant for refusing to accept 100 Nevada 


September, the defendant instructed the plaintiff 
to purchase for him 100 Nevada shares, to be 
delivered and paid for on 7th December. Plain- 
tiff purchased the shares, and sent to the 


l 
silver shares. The evidence was that on 7th 


and regulations of the Stock Exchange," for 100 , 
The | 


Nevada shares, ‘‘ £1 per share paid up." 
defendant indorsed the sale-note as accepted, 
und returned it to the plaintiff. On December 
7th, the plaintiff tendered to the defendant the 
scrip of 100 Nevada shares, issued under the seal 
of the company, as paid up to £1 per share. 
The evidence showed that these were the only 


by his second plea, traversed. Feld, on demurrer, 


which à member is disentitled to plead agency 
in an action brought by the seller for the price 
of shares sold. The only evidence of knowledge 
by the defendant of the rules of the Stock Ex- 
change was that he had previously bought stock. 
Verdict for plaintiff. On appeal, the questions 
for the opinion of the Supreme Court were :— 
(1.) Wasthe judge right in receiving in evidence 
the rules of the Stock Exchange ? (2.) Was he 
right in finding & verdict for the plaintiff ? Held, 
that the verdict was right. The scrip tendered 
was the only Nevada scrip known in the market, 


; and that was what the plaintiff was instructed 


to buy for the defendant. Held, further, that 
the copy of the rules of the Stock Exchange.was 
rightly received in evidence. The defendant, 
having authorised the plaintiff to buy on the 
Stock Exchange, is bound by such rules. Palmer 
v. Upward, 7 N.S. W.L.R. (L.), 296. Martin, 
C.J., Windeyer and Innes, JJ. (1886). N.S.W. 


230.—Vesting order—'** Stock "—** Shares,”]— 
Where an order vests (among other things) 
“stock іп a trustee, the word “ stock ” in- 
cludes ‘‘ shares " in a joint stock company. In 
this case the board of directors of the Nymagee 
Copper Company refused to allow a transfer to 
be made on the ground that the word “ stock ” 
did not include ‘‘shares.” Sparke v. Blanton, 
7N.S.W.L.R. (E.), 39. Manning, J. (1886). 

. N.S.W. 


231.—Shares—Creditors Remedies Act (3 Vic. 
No. 18), sec. 2—Stock or shares in public com- 
pany.]—See Blow v. Constable, 3 N. S. W. W.N., 
24. Windeyer, J. (1886). N.S.W. 


232.—Shares — Specific performance of con- 
tract for sale of—Contract of loan or sale—Shares 
not in possession of vendors—Shares obtainable 
in market.]—Defendants, N. & Son, stock and 
sharebrokers, wrote to plaintitf as follows :— 
** We will give you market price for 20 shares, 
cash at once, and sell the same number back to 
you for delivery and payment in three months 





pum 
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at £1 less. The effect of this would bethat you calls paid by him in respect of such shares 
would have the money to use or put to interest for although the transferee may have parted with 
three months, and at the expiry of that time the shares before such calls were payable, and 
would receive the same number of shares for £1 | the tranaferee has in turn the same right of 
per share less than we now pay you for them.” action against his transferee. Thompson v. 
Subsequently the plaintiff handed over the scrip ` Daunt, 10 N.S. W.L.R. (L.), 132. Windeyer, 
to the defendants, receiving their cheque for Stephen and Foster, JJ. (1889). N.S. W. 
£640. On the same day plaintiff received from 
defendants a contract note as follows :—‘‘Sold | 235.—Probate duty—Shares in mining com- 
to Mr. D. O'Connor, 20 shares Broken Hill pany— Mine situated in N.S.W.—Company regis- 
Proprietary Company Limited, cum all privi- tered in Victoria — Stamp Duties Acts (46 Vic. 
leges, each call to date paid up, at £31 each— No. 3), sec. 48—50 Vic. No. 10—The nature of 
£620, cum all privileges. Terms cash. Stamp | the property in shares.]—Probete duty is not 
duty.—J. В. Моктн & Son, Principals. E. & | payable in respect or shares in T mine, such 
O.E. Delivery and payment on 3rd September, | mine being situated in 08. W., but incorporated 
1886." On 3rd September defendants had not and registered in Victoria. | In ve Dalglish, 10 
in their possession the shares necessary to enable ' N.S.W.L.R. (L.), 256. Windeyer, Stephen and 
them to carry out the contract. Held by the C.J., | Foster, JJ. (1839). N.S. W. 
that the plaintiff was entitled to the relief sought, | 236.— Principa! and agent —Broker—Purchase 
i.e., specific performance of the contract, whether of shares — Misrepresentation — Ratification — 
the contract was one to replace the shares or of i Estoppel.}—A broker, employed by his principal 
sale. Held, also, that the contract was one, not ! to purchase certain shares іп а mining company, 
of sale, but to replace the shares. Held, by the informed him, contrary to the fact, that he had 
Full Court (reversing the decision of the C.J.), | purchased such shares in accordance with his 
that the plaintiff was not entitled to specific instructions. He did not buy til two days 
performance of the contract. Held, also, that | later, and he then purchased for forward de- 
it was unnecessary to determine whether the con- livery. Held, in an action by the broker to 
tract was one of sale or to replace the shares, the | recover commission, that the representation that 
real question for the decision of the Court being | he had bought put an end to his authority, and 
whether the defendants, not being in possession | that the principal was not bound by the subse- 
of the shares for the delivery of which they had | quent purchase. Samper v. Hade, 10 N.S.W. 
contracted, could be compelled to go into the | L.R. (L.), 270. Darley, C.J., Stephen and 
market and buy them for the plaintiff at any ` Foster, JJ. (1889). N.S.W. 
price the vendors might choose to ask. O'Connor | 

237. — Companies Act 1874 ($7 Vic. No. 19), 


v. North, 9 N.S. W.L.R. (E.), 88. Windeyer, | 
Stephen and Foster, JJ. (1887). малу, | 5208: 57, 212 — Reconstruction — Shares regis- 


tered—Contract.]—A company issued 50,000 £1 
233.—Company —Compaules Act, sec. 57-- Con- | shares, of which 20,000 were fully paid up, and 
tract to be filed —Need not be under seal of com- ' 30,000 paid up to 10s. per share. It was subse- 
pany.]—AÀ company was formed to purchase а! quently agreed to wind up the company, and 
mine, the purchase money for which was to be' reconstruct the same, and a liquidator was 
paid partly in fully paid-up shares of the com- appointed for the purpose of such winding up, 
pany. А copy of the agreement for sale to the | and authorised to consent to the registration of 
company was duly lodged under sec. 57 of the ' thenew company, and to enter into an agreement, 
Companies Act, but was not executed by the ' then approved, with the new company. A new 
company. Held, that the holders of fully paid- company, having the same name as the old com- 
up shares were not liable to contribute in the | pany, was formed and registered. It was agreed 
winding-up in respect of such shares. Іп re inter alia between the new company, the old 
Hidden Star G.M. Co., Pickering's Case, 10 · company, and the liquidator of the old company, 
N.S. W,L.R. (E.), 35. Owen, J. (1888). ‚ that the new company should purchase all the 
N.S.W. assets and liabilities of the old company, and 
234.—Shares—Sale of—Calls, liability of pur- that every member of the old company should 
chaser for.]—The registered holder of shares has , be entitled to receive a fully paid-up share for 
a right of action against his transferee to recover _ every share intended to have been fully paid up 
8 
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in the old company, and a contributing share | 
paid up to 10s. per share, plus the amount of 


calls made and paid for each contributing share , 


in the old company. It was also agreed that if 
the liquidator, in order to carry the sale into 
effect, should have to purchase the interest of . 
any member of the old company, the new com- 
pany should pay to the liquidator such sum as 
by arbitration between the old company and 
such member, or by agreement made with the 
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winding up. Held, that it was too late to re- 
pudiate the shares on the ground of fraud after 
the winding up, and that the contract to pay 
the instalments was not determined by the wind- 
ing up. Ailkiran Mines (Queensland) Ltd. v. 
Woods, 13 N. S. W. L. R. (L.), 301. Darley, C.J., 
Innes and Stephen, JJ. (1892). N.S.W. 


239. — Companies Act 1874 (37 Vic. No. 19), 
sec. 57—Registered contract—Issue of shares— 
Contract with trustee.]—A contract made with 


sanction of the new company between him and 
the liquidator should be determined, but that if 
it should be necessary for the liquidator to pur- 
chase the interests of more than one-third of the | 
old shareholders, the new company was to be at | 
liberty to cancel the agreement. This agreement ! . 
was partied out, and daly filed with the Registrar | 7. 2. — — — ie 
of Joint Stock Companies, and consequently A. | 347. Darley, C.J., Owenand Foster, JJ. (1893). 


applied for 200 fully paid-up shares, and 2,000 | c, зор infra, Smith (Official Liquidator of 
contributing shares paid up to 18s. per share in 


й ' Bonang Co. Ltd.) v. Brown, (1896) A.C., 614; 
the new company, being the number of shares (5 гурс 99; 75 L.T., 213; 45 W.R., 132. 
held by him, and the amounts up to which they Privy Council. N.S.W 


were credited, and paid respectively in the old 
company. А winding-uporder was subsequently 240.—Principal and agent—Sale of shares— 
made, and the official liquidator sought to place ; Stock broker.]— A stock broker buying shares 
А. on the list of contributories in respect of these | for a disclosed principal is not liable on the 
shares, with a liability to pay 20s. on each share, | contract. Lane v. Martyn, 15 N.S.W.L.R., 
after giving credit for calls made and paid. А. | 144 Darley, C.J., Windeyer and Innes, JJ. 
had paid calls amounting to 2s. per share on the | (1894). N.S. W. 
2,000 contributing shares. АП the debts andi 241.—Companies Act (37 Vic. No. 19), sec. 57 
liabilities of the old company had been paid in | —Shares issued as paid-up—No registered con- 
full. Held (affirming Manning, J.), that the , tract or payment in cash—Extent of lability of 
reconstruction of the old company was not & , Shareholder.]—A shareholder was the registered 
juggle or a fraud; that a valid contract had | holder of certain shares in a company issued as 
been registered within the meaning of sec. 57 of | fully paid up. No contract was registered under 
the Companies Act 1874, and that A. should not | sec. 57 of the Companies Act, or money paid for 
be placed on the list of contributories. In re | the shares. The company subsequently went 
New England G.M. Co. Lid., 13 N.S.W.L.R. into liquidation. Held, that his liability upon 
(Е.), 171. Darley, C.J., Innes and Stephen, JJ. | the shares was limited to a sum sufficient to pay 
(1892). N.S.W. (һе creditors of the company and the costs of 
238.—Actlon for instalments—Plea of fraud.— liquidation. Annandale Copper M. Co. v. 
Pleading—Liquidation.]—To a declaration for in. Marsden, 15 N.S. W.L.R. (E.), 158. Owen, J. 
stalmente due on certain shares in the plaintiff (1894). N.S.W. 
company against the defendant as the holder of 242. Contract — Evidence — Written contract 
the shares, a plea that the defendant wasinduced  —Parol evidence— Warranty—False representa- 
to become à shareholder by the fraud of the | tlon.]—The defendant, through his broker, sold 
plaintiffs is bad for not alleging that the defend- portion of his interest in à mining syndicate to 
ant repudiated the shares. The plaintiff com. ; the plaintiff, and the contract was embodied in 


a trustee for a proposed company, and registered, 
and subsequently acted upon by the company 
after its formation, is а sufficient compliance 
with sec. 57 of the Companies Act. Hartley's 
Case, 10 Ch. 157, followed. Decision of Man- 


pany being in liquidation, the liquidator, on 
behalf of the company, sued to recover instal- 
ments on certain shares. The instalments had 
accrued due before the winding up, and the 
defendant had not repudiated the shares before 


a sale note stating :—''I have this day sold to 


G. Campbell one four hundred and eightieth part 
of my interest inasyndicate, &c." The plaintiff 
brought an action for breach of the contract, 
alleging a warranty on the part of the defend. 
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ant that the one four hundred and eightieth of ` 
his interest was equivalent to 250 shares, and 

that the defendant had refused to transfer 250 
shares to him, and tendered evidence of a con- · 
versation between himself and the defendant's 

broker at or before the signing of the contract, returned and informed A. of the sale. A. ex- 
in which the broker represented to him that one ' pressed himself satisfied, and told him to go to 
four hundred and eightieth of the defendant's C. and obtain the scrip. B. went accordingly, 
interest amounted to 250 shares. Held, that in but not being able to obtain it, waited upon the 
the absence of any suggestion of fraud the evi- plaintiff with the defendant and C., and intro- 
dence was inadmissible. Campbell v. Macpher- duced the defendant оя his principal, and C. as 
son, 16 N.S. W.L.R. (L.), 212. Darley, C.J., аз the defendant's seller. Defendant said the 


Windeyer and Cohen, JJ. (1895). N.S. W. | matter had been humbugged, but he still hoped 
243, — Calls — Shares — Forfeiture.] — The | to get the shares. The defendant failing, how- 


: — ever, for several days to complete, the plaintiff 
articles of association of & company provided , ; А 
І v аида | bought the shares at a higher price, and sued for 
that if calls were not paid within a certain time 
: : : ‚ the difference. The Court held that there was 
after notice, the shares in respect of which such | id f aat AMA US 
call was made should be absolutely forfeited. | ^" — — i jn ee s 2. p 
Held, that the shares were not ipso facto forfeited, , y the. defendant to. the piant. i 


another broker, at a certain price, net, to him- 
self. B. replied that he would let him know 
directly, and immediately went to plaintiff, and, 
as agent for A., verbally sold him the shares at 
A.’s price, with his own commission added. He 


but the forfeiture was at the discretion of the i 


directors. Potosi M. Co. Ltd. v. O'Halloran, 4 
S.A.L. R., 87. Hanson, C.J., Gwynne and Wear- 
sng, JJ. Common Law (1870). S.A. 


244. — Transfer of shares — Mandamus.] — 


ham v. Wright, 7 S. A.L.R., 48. Hanson, C.J., 

Gwynne and Wearing, JJ. Common Law (1873). 
S.A. 

247.—Forfelture of sharcs— Articles of Associa- 


| tion.]—By resolution passed at a general meeting 


of shareholders, the directors of a company were 


Where directors of a mining company refused to | instructed to forfeit all shares tendered to them 


register a transfer of shares, the Court held on 
demurrer in an action for mandamus for so 
refusing, that mandamus was applicable and 
would lie to compel a public company to register 
as transferee of shares. Fawcett v. Inglewood 
Mining Venture Ltd., 6 S. A.L.R.,15. Hunson, 
C.J., Gwynne and Wearing, JJ. Common Law 
(1872). S.A. 


245.—Transfer of sheres—Mandamus— Direc- 
tion to Jury —Damages.]—In the trial of above 
action, Hanson, C.J., directed the jury thus :— 
“ I always took the law to be that if a person 
goes into a company he can escape his liability 
by getting rid of his shares ; and I shall direct 
the jury that the plaintiff had a right to have 
the transfer registered. The jury will find that 
he was an indigent and impoverished person, and 
I shall direct them to find for him with 18. 
damages, reserving leave to defendants to move 


for forfeiture on which all calls had been paid 
up to date. Pursuant to these instructions, the 
directors accepted forfeiture of a number of 
shares. Ор the winding up of the company by 
the Court it was held that the above resolution 
was ultra vires, and that the directors could not, 
without the consent of every member of the 
company, exercise a power of forfeiting shares 
where no ground of forfeiture existed, and that 


the names of the holders of shares removed from : 


the register, pursuant to such resolution, must 
be included in the list of contributories as exist- 
ing members of the company. In re Mattawar- 
rangala Copper M. Со. Lid., SS. A.L.R., 137. 
Gwynne, J. (1874). S.A. 


248. —Forfeiture—Shares—Power of directors 
—Ultra vires.]—'' It appears to me that the 
meaning of a forfeiture of shares was something 
done in invito ; but the matter as presented to 


to set aside the verdict.” Fawcett v. Inglewood | the Court assumed more the appearance of a 
Mining Venture Lid., 6S. A.L. R., 15 (1872). Per | contract, so that while pretending to do one 
Hanson, C.J., at p. 15 (note), (1871). В.А. | thing, the directors had actually done something 
246.—Contract — Sale of shares — Broker.] — | of quite a different character." In re Mattawar- 
The defendant being a broker, told B., another | rangala Copper M. Со. Ltd., 8 S. A.L. R., 137. 
broker, that he could let him have some mining | Per Groynne, J., at p. 139 (1874). S.A. 


shares which he (А.) had purchased from C., | 249.—Principal and agent—Money paid—Re- 
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, quest —Unregistered transfer—Calls.]— Plaintiff, | Court under the Companies Act 1863 (27 Vic. 
as defendant’s agent and his attorney appointed , No. 4). The District Court has no jurisdiction 
under seal, purchased certain shares іп а mining | given to it by the Goldfields Act 1874 (33 Vic. 
company, and obtained a transfer to himself of | No. 11), or otherwise, to entertain such an 
the shares, executing a transfer from himself to | action. South New Zealand G. M. Co. v. Bullen, 
the defendant—which transfer was also exe- | 1 Q.L.J., 50. F.C., Lilley, C.J., Harding and 
cuted by the defendant— plaintiff continued the | Pring, JJ. (1881). Q. 
registered owner of the shares, the transfer to 
the defendant not being registered. The plain- 352a.—Calls—Forfeiture of shares—Companies 
tif rendered to the defendant half-yearly ac- Act 1863 (27 Vic. No. 4), хес. 25, Table A.]—The 
counts, charging him with calla paid on the articles of association of a company contained a 
shares. Subsequently the defendant withdrew | Clause that if any member failed to pay a call 
his power of attorney and papers from the plain- within seven days, he should by mere default 
tiff. Some fifteen months later а call of £1 per | *lone, and without any proceeding on the part 
share became payablo in respect of the above of the company, cease to be a shareholder. A 

| 


shares, which the plaintiff was compelled to pay. shareholder having made such default was sued 
On action to recover the amount of such call, it | for calls due. Held, that the shares could be 


was held that the amount could not be recovered forfeited only at the option of the directors, and - 
us money paid, the plaintiff having taken the no such option having been exercised, the share- 
shares in his own name without the defendant's ' holder remained liable. Great Monkland Tribute 
authority, and there being no implied request on ' Co. Ltd. v. Trueman, 6 Q.L.J., 112. Griffith, 
which to found the action. Wadham v. Giles, C.J. (1894). Q. 

13 S.A.L.R., 65. Way, C.J., Gwynne and:  252b.— Shares— Forfeiture —Damages.]— Ап 
Boucaut, JJ. Common Law (1879). S.A. | action for damages will lie by a shareholder 


250.—Shares—Mining company — Sale — Ten- | 8£8inst a company for wrongful forfeiture of 
der of paid up contributing shares in lieu of pro- | Shares, although no equitable relief is claimed. 
moters’ shares.] — A tender of contributing Cashman v. 7 North Golden Gate G. M. Co. Lid., 
shares even if fully paid up is not a fulfilment of ; 7 Q. L.J., 99. Chubb, J. (1896). Q. 


a contract to sell proinoters' shares. A purchaser 253.— Transfer of shares іп company —Blank 
of shares іп а mining company has a right to | in document — Forgery.]— Ап indictment for 
refuse shares tendered if they are not of the forging and uttering a transfer of shares in a 
exact description he contracts to purchase. ' joint stock mining company is not supported by 
Cornish v. Edwards, 22 S.A.L. R., 100. Bundey, | production of a blank transfer in the form given 
J. (1888). З.А. | by the Joint Stock Companies Act 1860 (N.Z.), 
.  9851.—Shares—Unregistered transfer in blank | (24 Vic. No. 13), but not containing the name of 
—Calls—Liability of transferee to indemnify | the transferee, although in practice such docu- 
transferror against calls.] — А transferror of | ments had been usually taken and acted upon as 
shares in а limited mining company is entitled to | transfers. Reg. v. Smale, 2 N.Z.C.A., 22. 
be indemnified by a transferee against all calls | Arney, C.J., Johnston, Gresson, Richmond and 
made subsequent to the transfer, and while the ' Chapman, JJ. (1872). N.Z. 
transferror's name appears in the share register, 
notwithstanding that the transfer is in blank, , 
and the transferee has parted with the shares. 
Alexander v. Caro, 22 S.A.L.R., 184. F.C., 
Boucaut and Bundey, JJ. (1888). S.A. 


а ee — 


254.—Transfer of shares—Forgery —Registra- 
tion-—Estoppel.]—The plaintiff having bought 
and paid for fifty shares in the defendant com- 
pany, received a transfer therefor purporting to 
be executed by the owner of the shares. This 

252.—Mining company —Action for forfeiture | transfer was forwarded to the company’s office 
of shares—Jurisdiction—District Court (Queens- , and was registered by them, the name of the 
land)—Companies Act 1863 (27 Vic. No. 4)— Gold- | seller removed from the register of shareholders 
fields Act 1874 (38 Vic. No. 11), вес. 82.]—The and the plaintiff's name substituted. Afterwards 
complainant in an action testing the legality of it was discovered that the transfer wasa forgery, 
the forfeiture of shares ina gold mining company and the company removed plaintiff's name from 
should take his proceedings in the Supreme the register, refusod to receive a cheque for. 








е 
, 
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warded by him for а call, and refused to restore > 257. — Transfer of shares — Notice of prior 
his name to the register. Held, that the com- | equitable assignment.]— There is nothing in the 
pany having registered the plaintiff, and he | N.Z. Mining Companies Act 1872 (36 Vic. No. 
having acted on the registration by forwarding ' 33), which givesa transferee of shares an absolute 
his cheque, the company was estopped from , registered title, unaffected by notice of trusts or 
denying that he was a shareholder, and was not ' equitable encumbrances. Malcolm and Michie v. 
justified in removing his name from the register , United Copper M. Co., N.Z.L.R. 4 S.C., 16. 
and refusing toreplaceit. Wattv. Central Italy | Richmond, J. (1885). N.Z. 


| 
С.М. Co., 2 N.Z.J.R., 16. N.Z. 958, — Shares — Transfer of by sheriff after 


255. — Forfeiture of shares — Necessity for seizure and sale—Registration.]—The sheriff has 
declaration of forfeiture—Estoppel—Wrongful ' * right to seize and sell shares, the property of 
removal from register—Measure of damages.]— | а judgment debtor, and for this purpose can 
Plaintiff was a director of a mining company compel iue registration of his transfers without 
when a call was made and notice of it given, and | production of the share certificates. Afalcolm 
afterwards when notice was given to certain | and Michie v. United Copper M. Co., N.Z.L.R. 
shareholders, including himself, that unless the | 4 8.0., 16. Richmond, J. (1885). N.Z. 


call was paid by a certain date their shares: $59... Transfer of shares — Notice of prior 
would be forfeited. He did not pay the call, | equitable assignment—Rectification of register.] 
and a few days after the date fixed by the last | — An equitable encumbrance on shares may be 
notice he resigned his position as director. Sub- ' enforced against a registered transferee of them 
sequently the directors passed a resolution that | with notice of the encumbrance by an application 
the plaintiff's shares, being forfeited, should be | to rectify the register. Malcolm and Michie v. 
sold, and they afterwards removed his name United Copper M. Co., N.Z.L.R. 4 S.C., 16 
from the register. At this time the shares were | (1885). N.Z. 
unsaleable, but four morths afterwards they | 

became of considerable value, when plaintiff ION cO ETSI IEE UE CSMAIUS Ат лепа ате 
claimed them, and tendered all calls. The eager inde ge of prior 
directors then passed a resolution declaring the ——— ы лал Rial i pur MEE 
calls forfeited. Plaintiff brought an action for | Without. noties] a Е 5. 
wrongful removal of his name from th ister. ^ ree re eee 
H iul (1.) That no declaration 222. over his shares with ап irrevocable power of 
having been made, the directors had no right | attorney to sell, and notice of this assignment 

, А \ . . 
to remove the name of the plaintiff from the | n — o Е ue — — 
register. (2.) That, while the conduct of the аналығы Od ЭРЕН ЧЕРВ АОИ — idi 
plaintiff might have formed a good equitable | — 2222 2. 52 
plea if he had sought equitable relief, it did not | cr — gau d i el 
wur lane Lair Нн and the purchasers placed on the books of the 
uting the right of the defendants to remove 

d dh e f н the register ; and (3.) That the | COMPANY as the registered shareholders. At the 
measure of damages, by analogy to of sale à formal notice of the assignment to the 


trover, must be taken to be the value of the bank waa read aloud in the presence of the pur- 
chasers of tho shares. One of the purchasers at 





shares at the time of their conversion, 4.6., at ы 
the date of the removal of plaintiff's name from HOME subsequently p aig phares 9019 
the register. Judgment for 18, and costs. Green- S., who had no notice of the bank's claim : Held, 


wood v. Crown Prince G.M. Co.. 1 N.ZJ.R, | that the sale by the sheriff passed to the pur- 
(N.S.) S.C., 41 N.z, | chasers the shareholder's interest and the legal 


‘estate іп the shares, but subject to the bank’s 

256. — Shares — Equitable assignment.] — A | equitable assignment, and that S. being a bond 
shareholder who equitably assigns his shares is, | fide purchaser without notice, was protected by 
so far as regards the legal title to the shares, а | the legal estate passing to him by the sheriff's 
trustee for his assignee. Malcolm and Michie v. | transfer, and by registration ; and semble, that 
United Copper M. Co., N.Z.L.R. 4 S.C., 16. | the company was bound by the notice of the 
Richmond, J. (1885). N.Z. bank's assignment, and should not have regis- 


123 COMPANY (TRIBUTE). 124 


tered the sheriff's transfers. Malcolm and Michie for the full amount of the call. Sec. 55 imposes 
v. United Copper M. Со., N Z.L.R. 4 S.C., 16. a liability upon the forfeitor in addition to the 
Richmond, J. (1885). N.Z. liability imposed by sec. 54. The difference 
261.—Shares—Transfer of iu blank—Stamps between the Victorian and New Zealand Acta on 
Act 1882 (N.Z.), (46 Vie. No, 16), sec, 132.]— (ће subject discussed in the judgment, Liquid- 
Where a transfer of shares in a mining company 4/97 Ф Victoria Q.M. Co. v. Kerr, 11 N.Z.L.R., 
is signed by the seller before the purchaser's , 20: Williams, J. (1891). N.Z. 
name is inserted therein, and the agent of {ће 265.—Forfeiture of shares under earlier or 
seller some time afterwards fills in the name of later call —Rectification of register.]—An appli- 
the purchaser, the transfer is void under sec. 132 | cation to place the name of a contributory on 
of the Stamps Act 1882. North v. Grose, 6 | the list of contributories in respect of a call made 
N.Z.L.R., 709. Williams, J. (1888). N.Z. аб ап earlier date than the call in respect of 
262. — Application for shares — Allotment — | which the name appears on the list is, in effect, 
Company not constituted — Registration — Re- , ^n application to rectify the register, and the 
moval from register.] — Where application is . Court in dealing with such application will go 
made to ‘‘ directors " of a proposed company for ' into the facts of the case, and treat the register 
shares in the company to be accepted subject to | as if it contained the entries which, upon the 
the rules thereof, and at the date of the alloca- ` facts, ought to have been made therein from 
tion of shares the company is not constituted, , timetotime. Inre Nenthorn Consolidated Q. M. 
and has neither directors nor rules, and the | Co., McRae’s Case, 11 N.Z.L.R., 408. Williams, 
applicant after formation of the company does , 7. (1892). N.Z. 


nothing to commit him to the acceptance of Ше 966 Forfeited shares —Redemption—Altera- 
shares standing in bis name, he is entitled to | tion of герівбег.] — Where a forfeiting share- 
have his name removed from the register of holder gives & promissory note, and the conduct 
shareholders. Ги re Wareatea G.M. Co. Ltd., | of giver and taker shows that it was given and 
ex parte Nahr, 7 N.Z.L.R., 89. Williams, J. ' taken for the purpose of redeeming forfeited 
(1888). N.Z. shares, and, in consequence, the name of the 
263.—Repudiation of shares—Misrepresenta- | forfeitor remains on the register till the company 
tlon—Laches.]—AÀ person who has a right, on | goes into liquidation, he is not entitled to have 
the ground of misrepresentation, to have his the register altered, or to say that his liability 
name removed from the register of shareholders | is other than the register discloses. Іп re 
of a gold mining company, loses that right if he | Victoria Q. M. Co., Edmond's Case, 11 N.Z.L.R., 
delays for upwards of three months after such 416. Wiliams, J. (1892). N.Z. 
misrepresentation becomes known to him to 967.—8hares—Decree to transfer—Non-com- 
apply to the Court for the purpose of having his pliance—Attachment.]—Sce ATTACHMENT. 
name removed. Threats of legal proceedings in 
the meantime, and strenuous efforts to induce 
the company to remove the name from their 
register, will not suffice to keep the right alive. 269, — Vesting order — “Stock” including 
In re Nenthorn Consolidated G.M. Co. Lid., . *shares.”]—See PRACTICE (VESTING ORDER). 
Clement’s Case, 9 N.Z.L.R., 233. Williams, J. | 
(1890). N.Z. 


264.—Mining Companies Act 1886 (N.Z.), (50 Vic. 
No. 19), secs. 54, 55—Action for calls on forfeited, 271-- Mining company—Action for forfeiture 
shares—Shares unsaleable.J—Where a call has | of shares—Jurisdiction of Queensland District 
Court.J]—See PRACTICE, 229. 


268.—Shares—Sale of—Principal and agent— 
| Furfeiture—Parties.]— See Company, 200. 


270.—Shares—Non-delivery of—Broker's duty 
' to client—Discovery.]—See PRACTICE, 477. 





been made in respect of shares in a company 
incorporated under the Mining Companies Act|  272.—Transfer of shares in company—Blank 
1836 (50 Vic. No. 19), and these shares have | in document—Forgery.]—See CRIMINAL Law. 
been forfeited for non-payment, and afterwards 

when put up to 22 — found to be — ыы ыы 
able, and the company goes into liquidation, the | See TRIBUTE. 
liquidator may, at any time, sue the forfeitor 273.—Mining Companies Act 1871 (No. 409), 
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sec. 131 —Letting of mine on tribate.]—Sec. 131; 277.—Mortgage—Antecedent debt.]—A com- 
of the Mining Companies Act 1871 (No. 409), ' pany constituted under the Act No. 228 pos- 
prohibiting the ‘letting " of a mine on tribute ' sesses the powers given by the Act, and none 
without the sanction of the shareholders, does other. A company so constituted has no power 
not apply to a tribute agreement which does to mortgage its plant and machinery for an ante- 
not amount to a demise of the land. Chun Goon | cedent debt. Al Kean v. Cleft in the Rock Q.M. 
v. Reform G.M. Co., 8 V.L.R. (E.), 128; 3, Co. Regd., 5 W.W. & АВ. (L.), 42. Banco 
A.L.T., 197. F.C., Stawell, C.J., Molemoorth | (1868). V. 


and Williams, JJ. (1881-2). "s 218.— Act No. 228, sec. 39—Rules — Deed — 


274.—Mining Companies Limited Liability Act | Estoppel —Walver—Aequiescence—Calis.] — The 
1864 (No. 228) —Mining Companies Act 1871 (No. Act No. 228, sec. 39, provides that rules of a 
409), sec. 124 —Mining Amendment Act 1872 (No. company, registered under its provisions, and 
446), sec. 7 — Letting mine on tribute.] — All ! made after incorporation, shall be made only at 
companies registered under the Mining Com- an extraordinary meeting of the company. А 
panies Limited Liability Act 1864 (No. 228), and | company registered under the Act made rules at 
not registered as ‘‘ no-liability " companies under | an ordinary meeting in the form of а deed of 
the Mining Companies Act 1871 (No. 409), are partnership, executed by some but not all the 
by virtue of sec. 124 of that Act brought under | shareholders. A shareholder who executed this 
Part I. of that Act ; and therefore sec. 7 of the | deed was sued for calls made in accordance with 
Mining Amendment Act 1872 (No. 446), prohibit. | it. It was contended, on behalf of the defend- 
ing the making of tribute agreements except | ant, that the rules were invalid, inasmuch as 
with the consent of the shareholders, applies to | they had not been passed at an extraordinary 
such companies. Reg. v. McDougall, 3 V.R. , meeting. Held, that the rules were for this 
(L.), 66; and Tommy Dodd Co. v. Patrick, 5 , reason in direct violation of the Act; that the 
A.J.R., 14, over-ruled. Chun Goon v. Reform | defendant was not estopped by his execution of 
G.M. Co., 8 V.L.R. (E.), 128; 3 A.L.T., 137. | the instrument from taking this objection; and 
F.C., Stawell, О.Ј., Molesworth and Williams, | that his execution of it was not a waiver of for- 
JJ. (reversing Higinbotham, J.), (1881-2). | malities imposed by the Act. Quere, whether 


| if all the shareholders had executed the deed, 
275.—Authority of manager to make tribute | the result would have been different. (Semble, 
agreement.]—The manager of а mining company , that it would not ; Hassal v. Creswick Grand 
incorporated under the Mining Companies Lim- | Trunk Co., A.R., 20th May, 1868). Ballarat 
ited Liability Act 1864 (No. 228), has no inherent , and Chiltern G.M. Co. v. Roberts, 1 A.J.R., 142. 
authority to bind the company by an agreement . Banco (1870). V. 
for letting a portion of its land on tribute. Chun E ло T 25—Mort б 
Goon v. Reform G.M. Co., 8 V.L.R. (E.), 126 ;' | Sie Act No. a -. 
3 A.L.T., 187. F.C., Stawell, C.J., Molesworth | nant to pay a past debt.]—A company regis- 
— г tered under the Act, No. 228, cannot give a valid 
and Wiliams, JJ. (1882). V. | j 
mortgage of its plant and tools of trade to secure 
a past debt, and a covenant in such a mortgage 


"i . . .,to pay the debt is equally invalid and cannot be 
expressly prohibits a company from entering into syed upon. Quere, as to the effect of a covenant 


а tribute agreement, unless with the sanction of , to pay the debt, if contained in a separate deed 
а general meeting of the shareholders, a person from the mortgage. Commercial Bank v. Grassy 
entering into such an agreement with the man- : Gully Со., 9 A.J.R., 18. Вапсо (1871). V. 
ager or directors is bound to inquire whether 
such sanction has been duly given. Chun Сооп |  *80.—Mortgagor— Antecedent debt—Act No. 
v. Reform G.M. Co., 8 V.L.R. (E), 128; 3 | 228.]—4A company registered under the Act No. 
A.L.T., 137. F.C., Stawell, C.J., Molesworth | 228, may give a valid mortgage over their plant 
and Williams, JJ. (1889). y,  ,tosecure the repayment of a sum of money, рог. 
, tion of which had been advanced subsequently. 
XXIL—UrrRA Vines. Semble, that such a mortgage is not a mortgage 
See Company (DIRECTORS, MEMORANDUM oF for an antecedent debt within the meaning of 
ASSOCIATION, OBJECTS). the judgment in M' Kean v. Cleft in the Rock Я. M. 


276. — Tribute agreement with company — 
Sanetion of shareholders.] — Where a Statute 
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Со. Regd., 5 W.W. & АВ. (LJ), 42, supra. 
Commercial Bank v. McDonald, 2 A.J.R., 120. 


Banco (1871). V. 


have cognisance of all matters in any way affect- 
ing the trade or interest of the association ; that 
the board should from time to time fix the price 


' of coul; that the members of the association 
281.—Contract in writing—4Acquiescence.]— 


could sell their coal without restriction as to 
W. and two other persons — trustees for the | quantity, but if the sales of any member should 
Band of Hope Company Registered, of а lease | ox ceed the estimated amount, then such member 
from the Crown for fifteen years of some land at 


das | was to pay so much per ton to the association. 
Sandhurst. T. asked W. for permission to build | Held: that it жазаға ‘vires of the delendant 
a house on a portion of the land. W. said he 


mL. : company to become a party to this agreement, 
had no objection. T. had " conversation with ' ва by the agreement the company gave up the 
some of the directors about it, and as no objec- | entire control and management of its business to 
tion was made, he built a house on the land. 


this association, and there was nothing in the 
Afterwards he was asked to sign an agreement 


‘articles of association of the company which 
with the directors respecting the house, but no justified such a course. Brown v. Wickham Coal 


arrangement was arrived аб. Ultimately the , Со., 15 N.S. W.L.R. (L.), 306. Darley, C.J., 
trustees brought a suit in the Court of Mines | у, and Stephen, JJ. (1894). N.S.W. 
against T. for trespass. On case stated for the | 
opinion of the Chief Judge: Held, that the 
company was not bound, as there was no docu- 
ment under seal, or writing of any sort, that | 

there was no bargain which could be specifically | public policy as being in restraint of trade, and 
enforced, and that the defendant T. had no therefore void. Brown v. Wickham Coal Co., 


defence to the suit either in law or equity. | 15 N.S. W.L.R. (L.), 306, at p. 311. Darley, 


White v. Tippett, З A.J.R., 107. Molesworth, | C.J., Innes and Stephen, JJ. (1894). N.S.W. 
J. (1872). V. 


284.—Directors handing over the control of 
| company's business — Restraint of trade.] — 
Quere, whether such a deed is not opposed to 





| 285.—Mining Companies Act 1886 (N.Z.), (50 


282.—Companies Aet 1890 (No. 1074), secs, | Vic. No. 19)—Borrowing powers of company.]— 


234, 235—Bill of sale by mining company to Per Williams, J. :—A mining company has not, 
secure past debt—Power of company to give.]— under the Mining Companies Act 1886 (50 Vic. 
The absence of a resolution passed at an extra- No. 19), any power to borrow except in the 
ordinary meeting of the company, in terms of | manner provided by sec. 66 of that Act. Bank 
sec, 234 of the Companies Act 1890 (No. 1074), i of New Zealand v. Rose, 10 N.Z. L. R., 484 (1891 ). 
does not affect the validity of a bill of sale given N.Z. 
by a mining company to secure a past debt, | ?86.—Mining Companies Act 1886 (N.Z.), (50 
Price v. Old Q.G.M. Co., 2 A.L.R., 13. Hol- | Vie. No. 19), sec. 66—Purchase of battery by 
royd, J. (1896). V. three companies — Joint use — Management of 
joint committee — Validity of arrangement — 


283.— Agreement ultra vires—Directors hand- 
ing over the control of company’s business.]— 


Advances by bank—Subrogation—Creditors of 
joint committee— Joint and several liability of 


Corporations cannot give up to others their | companies,]—The М. company, the V. company 


special powers or the control of their under- 
takings unless authorised to do so by their con- 
stituting instrument or by statute. The defend- 


and the B. company (three mining companies 
registered under the Mining Companies Act 1886 
[50 Vic. No. 19], which had each adopted the 


ants, a coal company, entered into an agreement | rules given in the schedule to that Act) entered 
with a number of other coal companies with a | into an agreement by deed for the purchase and 
view to forming an association for the purpose | erection, upon ground belonging to one of them, 
of taking joint action against the trades unions | of à quartz-crushing battery for the use of the 
of their employés, and also of preventing capric- ! three companies jointly. The agreement pro- 
ious fluctuations in the price of coal. Under the | vided that the battery should be the property 
agreement each company nominated a repre- , of the three companies in equal shares ; that all 
sentative, and the representatives so nominated | ex penses of the purchase, transit, erection, work- 
formed the board of the association. It wan. ing and managing of the battery should be borne 
provided in the agreement that the board should | by the companies in equal shares; that, subject 
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to the provisions of the agreement, the sole : Held, that the resolution was carried contrary 
management and exclusive control of the battery · to the wishes of the majority if the proxies had 
should be vested in a committee of six persons | been allowed, as they ought to have been, and 
to be made up by the directors of each company | that it was not binding on the plaintiffs and the 
annually electing two of their number to Бе ! other dissentients. Injunction granted to re- 
members of it ; that the battery should be used | strain from selling under the resolution. Hick 
exclusively for crushing for the companies them- : v. Havilah Co., 4 W.W. & АВ. (E.), 87. Moles 
selves unless the directors of each company | worth, J. (1867). V. 
should otherwise resolve; that each company 

should pay the committee for its own crushing 288.—Proxies—Rules—Act No. 228, sec. $9— 
and wear and tear; that all moneys to be re- | Directors—Calls.]—Proxies cannot be used at 
ceived by the committee should be paid into an | meetings of companies unless they are allowed 
account to be operated upon by the chairman : by the rules or Act under which the company is 
and secretary of the committee on a resolution | constituted. Held, that rules made under Act 
of the committee; and that the agreement should | No. 228, sec. 39, by a majority in number and 
remain in force for fifteen years. The committee | value when proxies were used to make up the 
appointed under this agreement, and à manager | number, and calls, made by directors appointed 
appointed by the committee under its provisions, | under such rules, were invalid. Highett v. Sun 
incurred liabilities for the erection and working | О.М. Co., 4 A.J.R., 119. Banco (1873). V. 
of the battery. То enable it to meet these | 

liabilities each company paid moneys from time 
to time to the credit of the bank account of the 
committee, and the committee discharged the 289.—Contribution —Limitation of action.]— 
liabilities out of the moneys so paid. The | H. was sued by the liquidator appointed to wind 
moneys paid by the companies to the committee | up a mining company, formed under 18 Vic. No. 
were paid by cheques upon the accounts of the | 49, for calls. He was sued also for the same 
companies with the appellant bank, which were | amount as contribution or unpaid capital. Held 
in each case overdrawn, without the necessary | (Molesworth, J., dissenting), that as the manager 
authority to borrow under sec. 66 of the Mining | could have sued for the calls, and the time for 
Companies Act 1886, having been obtained: | bringing a complaint to recover them before the 
Held, that the agreement between the com- | magistrate under 11 and 12 Vic. c. 43, sec. 11, 


XXIV.— WINDING UP. 





panies was inira vires, that the liabilities in- 
curred by the committee were joint and several 
liabilities of the companies, and that the bank 


was entitled to subrogate to the claims of those | 


who had been paid by the committee, and prove 
for such claims against the companies, jointly 
and severally, on their liquidation. Bank of 


had elapsed, the liquidator was barred. The 

time which had begun to run for the amount as 

calls, could not be said not to have run for the 

same amount as unpaid capital Melville v. 
Higgins, Y W. & W. (L.), 306. Banco (1862). 
V. 

290.— Validity of order—Official liquidator.]— 


New Zealand v. Rose, 10 N.Z.L.R., 484. C.A., | Before an order for winding-up under 18 Vic. No. 


Prendergast, C.J., Denniston and Connolly, JJ. 
(reversing Williams, J.), (1891). N.Z. 


XXIII. —Vorrs. 


287. — Proxies.]— Bill against defendants to | to sue under it. 


prevent them, the company, directors, trustees, 
and legal manager from disposing of the property 
of the company. The rules provided for the use 





20, gec. 14, could be obtained, process and not & 


judgment or verdict should be served on the judg- 


ment debtor by the judgment creditor, or his law- 
fully authorised agent. Wherea copy of the judg- 
ment only had been served, the winding-up order 
was invalid, and the official agent had no power 
Wilson v. Broadfoot, 2 W. & W. 
(L.) 96. Banco (1863). V. 


291.—Official liquidator—Right to sue for un- 


of proxies. At the meeting at which the resolu- | paid cupital.]—The right of an official liquidator 


tion for the sale of the company's property was 
adopted, proxies were tendered against the reso- 
lution and refused, and the resolution carried. 





to sue for unpaid capital under 18 Vic. No. 42, 
arose on his appointment. 
subject to the limitation as to time contained in 


The right to sue was 


9 
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11 and 12 Vic., c. 43, sec. 11. Broadfoot v. | the Act to make it. In a proceeding to recover 
O'Farrell, 2 W. & W. (L.), 102. Banco (1863). | contribution of ** additional capital," it is neces- 
vV. sary to prove that a majority in number and 
292.—Discretion in granting order.]—It is dis- | value sanctioned the increase, as required by the 
cretionary with the Court whether it will grant | Act. Campbell v. Carver, 4 W.W. & a’B. (L.), 
an order for winding up under the provisions | 48. Banco (1867). V. 
of the Companies Statute 1864. On the hearing І 
of а petition for winding up а company under 
that Act, a person, neither a creditor or a share- 
holder of the company, is not entitled to be 
heard. In re St. Kilda and Brighton Railway 
Co., 1 W.W. & A'B. (E.), 157. Molesworth, J. 
(1864). V. 
| 
| 


293.—Contribution—Unallotted вһагев.|-Н. 
was a member of a mining company, registered. 
New shares were issued, of which thirty-five 
were unallotted ; of these H. agreed to take two, 
but no scrip was ever issued to him for them, 
nor were they registered in his name. They 
were held in trust by S. for the company. 
Held, that as S. was the legal owner of the 
shares, and H. only the cestui que trust, the 
official agent could not recover contribution from 
H. on those shares. Carver v. Harris, A.R., 
24th June, 1865. V. 


298.—Hearing—Order ex parte—Jurisdiction 
—Official agent.)— Held, that the words ** upon 
the hearing of any petition," in 27 Vic. No. 228, 
sec. 30, meant a hearing on notice to the com- 
pany which was sought to be wound up; that a 
winding-up order made on the ex parte applica- 
tion of a creditor was bad, and that the winding- 
up order must show, on the face of it, everything 
necessary to give the judge jurisdiction to make 
it. Dobson v. Turner (unreported), 27th June, 
1867. V. 


299.—0fficial agent.]—Under the Act No. 228, 
the official agent had no power to sue for contri- 
bution in his own name. Clarke v. T'urner (un- 
reported), 2nd July, 1867. See Act No. 324, 
secs. 3, 5, 6. V. 


$00.— Invalid order.] —The Mining Companies 

· Limited Liability Amendment Act (No. 324), has 
294.—Jurisdiction of Justices.]— The jurisdic- | no retrospective effect to make valid, invalid 
tion of justices under the Act No. 228, sec. 37, | orders made before the passing of the Act. Re 


is not repealed by tho Justices of the Peace | Perseverance Quartz Co. Regd., A.R., 13th Sept., 
Statute (No. 267). Eaglestone v. Carver, A.R., | 1867. V. 


12th Dec., 1865. V. 
301.—Winding up—Unauthorised disposal of 


295.—Conditional order, bad.]—A conditional | property.]— Where a company is registered 
winding-up order was held to be bad, under 27 | under the Act No. 228 its rules are valid so far 
Vic. No. 228, seca. 30 and 31, the Act not auth- | only as they are not inconsistent with the enact- 
orising such an order. The objection may be , ment. The Act authorises a winding up, and 
taken before justices in а complaint for contribu- | points out the manner in which it should be done. 
tion. Haigh v. Hart, 3 W.W. & АВ. (L.), 123. | A company by its rules cannot provide for wind- 
Banco (1866). V. ing up іп a manner different to that contem- 
plated by the Act. A company cannot sell the 
whole of its property ; it can only wind up. A 
mining company, registered under Act No. 228, | gale by the company of all its property is not 
borrowed money from в bank, without having | authorised, and is invalid. Creswick Grand 


been authorised by an extraordinary meeting of Trunk Со. Regd. v. Назвай, 5 W.W. & АВ. (E.), 
the shareholders under sec. 21. Held, that the | 49 F.C. (1868). V. 


company was responsible, and that the bank 
should be permitted to prove its claim, Re | 302.—Set-off -Contributlon.]—To а complaint 
Tyson's Reef, ex parte Holmes, З W.W. & АВ. before justices by the official agent for contribu- 
(L.), 162. Banco (1866). V. tion, the defendant pleaded by way of set-off a 
promissory note of the company for £205. Held, 
297.—Order must show jurisdiction—Capital.] | that the justices had no jurisdiction to entertain 
— Held, that an order for winding up a company | the set-off, as it was not one of the causes of 
under the Act No. 228, must show the matters | action prescribed by sec. 41 of the Justices Statute. 
necessary to give the judge jurisdiction under | Semble, that no set-off to such a complaint could 


296.—Proof of claim.]—The directors of a 
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be made under the Act No. 228. Wynne v. $08.—Limitation of action.]—4Ànn official agent 

Barnard, 5 W.W. & A'B. (L.), 35. Banco (1868). ofa mining company registered under Act No. 

V. 228, suing shareholders for contribution, before 

303.—Winding up order may be set aside.]— justices, must bring his complaint within twelve 

Under Act No. 324 a judge of the Court of Mines ' months from the date of the winding-up order. 

may set aside an order for winding up & mining | Hart v. Garden, 5 W.W. & АВ. (L.), 213. 
company, on the application of a shareholder, Banco (1866). V. 


he being а “ person interested in the said order." $09.— Act No. 228, sec. 28 — Mining district 


— Don G.M. Co., ex parte Hitchins, A.R., —To which judge petition for winding up to be 
6th April, 1868. | presented.]— The Act No. 228, sec. 28 provides 
304. — Transfer unregistered in company's , that an application for winding.up a company 
books.]—A shareholder in a company, registered | registered under its provisions, is to be made to 
under Act No. 228, arranged with the manager , the judge of the Court of Mines of the district 
to put to the credit of his call account a certain | wherein such company is registered. The Brit- 
amount for goods supplied by him to the com- , annia and Eldorado Gold Mining Company was 
pany. The manager did not place the amount to | registered in the mining district of Beechworth, 
his credit as promised. Тһе shareholder subse- | holden at Sale, which place was at that time with- 
quently bond fide transferred his shares, and for- , in the Beechworth district. Subsequently, the 
warded them tothe company to have the transfer | Gippsland Mining District, which had previously 
completed. The directors promised to transfer | been part of the Beechworth district, was con. 
them but did not. An order wasobtained to wind | stituted. The ground worked by the company 
up the company. | The official agent sued the de- | Was within the Gippsland Mining Distriet. A 
fendant for contribution as his name appeared as | petition was presented to the judge of the Gipps- 
a shareholder in the register. Held, that he was | land district at Sale to wind up the company, 
not liable, as he had ceased to be a shareholder | and a winding-up order was made by him. Оп 
within the prescribed time. O'Donovan v. | an application to the Supreme Court for a pro- 
O'Farrell, 5 W.W. & АВ. (L.), 169. Banco hibition to the judge from further proceeding, it 
(1868). V. , was held that although the company had been 
originally registered in the Beechworth district, 
$05.] Company under Act No. 228 cannot be the petition had been presented to the right 
wound up under Act No. 190.]—A company, , judge, and that he had jurisdiction. Ле Brit. 
formed under the Mining Companies Limited annia and Eldorado G.M. Co., Regd., A.R., 
Liability Act 1864 (No. 228), is not liable to be | 25th June, 1868. V. 
wound up under the Companies Statute 1864 (No. | 
190). Re Collingwood Q.M. Co. Regd., ex parte, 310.—Calls—Payment by promissory d 
Colonial Bank, 5 W.W. & АВ. (E.), 190. Moles- | Directors—Official agent.]—B. was summone 
worth, J. (1868). V. | by the official agent for £10 contributions, on 
' ten shares held by him in the New Lady Don 
| Gold Mining Company, Registered. One-half of 
; ‚ the amount so sued for had been paid by the 
l i 
shareholder in a company ordered to be wound defendant to the company as payment of certain 


up, was dismissed by the Justices on the ground | calls, the ninth, tenth, and eleventh, made by the 
that the company had not published their ac- | directors of the company. There was a large 


counts in accordance with sec. 17 of Act No. 228. . ios “ok the ntütheallunsald-whendthecother 
Held, on appeal, that the provision was direc- LP : 


ae Е calls were made, and it was contended on behalf 
ОП caet orob um ева прау, of the complainant that therefore the calls made 
and that the appeal should be allowed. Hart dá 


subsequently to the ninth were illegal, and that 
МОРЫ A: Res ШЫЛ Now 1868 ve 1 22. had paid them in his own wrong ; 
307.— Validity of order.}—A winding up order | and further, that even if they had been properly 
made under the Act No. 228, must purport to | made, the directors had no power to take prom- 
be made by the judge of the Court of Mines for | issory notes in payment, as they had done in 
the district in which the company is registered. | this case. The justices concurred in this view, 


Turner v. Behrens, A.R., 28th Nov.,1868. V.  ; апа made an order for the amount. Held, on 





306.—Contribution.]—A complaint for contri- 
bution, brought by an official agent against a 
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appeal, that in these cases the directorsrepresent prior to the commencement of the winding up. 
the company, and that the official agent stands | Held, that the three months are to be reckoned 
іп no better position than the company. Аз ће . from the presentation of the petition to obtain a 
company had received the money it could not | winding-up order, and not from the date of the 
sue for it again. The appeal was allowed with- ' order itself, and that the commencement of the 
out costs. The verdict to be reduced by five , winding up is the presentation of the petition. 
pounds, the amount of the call paid. Reeves v. | Reeves v. Millsom, 1 V.R. (L.), 15; 1 A.J.R., 


Brown, 6 W.W. & АВ, (L.), 85. Banco (1869). 28. Banco (1870). V. 
V. ı 
311.—0fficlal agent —Right to sue in Equity— | 315. — Act No. 228 — Costs of winding-up 


Attorney-General.]— An official agent, under Act : 9Г4ег--Огйег bad in part and good in part—Act 
No. 228, sec. 27, and Act No. 324, sec. 6, has a No. 324, sec. 3—Notice—Form of order —Evidence 
Statute, sec. 54.]—A winding-up order made by 
a judge of a Court of Mines, under the Act No. 
228, containing an order against the company to 
pay the costs of the petition, although bad as to 
the coste, the judge having no power to order 


right to institute a suit in Equity in his own | 
name, against the directors of the company, for 

the winding up of which an order has been ob- | 
tained, for having received more funds than | 
they accounted for and for refusing to account. | 
Semble, that a bill for having improperly paid j them, may be good in other respects and may be 
dividends out of capital is demurrable. In such | enforced. The order must purport to be signed 


& suit the Attorney-General is not a necessary | within the place where the judge who signed it 


party. Reeves v. Croyle, A.R., 23rd June, 1869. i had jurisdiction. An application for winding up 
у. may be made upon notice served as directed by 
312.]—It is necessary that the shareholders | Act No. 324, sec. 3. The form of a winding-up 
who received the dividends should be made par- order, given in the Schedule to Act No. 324, sec. 
ties to the suit. Ibid, 6 W.W. & АВ. (E.), 302; |7» Ought to be followed as closely as the circum- 
1 A.J.R., 109; N.C., 28. F.C. (1869). V. | Stances of the case will permit. The omission 
of the words *' judge of the said Court of Mines," 
313.—Payment under a bad winding-up order „нег the judge's signature to a winding-up order, 
—Bad order treated as а nullity—Aet No. 324, | i, cured by the Evidence Statute, sec. 64, which 
sec. 3—Certificate of clerk of Court of Mines— | provides that judicial notice is to be taken of 
Mining Statute 1865, вес. 169.]—A bad winding- | tno signature of a judge of a Court of Mines, 
up order mado by a judge of a Court of Mines | when such signature is attached to any decree, 
under the Act No. 228, isa nullity, and it may | order or other judicial or official document. 
be so treated without having it set aside under ! Walker v. Jenkins, 1 V.R. (L.), 9; 1 A.J.R., 25. 
the Act No. 324, sec. 3. A shareholder who Banco (1870). V. 
pays under such an order pays at his own peril, 
and is still liable for the full amount of his con- | 316.—Act No. 228, sec. 38— Enforcing contri- 
tribution under a valid winding-up order subse- | 0900 by warrant.]—AÀn official agent having 
quently obtained. Semble, that а certificate | obtained judgment against a shareholder in a 
given by a clerk of a Court of Mines under the | Company, wound up under the Act No. 228, ap- 


Mining Statute 1865, sec. 169, does not estop plied to a magistrate for a warrant of distress to 


parties from showing that the Court of Mines | recover the amount under sec. 38. In support 


had not jurisdiction over the subject matter of of the application he made an affidavit that the 


the proceedings to which the certificate refers, , "hole sum was required by him for the purpose 


and that the order made in such proceedings is | of the Act, regard being had to the contributions 
bad in law. Reeves v. Bowden, 6 W.W. & A'B. | of other persons. The magistrate refused to 
(L.), 218; N.C., 17. Banco (1869). V. issue the warrant, unless a summons was first 
issued, calling upon the defendant to show cause 

314.—Act No. 228, sec, 36, sub-sec. 1—Com- | why a warrant of distress should not issue 
mencement of winding up.]—The Act No. 228, ‘against him. A mandamus to compel the magis- 
sec, 36, sub-sec. 1, provides that no past share- ' trate to issue the distress warrant was refused 
holder shall be liable to contribute to the assets | on the ground that it did not sufficiently appear 
of the company if he has ceased to be a share- , that the magistrate was satisfied that the money 
holder for a period of three months or upwards , was required for the payinent of the company's 


т 
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debts. If it had been shown to the Court that | satisfy the contributions required to be made by 
the magistrate was satisfied that the money was | them, in pursuance of this Act." Held, that 
required, a mandamus might have been granted. : the ability or inability of the present share- 
Reg. v. Gaunt, 1 A.J.R., 36. Вапсо (1870). holders to satisfy the contributions is a question 
V. | of fact for the justices to decide. Semble, that 
$17. — Act No. 228 — Surrendering shares — all present shareholders should be sued, and all 
Liability.]—H., a shareholder in a company | means of finding them exhausted, before recourse 
registered under the Act No. 228, was sued by , is had to past shareholders. Reeves v. Ninham, 
the official agent for the amount of uncalled ' 1 V.R. (L.), 100; 1 A.J.R., 90. Banco (1870). 
capital due on his shares. The order to wind up | V. 
the company was made on the 12th October, $20.—0fficial agent—Suit іп Equity—Act No. 
1869. H. was registered in the books of the | 228, вес. 27—Act No. 324, вес. 6—Deed— Divi- 
company as the holder of shares till the 6th of | dends—Directors—Sale of company's property— 
May, 1868. On that day he surrendered his | Manager— Loss of books.]—A suit in Equity was 
shares to the company. At the time of the sur- instituted by an official agent against the direc- 
render £1 5s. per share remained uncalled. Held, | tors and the manager of a mining company, 
that the surrender did not release H. from his | registered under the Act No. 228, for the winding 
liability. Reeves у. Highett, 1 V.R. (L.), 110; | up of which company an order had been made 
1 A.J.R., 84. Banco (1870). V. | inter alia, for misconduct in declaring dividends 
out of borrowed money, and for improperly sell- 
ing the company's property. Held—(1). That 
the words “езбафе and effects" in Act Na. 324, sec. 
6, include not merely debts and chattel property, 
but liabilities to a company, valuable to it even 
‘though of the character of unliquidated damages, 
and that the suit was properly instituted. (2.) 
That as the deed of association prefaced its terms 
of partnership by a covenant of all its members, 
each with the other—not with the company or 
any trustee representing it—the violation of one 
of the clauses, which provided that the directors 
should not declare dividends out of capital or 
advances, gave no right to the official agent to 
sue for such violation, because the company as 
such could not sue for it. “Тһе remedy must 
rest upon the deed of association which is a con- 
tract betweeen individual shareholders: creditors 
of the company and the plaintiff as representing 
them have nothing to do with it.”—Per Moles- 
worth, J. (3.) That the directors were respon- 
sible for the under-value obtained at a sale of 
the company's property, such under-value arising 
from the haste produced by the directors. (4.) 
That they were responsible for selling the free- 
hold land of the company without authority as 
319. — Winding up — Act No. 228, sec. 306, | required by the deed, and that as between the 
sub-scc. 3 — Past and present shareholders — | company, directors, and manager such sales were 
Liability.]—The Act No. 228, вес. 36, sub-sec. | voidable. (5.) That the directors were respon- 
3, provides “ that no past shareholders shall be | sible for losses arising from the acts of the 
liable to contribute to the assets of the company, , manager, whom they permitted, in contravention 
unless it appears to the justices before whom | of the deed, to draw money, and obtain posses- 
such contribution shall be sought to be enforced, | sion of the company's property, for which he 
that the existing shareholders are unable to | had not accounted. (6.) That the manager was 


318. — Transfer —Bona fides—Act No. 228— 
Shareholder.]—“‘ This action was brought by the 
official agent of a company in process of winding 
up. Hesued the defendant, as a shareholder, 
for calls in the form of contributton. The defence 
was that Bonneau had transferred hisshares and 
was not liable, the time prescribed by the Act 
having expired since the transfer, and before 
this action was brought. In point of fact the 
company appeared to have recognised the trans- 
fer as valid. The transfer was duly registered 
in the books, and Bonneau apparently ceased, 
according to the registration books kept by the 
company, to be any longer & shareholder ; and 
the scrip certificate contained an indorsement of 
cancellation by the proper authorities. Тһе sole 
question therefore was, was the transfer boná 
fide? No doubt there was evidence both ways. 
Whether it was honestly made or bond fide is 
simply a question for the magistrates acting as 
jurors. They found that it was—and that is a 
matter of fact and not of law.”—Per Stawell, 
C.J. Appeal against order of magistrates dis- 
missed. Reeves v. Highett and Bonneau, 1 V.R. 
(L.), 110; 1 A.J.R., 116. Banco (1870). V. | 
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responsible for losses arising from the destruc- ; defendant. It is not the practice of the Court 
tion or loss of the books and papers of the com- | to interfere with the decisions of a tribunal 
pany, whether such loss was a matter of design | which decides on the evidence when the evidence 
or of gross negligence. It was a breach of duty | is conflicting, but it will interfere where the 
by the manager to the company, both under the | evidence is all one way, and there is no conflict. 
Act No. 228, and the deed of association, and an | Reeves v. Osborne, 2 A.J.R., 41. Banco (1871). 
injury to the company. It wasa breach of duty V. 

by a person in a confidential situation guilty of | 324. — Act Ко. 228, secs. 27, 37 — Calls and 
wilful default. Reeves (Official Agent of the Web- | contribution—Summons — Procedure.] — S., an 
ster Street Freehold ©. M. Co. Regd.) v. Croyle, | official agent, sued Н. for contribution on certain 
1 A.J.R., 109. Molesworth, J. (1870). V. shares held by him in a company, registered 
under the Act No. 228. In the amount of con- 
tribution so sued for were included two calls, 
which had been made by the directors on the 
capital of the company, but which had not been 
paid by H. It was objected that the unpaid 
calls could not be recovered as contribution, but 
should be sued for as calls. Held, that the 
official agent could sue, as for contribution, for 
Justices — Act No. 228, sec. 37 — Evidence — | calls made by the directors, before the company 
Shareholder.] — “ An absolute transfer to а | was ordered to be wound up, and that the 
pauper with the intention of evading calls by : official agent was not bound to bring separate 
the transferror is no evidence of mala fides. If' actions for calls and contributions. Simpson v. 
a transfer is made with the intention that the Hunt, 9 V.R. (L.), 54; 2 A.J.R., 44. Banco 
transferror may at any time reclaim the shares, | (1871). V. 

that would be evidence of mala fides ; but if the 


transfer is actually made, if the transferee is not ў : а Bab 
a trustee for the transferror, if the transferror | PoS*tbllity of finding trans eree.]—5., an officia 


could not recover the shares, then there is no | agent under Act No. 228, sued M. for contribu- 


objection to the transfer. It is perfectly con- | tion. In April, 1870, an order was made for 


| 5 : 
petent for justices (acting under Act No. 228, winding up the company. On the 31st December, 
‘ is 1869, M. was the registered holder of shares. 
sec. 37) having regard to the provisions of І : 
| А | On the 8th February, 1870, at a directors’ meet- 
the Act to decide whether, though one person |. : 
: ; ; . | ing, a transfer of his shares to J.S., dated the 
is nominally placed on the share register, he is . 
А 3186 December, 1869, and purporting to be 
not in reality trustee for another person, and jeg ұза а aed d 
whether that other is not liable."— Per Stawell, эасерм Dy osa WAS pus ID Ano т UM 


C.J. Sleep v. Virtue, 2 V.R. (L.), 29; 2А.7.К.,. thereupon J.8. was registered as the holder. 
20 (1871) The complainant proved that he had sent a 


circular asking for contribution to the address 

323. — Shareholders — Appeal on matters of | of J.S., as given in the share register, but the 
evidence— Evidence all опе way.]—R., an official | letter had been returned through the dead-letter 
agent of & mining company under Act No. 228, office ; that he had applied to the defendant for 
sued О. for contribution. The evidence that O. (һе address of J.S., but had received no reply. 
was a shareholder was circumstantial. О. was It was also proved that no person of the name 
called as a witness for the complainant, but ! of J.S. was to be found in the street named in 
although he denied ару recollection of certain ! the address, and that no such person had ever 
circumstances, he did not deny positively that | been there to the knowlege of rate collectors and 
he held shares. The magistrates dismissed the : others. The justices decided in favour of the 
complaint on the ground that there was not | complainant. Held, on appeal, that the circum- 
sufficient evidence. Held, on appeal, that such ! stances proved were not sufficient to negative 
dismissal was not justified, and the case was | the fact that the company accepted and regis- 
remitted to the magistrates with the opinion · tered the transfer from the defendant to Ј.8., 
that they should find for the complainant, unless : and recognised him as the only person owning the 
other evidence was brought forward by the ! shares, aud as a real personage, and that the 


321. — Compromise by official agent — Act 
No. 228.]—Semble, that an official agent under 
the Act No. 228 has no power to compromise a 
suit for contribution for less than the full 
amount for which the party sued is liable. 
Reeves v. Luplau, N.C., 58. Banco(1869). V. 


322. — Transfer to pauper — Jurisdiction of 


ИЯ т... -..----.-- — 


325. — Transfer of shares — Evidence — Im- 
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Court would not assume that the name of J.S. | Suggestion on the record.]— B., a company regis- 
was a forgery, and the decision was reversed. | tered under the Act No. 228, recovered a judg- 


Semble, that M. ceased to be a shareholder on . ment against D. in a County Court, on the 14th 


the 31st December, 1869. Simpson v. Mullaly, 
2 V.R. (L.), 56; 2 A.J.R., 45. Banco (1871). 
V. 

326.—Act Ко. 228, sec. 2—Mining on private 

property—Official agent.J—A company formed 

for the purpose of mining on private property 

may be legally registered under the Mining Com- 


panies Limited Liability Act 1864 (No. 228), and | 
may be ordered to be wound up under that Act ; | by entering the suggestion. 


and the official agent may sue the shareholders 
therein for contributions. Davies and Adair v. 
Cooper, 2 V.R. (L.), 95; 2 A.J.R., 62. Banco 
(1871). V. 


327.— Transfer of shares—Operation from date 
of transfer unless rules to the contrary.]—If the 
rules of a company under Act No. 228 do not 
provide that transfers of shares will not be recog- 
nised unless registered, a shareholder is relieved 
from liability—as regards creditors—from the 
day on which he transfers his shares, although 
the transfer is not registered, provided that the 
date of the transfer is three months prior to the 
commencement of the winding up ; and the trans- 
ferror cannot be sued for contributions by the 
official agent. Jones v. Simpson, 2 V.R. (L.), 
96; 2 A.J.R., 63. Banco (1871). V. 


228, — Act No. 324, sec. 8 — Proceedings 
carried on by succeeding official agent —Sugges- 
tion— Petty Sessions.]—If an official agent resigns, 
is dismissed, or dies, his successor may continue 
any suit or actions or proceedings commenced by 
his predecessor, without altering the name in 
which the proceedings have been commenced. 
Although it might be necessary to enter a sugges- 
tion on the record in proceedings in the superior 
Courts, such entry is not required in Courts of 
Petty Sessions. Act No. 324, sec. 8, considered. 
Selfe v. Simpson, 2 V.R. (L.), 99; 2 A.J.R., 03. 
Banoo (1871). V. 


December, 1869. An order to wind up the com- 
pany was made on the 1st December, 1870. In 
July 1871, judgment was signed in the Supreme 
Court on the judgment of the County Court, and 
execution issued. Held, that there should have 
been a suggestion of the appointment of the 
official agent, and that the execution should be 
set aside. Leave granted to amend the record 
Barfold Estate Co. 


v. Davies, 2 A.J.R., 97. Banco (1871). У. 


331.—Mode of suing directors—Contribution 
— Aet No. 228, sec. 37.]—C., at the time of his 
death, was the registered shareholder of fifty 
shares in the Barfold Estate Gold Mining Com- 
pany, Registered, and a sum of £4 10s. per share 
was still unpaid. C. died in August, 1870, and 
the company was ordered to be wound up in 
December, 1870. The official agent sued C.'g 
executors before justices for contributions on the 
shares, under the Act No. 228, sec. 37. Held, 
that the jurisdiction conferred by sec. 37 must 
be strictly confined within the limits of the Act, 
and that under that section shareholders only, 
not the representatives of shareholders, could be 
sued in the way there provided. Cooper v. Bath, 
2 V.R. (L.), 136; 2 A.J.R., 86. Banco (1871). 

V. 

332.—Mining Companies Act 1871 (No. 409), 
secs, 2, 121, 121, 125—Mining Companies Act 
1864 (No. 228).]—The Mining Companies Act 
1871, does not, except as to winding up, apply 
to companies registered under Act No. 228. 
Reg. v. M'Dougall, ex parte Baillie, 3 A.J.R., 
40. Вапсо (1872). Tommy Dodd Co. v. Patrick, 
5 A.J.R., 14; F.C., Barry, A.C.J., and Wil- 
liams, J. (Fellows, J., dissentiente), (1874). But 
see Chun Goon v. Reform G.M. Co., 8 V.L.R. 
(Е.), 128, 151; 3 A.L.T., 137 (F.C., Stawell, 
C.J., Molesworth and Williams, JJ.), which over- 


| rules these cases. V. 


329.—Expunging proof of debts—Act No. 228, | $33.—Act No. 228, secs. 28, 29, 30, 38—Act 
вес. 33.]J—A judge of a Court of Mines has no , No. 324, sec. 3 —Certlorari —Petitioning creditor's 
jurisdiction under the Act No. 228, sec. 33, to ' debt.]—On the 18th November, 1871, the Court 
expunge debts already proved before him against | of Mines, at Wood’s Point, made an order direct- 
а company being wound up. Лед. v. Skinner, ing the Golden Gate Gold Mining Company, 
ez parte Smith, 2 A.J.R., 107. Banco (1872). Registered, to be wound up. The order was 
V.  , made оп notice. Ап affidavit verifying the peti- 

$30.—Judgment obtained by company before | tion was duly filed by the manager of the 
winding up — Execution after winding up — Colonial Bank of Australasia, the petitioning cred- 
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itors, to the effect that the company was indebted ' enforcing the liability of some shareholders, and 
to the bank in the sums mentioned in the peti- omitting to enforce that of others, would by a 
tion. The notice of the intended application to Court of Equity be charged with the loss, and 
wind up was served at the company’s office in would perhaps be compelled to perform the duty 
Melbourne. On motion to quash the order, affi- of enforcement. Semble, that such conduct on 
davits were filed on behalf of the company to the part of the official agent would be good 
the effect that the debt had not been legally con- cause for not issuing warrants under sec. 38. 
tracted under the Act No. 228, as the company (днее, if under sec. 38, shareholders should have 
had no inanager and no duly appointed directors, · notice of application for warrants. A Court of 
and that no extraordinary meeting had ever | Equity has no power to enforce contribution. 
authorised incurring the liability. Held, that Smith v. Seal, 3 A.J.R., 8, 19. Molescorth, J. 
the question of sufficient service of notice was (1872). V. 


for the judge. Held, further, that the founda- , 337.— Contributory — Warrant — Summons 


tion of the jurisdiction to order à winding up | 
was wanting, viz., a debt due to the petitioner, | F = ijs xen са аА No. 228, 
: mmo necessary 


d ti Д . ° ? 
and as no petitioning creditor’s debt was proved, Бы warránt:ot execution Gould Беноа 


the ord t be hed. Reg. v. B , 
= a Willan 3 4 TR 122 — — under that section. Smith v. Cogdon, 4 A.J.R., 
pa t ыы ` 176. Banco (1873). V. 


V. 

334.]—On appeal to the Privy Council: Held,.  338.—Act No. 409, sec. 101—Contributory— 

that the debt had been sufficiently proved by , Warrant —2Summons.]—Under the Act Хо. 409, 

affidavit, and that as the judges of the Court of ' sec. 101, before a warrant can be obtained from 

Mines had decided that the debt was due, the | justices to enforce contribution, a summons to 

Supreme Court could not retry the question, | show cause inust be issued. Bradley v. Creeth, 
and that the judgment of the Supreme Court | 4 A.J.R., 92. Banco (1873). V. 


should be reversed. Ibid, sub nomine Colonial | 939.—Appeal.]—An appeal will lie to the Chief 


Bank v. Willan, L.R., 5 P.C., 417 ; 43 L.J.P.C., , Judge against an order made by а judge of the 
39; 30 L.T., 237 ; 22 W.R., 516; 5 A.J.R., 53. |e agains d p 
Court of Mines, for winding up & company. 


2. Sir — — 227 P 21 Si Semble, a judge of a Court of Mines would have 
ontague Smith and Str Е. P. Collier (1874). | power to review his own order on the ground of 


M, its having been fraudulently obtained. Colonial 
335.—8ignature to petition—Act No. 228, sec. | Bank v. Willan, L.R. 5 P.C., 417: 43 LJ. P.C 


29—Notice of rehearing before justices—Sum- | 39 - 30 L.T.. 287: 22 W.R.. 516: 5 A.J.R.. 53 
Н odes 45 » £o 3 » —— J Ы 


mons.]- Under Act No. 228, вес. 29, а petition. ус o. p W. Colvile, Sir Barnes Peacock, Sir 
for winding up a company need not besignedby | |, Smith and Sir R. P. Collier (1874). 
the petitioner. When а case on appeal from : y 
justices to the Supreme Court is remitted to 340.—Certiorari—Delay.]}—An application for 
justices for rehearing, another summons must be | 


| it of certiorars to bri ding: 
issued by the justices and served on the defend- Sc ee ring "E eens Up 
ant, calling upon him to appear on a day named | order for the purpose of having it quashed, must 


à . : be made promptly and without unreasonable 
at the Court of Petty Sessions. А notice to | — 
delay. The objection may be taken after the 
attend given by the complainant or his attorney d 
A S А writ is granted on rule to quash. Reg. v. Bow- 
to the defendant or his attorney, is not sufficient, 
КЕ И | man, ех parte Garrett, 4 A.J.R., 177. Banco 
and an order made for a contribution against a | (1873) y 
defendant who had only received a notice and | ics А 
not a summons, was held to be bad. Osborne v. | $41.—County Court judgment removed to 
Gaunt, 3 A.J.R., 47. Banco (1872). V. Supreme Court—Act No. 409, secs. 71-73— Appeal 
— Delay — Contributory — Costs.] — A County 
336.—Duty of official agent—Aet No, 228, secs, | Court judgment obtained more than a year be- 
33, 38—Colluslon— Jurisdiction of Court of Equity | fore petition to wind up is presented will not be 
—Warrants—Notice.]—The Act No. 228 does not | sufficient to support a petition under Act No. 
impose on the official agent the duty of opposing | 409, sec. 60 (2), although such judgment has been 
proofs of debts. An official agent collusively ! removed into the Supreme Court within a year 
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of the petition. There is an appeal to the Chief | up order is the common property of all creditors, 
Judge from winding-up orders. Quere, as to | and cannot be discharged on the consent of the 
whether sec. 172 of Act No. 291 is applicable to | petitioner. If a regular order to wind up has 
such appeals, Winding-up orders establish no | been made, and no steps taken for the appoint- 
right of debt in the petitioner oranybody. They ment of a liquidator, the right of the company 
terminate the operations of companies, which | to sue in equity remains. When a company 
may at once seek redress if they are wrong, and | registered, under Act No. 228, mortgaged its 
must be informed of them promptly. Persons , property, part of the consideration being a past 
complaining of winding-up orders should apply debt, the rest future advances, the mortgage was 
promptly, and Courts, before setting them aside, ' good for the latter. United Hand and Band Co. 
should consider the delay and the time when the ' v. National Bank, 2 У.І, В. (E.), 909. Moles- 
applicant had notice. The Court of Mines in | worth, J. (1876). V. 

dismissing an application to set aside a winding- | 


345.--Ех perte order—Notice.J—An ez parte 
up order, has power to award costs. Watson v. winding-up order, under Act No. 409, is bad if it 
Commercial Bank, 5 V.L.R. (M.), 36. Moles- | 


| із not shown on the face of the order that seven 
worth. J. (1879). ' days’ notice of the application to wind up had 
$42.—County Court Statute 1869 (No, 345), Veen given to the company by being left at the 
see. 93, Schedule XI.—Mining Companies Act | company's office. Garret v. Creeth, 5 A.J.R., 
1871 (No. 409), sec. 71.]— The Act No. 409, sec, | 99 Banco (1874). У 
ТІ, provides that no petition for winding upshall'  346.—Liquidator—Sauction of Court —Act No. 
be presented on a judgment more than a year old.. | 409, secs. 74-80.]—A liquidator appointed under 
Where a judgment had been obtained in a County | Act No. 409 can only be removed with the 
Court іп 1873, and removed into the Supreme | sanction of the Court of Mines, and after he has 
Court in 1878: Held, that the Supreme Court | had an opportunity of being heard both before 
judgment was only & mode of enforcing the the judge and at the meeting of creditors at 
original debt, and that the petition to wind up | which his removal is to be proposed. Quere, 
the company was not based upon a judgment | whether the Chief J udge has power to interfere 
obtained within the previous year, and that it | with the exercise of the discretion of the Court 
could not be granted. Commercial Bank v. Hope | below in appointing or removing a liquidator. 
Tribute Co., 5 V.L.R. (M.), 1. Molesworth, J. ' Rigby v. Hasker, 5V.L.R. (M.), 35. Molesworth, 
(1879). V. | J. (1879). v. 


343.—Debt—Dividend—Act No. 409, see. 112 ! 347. Mining Companies Aet 1871 (No. 409)— 
—Act Ко. 228—Rules.]-—A dividend due to a | Meeting of creditors, secs. 65, 74, 99—Meeting of 
shareholder is a debt within the meaning of Act | creditors—Proxies—Notice to contributory. ]—A 
No. 409, sec. 112, and being unpaid, prevents a i person present and acting at the time and place ap- 
voluntary winding up under that section. Under | pointed for a meeting of creditors under Act No. 
Act No. 228 rules providing for winding up were | 409, sec. 74, holding proxies for more than one 
ultra vires. Tommy Dodd Co. v. Patrick, 5 | creditor, may by resolution appoint a liquidator. 
A.J.R., 14; Reg. v. McDougall, 3 A.J.R., 40, | Quaere, whether one creditor can constitute a 
followed. Tommy Dodd Co. v. McClure, 1 | meeting within the meaning of secs. 65 and 74. 
V.L.R. (L.), 237. Banco (1875). But see 353, | Advertising the order settling the list of con. 
infra. V. | tributories, and giving notice to each contribu- 

344. — Ex parte orders — Irregular orders — | tory to pay within ten days — the appearance 
Notice—Discharge—Jurisdiction—Right to sue | of such advertisement is a sufficient compliance 
—Mortgage—Act No. 409, secs, 61-74—Act Мо, with sec. 09. Reg. v. Cogdon, ex parte Hasker, 
228, see. 25.]—Under Act No. 409, sec. 61, an | FVL R. (L.), 68. Banco (1877). M 


ez parle winding.up order cannot be regularly | 348.—4Act No. 228—*Calls—Act No. 409, secs, 

made without seven days’ notice. And, semble, | 52, 90—Liquidator.]—A liquidator of a company 

such an order must show that the notice has | registered under Act No. 228, in process of 

been given, and, if irregular, it can be set aside winding up under Act No. 409, can sue in tho 

by the Court which made it. A good winding- | County Court for calls made prior to the winding 
10 
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up, and is not limited by the time mentioned in | 5 A.J.R., 14, over-ruled. Chun Goon v. Reform 
Act No. 409, sec. 52. Hasker v. Bride, 4 V.L.R. | G.M. Co., 8 V.L.R. (E.), 128 ; 3 A.L.T., 137. 
(L.), 460. Banco (1878). : V. F.C., Stawell, C.J., Molesworth and Williams, 


| JJ. (reversing Higinbotham, J.), (1881-2). 
$49. —Act No. 228, sec. 27 — Bargain with | V. 


liquidator.] — S., a contributor in a company 
under Act No. 228, promised to pay his official 
agent the amount of his contribution if he got 
time and if other contributors were sued. To 
this arrangement the official agent agreed, gave 
time, and sued the other contributors. S., 
refused to pay. Held, that S. was liable, and 


354.— Application to settle list of contribu- 
tories—Objection to winding-up order—Manda- 
mus—Mining Companies Act 1871, sec. 97.]— 
Upon an application by a liquidator to settle the 
list of contributories, the judge is not to enter- 
tain objections to the validity of the order for 


E . . Windingup. Reg. v. Trench, ex parte McDougall, 
that the official agent could sue on the special 6 V.LR. (1.), 309; 2 A.L.T., 60. Stawell, 


2. ыы E x d | C.J., Barry and Stephen, JJ. (1880). V. 
| $55.—Mining Companies Act 1871 (No. 409), 
| secs. 89, 187—Banker and customer—Dishonour 
of cheque—Jus tertii.]—W here an order was 
made to wind up a mining company under the 
Mining Companies Act 1871 (No. 409), and the 
! manager, appointed liquidator, opened a liquida- 
351.—Order—Certiorari—Act No. 409, see, 74 біоп account with a bank ; and afterwards another 
—BNMeeting.]—A winding-up order good on its | order was made setting aside the winding-up 
face cannot be quashed by certiorari. One per- order, and the directors of the company gave 
son holding proxies for two creditors may con. | notice to the bank of the order so made, and 
stitute а meeting and appoint a liquidator under | Teduired the bank to hold the moneys received 
Act No. 409, sec. 74. Reg. v. Leech, ex parte in the liquidation account for the company, on 
Tolstrup, 5 V.L.R. (L.), 494. Banco (1879). an action by the liquidator against the bank for 
v. | dishonouring his cheque: Held, that he could 

not sue in his own name to recover moneys paid 
E ETAGE POM а ықы ROS | in as liquidator ; nor could he draw a cheque as 


409, вес. 70 — Sequestration.] — An order for',. . pe 
winding up a company under Act No. 409, is not ' liquidator, for he ceased to be liquidator when 


А мр : , the order setting aside the winding-up order 
а sequestration within the meaning of the Insol- FOE 
vency Statute (No. 379), sec. 74, and the proceeds was made. Macdougall v. Bank of Victoria, 7 
сее б рова | V.L.R. (L.), 230; 3 АЛЬТ. 6. Stawell, C.J. 
n the hands * 
of the sheriff at the time of the winding-up order, Қаны ыы ыы ы, Ys 


do not vest in the clerk of the Court of Mines by | 356. — Mining company — Winding-up order — 
Act No. 409, вес. 70; but belong to the execu- | Service of petition — Registered offlce.] — It ів 


tion creditor. Oriental Bank v. Wattle Gully | sufficient if a petition for winding up a mining 
Co., 1 V.L.R. (L.), 28. Banco (1875). 


350.—Order ex parte—Act Ко. 409.]—An ex 
parte winding-up order, under the Act No. 409, 
is good if in the scheduled form. United Hand 
and Band Co. v. National Bank, 3 V.L.R. (E.), 
69. F.C. (1877). 





V. | company be served at the place registered as the 


ffice of the company in the office of the Registrar- 
353.— Mining Co | 7 
E Opan AS LIMIAR лашу Aet . General. Smith v. Australian and European 


1864 (No. 228)—Minin | 
( ) g Companies Act 1871 (No. , Bank, 8 УІ. Б. (M.), 23; 4 A.L.T., 26. Moles- 
409), sec. 124.]—All companies registered under 


the Mining Companies Limited Liability Act worth, J. (1882). V. 


1864 (No. 228), and not registered as ‘no. $57.— Winding-up order — When may be set 
liability " companies under the Mining Com. | aside.]—Per Molesworth, J. :—'* When а wind- 
panies Act 1871 (No. 409), are by virtue of sec. | ing-up order is made by a proper judge, and 
124 of that Act brought under Part I. of that extensively acted upon, other enforcement of 
Act, and the last mentioned Act therefore | rights practically suspended, much trouble and 
applies to them in all cases whether they are expense incurred, many approaches to adjust. 
being wound up or not. Reg. v. McDougall, 3 | ment made, I think it would require a very 
У.К. (L.), 66; and Tommy Dodd Со. v. Patrick, strong case of irregularity, even of what might 





— 
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be called nullity in the obtaining an order of Mining district — Winding up — Jurisdiction of 
winding up, to set it aside, and that such an | Supreme Court — Mining Companies Aet 1871 
application should be made with great prompti- , (No. 409), secs. 59, 61—Mining Companies Act 
tude.” Smih v. Australian and European Bank, 1886 (No. 881), sec. 2.}—Quere, whether the 
8 V.L.R. (M.), 23, at p. 27; 4 A.L.T., 26. | Supreme Court has jurisdiction to wind up a 
Molesworth, J. (1882). V. company carrying on business out of Victoria, if 
| the registered office be in Victoria, but in a part 
$58.—Mining Companies Act 1871 (No. 409), ! of the colony which is not within a mining dis- 
sec. 93 — Proof of debt — Proving creditor — trict, In re Paroquet G.M. Co. No Liability, 
Opposing creditor—Compromise— Withdrawal of | 15 V.L.R., 609. Hodges, J. (1889). V. 
opposition.] —W here a shareholder, creditor, or | 
contributory calls upon a person claiming to be 26%-Міпев Act 1890 (No. 1120), see. 210— 
a creditor of a mining company which is being | Appeal from Court of Mines—Companies Act 1890 
wound up to come in under sec. 93 of the Mining | (No. 1074), Part II, secs. ский ee up of 
Companies Act 1871 (No. 409), and prove his | eompany.]—Àn appeal lies to the Full Court 
debt before the Court of Mines, the parties aro , under sec. 210 of the Mines Act 1890 (No. 1120), 
in the same position as a plaintiff and defendant | from an order of a Court of Mines directing а 
in an action in a Court of law, and if, in the | company to be woundup. Inre Midas Extended 
course of their litigation, they make an agree- | G.M. Co., ex parte Morley, 11 V.L.R., 647. 
ment or compromise between themselves, the ` F-C-, 9 Beckett and Hodges, JJ. (Higinbotham, 
Court is bound to act uponit. National Bank | C.J., diss.), (1891). V. 


v. Campbell, 12 V.L.R., 67; 7 A.L.T., 113. | 363. — Companies Act 1890 (No. 1074), Part П. 
F.C., Williams, Holroyd and Cope, JJ. (1886). | —Company not having debts—Winding up by 
V. Court.]—Per a'Beckett, J. :—Part П. of the 
359.—Mining Companies Act 1871 (No. 409), | Companies Act 1890 (No. 1074), does not contem- 
вес. 93—Proof of debt.]—Where a shareholder, , plate a compulsory winding up of a company 
contributory, or creditor of a mining company, | Where there are no creditors. Per Hodges, J. : 
being wound up, calls upon a creditor to prove | — "The fact that there are no creditors should be 
his debt under sec. 93 of the Mining Companies | an important fact in the Court exercising its dis- 
Act 1871 (No. 409), the decision of the Court | cretion not to so wind up, assuming it to have 
does not bind the other shareholders, contribu- , jurisdiction in the matter. No opinion on this 
tories, or creditors, any or all of whom may at | point was expressed by Higinbotham, C.J. In 
any time (at all events until the debt is paid), | re Midas Extended G.M. Co., ex parte Morley, 
call on the proving creditor to again prove his | 17 V.L.R., 647. Е.О. (1891). V. 


debt. National Bank v. Campbell, 12 V.L.R., | зе Companies Aet 1890 (No. 1074), sec. 303 


E rd se A — —Winding up of company—Indebtedness.]—On 
— ' |27th February, 1891, a no-liability company was 
360.—Mining company carrying on operations indebted by way of overdraft to the Union Bank 
out of Victoria —Registered office in Victoria— | ®t the Ballarat branch. On the morning of the 
Mining district—Jurisdiction of Supreme Court 27th, à sum of money, sufficient to cover the 
— Mining Companies Act 1871 (No. 409), secs. 59, overdraft, was paid into the company's account 


61—Mining Companies Act 1886 (No. 881), sec. 2.] at the head office of the bank at Melbourne, the 
money consisting chiefly of cheques. The only 


evidence of this payment was a pay-in-slip which 
contained the condition that the cheques were 
** not available until collected." There was по 
evidence that any of the cheques had been sub. 
sequently dishonoured. A resolution for wind. 


—The Supreme Court has no jurisdiction to 
order the winding up of a mining company, reg- 
istered under the Mining Companies Act 1871 
(No. 409), and having its registered office in a 
mining district of the colony of Victoria, but ! 
carrying on its operations out of the colony. In 


re Paroquet G.M. Co. No Liability, 15 V.L.R., | ing up the company voluntarily was passed in 
609. Hodges, J. (1889). V. ce afternoon of 27th February. Held, that 


| inasmuch as the cheques were not available until 
361.—Mining company carrying on operations | collected, the debt to the bank had not been 
out of Victoria—Registered office in Victoria— ; discharged at the time of the passing of the 
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resolution, and that therefore as the company ' pany was not registered, and had allowed the 
was “іп debt,” the voluntary winding up must : judgment to go, and had not opposed the peti- 
be held invalid. Morley v. Gore, 19 V.L.R., tion for winding up, the shareholders could not 
199; 14 A.L.T., 117; 15 A.L.T., 27. E.C., | afterwards set up the non-registration of the 
Williams, Holroyd and Hodyes, JJ. (reversing | company for the purpose of setting aside the 
a’ Beckett, J.), (1892-3). V. , winding-up order. In re Morning Star G.M. 


365.—Companies Act 1890 (No. 1074), Part IL., | ae UM Li is е 


secs. 191, 252, 254— Mining company carrying : 
on operations elsewhere thau in Victoria —Regis- | 368.—Winding up—Contributory—Shares ap- 
tered office іп Victoria—Mining district —Wind- | plied for and allotted in the name o? another— 
ing up— Jurisdiction of Supreme Court.]— Where | Liability.]—See In re Ethel Tin M. Co. Ltd., 
a mining company carries on its operations else- | Wesley and Fergusson’s Shares, 3 N.S. W. W.N., 
where than in Victoria, and has its registered | 65. Defel,C.C. Insolvency (1880). N.S.W. 
office in Victoria in a place not within any mining | 

district, the Supreme Court has jurisdiction to |  969.—Contribution— Liability of shareholders 
order the winding up of such company. Іп re | 9 indemnify directors for liabilities incurred in 


Tumut Alluvial G.M. Co., 19 V.L.R., 391; 15 | excess of their powers — Ratification.] — The 
A.L.T., 54. Williams, J. (1893). Cf., 361 supra. | doctrine of contribution does not depend upon 
V. contract but upon general principles of equity, 

366.— Deed of settlement— Winding up— Debt : and is not an incident of suretyship alone ; thus 
by company—Calls—8et-off.]—By the deed of where a shareholder has ratified the act of his 
settlement of a tin mining company, it was pro- directors in rendering themselves personally 
vided that certain moneys amounting to £638 responsible for liabilities incurred on behalf of 
were to be paid to W. out of moneys actually the company but in excess of their powers, he is 

| 





received for calls, or out of the profits of the | liable to contribution in respect of such liabili. 
mine. W., by deed, assigned these moneys to | ties in proportion to the number of shares held 
S. ; W. was а shareholder in the company, and by him. Where a shareholder had at a general 
liable as such to contribute towards the com. | Meeting moved the adoption of a report contain- 
pany’s liabilities to a larger amount than the | ing а statement of such liabilities and an account 
sum assigned by him to S. No calls had been | Of the transactions in respect of which they had 
made, and there had been no profits, On the , been incurred: Held, this was sufficient evidence 
of ratification. Toohey v. M'Culla, 10 N.S.W. 
L.R. (E.), 264; 6 W.N., 106. Owen, J. (1889. 
90). N.S.W. 


winding up of the company, S. claimed to prove 
against the company's estate the said sum of 
£638, which claim was opposed by the official 
liquidator, but allowed by the Chief Commis- 
sioner. On appeal the Chief Commissioner's de- 


370.—Mining Partnerships. Act (24 Vic. No. 21) 

| —Amending Acts, 34 Vic. No. 16, 40 Vic, No, 3— 
cision was sustained. Held, that S., as the Compulsory winding up—Companies Act, sec. 
assignee of W., was entitled to prove for the | 945. « Unregistered company."] — A company 
said sum in his own name against the estate of registered under the Mining Partnerships Act 
the company without any right of set-off by the | (04 Vic. No. 21), and not registered under the 
company in respect of the liabilities of W. as & Companies Act, may be compulsorily wound up 
shareholder therein. In re St. Lucia Tin M. | under the Companies Act. In re Grand United 
Co. Lid., 13 N.S. W.S.C.R. (Е.), 31. Hargrave, | Q.M, Co., 10 N.S. W.L.R. (E.), 269; 6 W.N., 
J. (1875). N.S.W. | 106. F.C. (1889). N.S. W. 


371.—No Liabillty Mining Companies Act (44 
Vic. No. 23), secs. 9, 11—-Companies Act (37 Vic, 
No. 19), sec. 243 — Liquidation.] — A company 
registered under the No Liability Mining Com- 
panies Act can be wound up by the Court under 
the Companies Act. The decision of Molesworth, 
J., in Re Collingwood Q.M. Co., 5 W.W. & a’B. 
(E.), 190 (1868), not followed. Per Manning, 


$67.— Registration —Winding up — Judgment 
against officlal manager.]—À company formed 
for gold mining purposes was not registered ; an 
order was made for winding it up on a judgment 
obtained against S., who had been dealt with as 
official manager. On motion by shareholders to 

set aside that winding-up order: Held, that as 
| they had taken no steps to show that the com- 
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J., at p. 26 :—'' Does the Хо [Inability Mining Case, 14 N.'S.W.L.R. (E.), 347. Darley, C.J., 
Companies Act preclude it? Sec. 11 of that Act ` Owen and Foster, JJ. (1893). N.S. W. 
no doubt incorporates a number of sections under | 
the Companies Act, but those are sections relat- 3$72b.]—W here the members of a syndicate 
ing to the working of the company, and that , resolved to form а company, distributing the 
section is just inserted for the purpose of incor- shares therein rateably amongst themselves 
porating these sections of the Companies Act | according to the extent of their interests in the 
with the No Liability Mining Companies Act. | syndicate property, the same to be deemed in 
I do not see that because à number of sections , great part paid up, and a deed of sale of their 
are incorporated in that way others are neces- property was executed by their. trustees to a 
sarily excluded." Per Manning, J., at p. 27 :— trustee for the company, afterwards filed with 
“I think that a monstrous injustice would be | the Registrar and adopted by the directors, 
done to creditors if a company, registered under : which embodied the above resolution: Held, 
the No Liability Mining Companies Act, could that the deed of sale was not a contract within 
not be wound up under sec. 243, and that as the | the meaning of sec. 57 of the N.S.W. Act of 
power to do so has not been taken away by | 1874, corresponding with sec. 25 of the English 
express words, and as there is & debt due from | Companies Act of 1867, so as to protect the 
the company to the petitioner, I must make the ' shares from liability to calls in respect of the 
order as asked, and therefore order the com- ! amounts which were to be deemed as paid up. 
peny to be wound up." Im re Brown's Creek | It did not affect a genuine transfer of property 
G.M. Co. No Liability, 14 N.S. W.L.R. (E.), | in respect of which shares deemed to be paid up 
24. - Manning, J. (1892). N.S.W. formed part of the consideration ; nor were there 
372.—Companies Act 1874 (37 Vie. No. 19), | дау logal agate: OF diabilitiea” crested’ thats 
sees. 6, 10, 21, 57—Settling list of contributorles | 2747060 е Case, L.R. 10 Ch., 157, distinguished. 
—Shares at а discount—Registered contraet— : Smith (Official Liquidator of Bonang Co. Ltd.) 
| v. Brown (1896), A.C., 614 ; 65 L.J.P.C., 89; 75 


Issue of shares — Signatory to memorandum — , 
Illegal association—Costs of official liquidator.] L.T., 213; 45 W.R., 132. J.C., Lords Halsbury, 
' L.C., Herschell, Watson, Hobhouse, Macnaghten, 


--А contract made with a trustee for a proposed | . — 
diners aud-fegistered аади ану acted Morris, Davey and Sir Richard Couch : panes 


upon by the company after its formation, is a ' 
sufficient compliance with sec. 57 of the Com. | 372c.—Winding up — Liquidator — Refusal to 
panies Act.  Hartley's Сазе, L.R. 10 Ch., 157 confirm appointment—$56 Vic. No. 24, sec. 12.]— 
(1875), reluctantly followed. Shares for which | The Court refused to confirm the appointment 
signatures are affixed to a memorandum of asso- | Of a liquidator, as the relation in which he stood 
ciation are “issued " on the registration of the | towards certain creditors rendered it difficult 
memorandum. Fothergill’s Case, L.R. 8Ch., 270 | for him to act impartially in the interests of the 
(1873), and Dalton Time Lock Co. v. Dalton, 66 | company generally. Re Swanbank Collieries Ltd., 
L. T. N.S., 704 (1892), followed. Where ап official 7 Q.L.J. (N.C.), No. 88. Griffith, C.J. (1894). 
liquidator is an applicant or plaintiff, he is treated Q. 

as an ordinary litigant in having to pay costs | 373.— Companies Act 1864 — Practice — Stay 
personally if unsuccessful ; but, where he is de- | of proceedings.] — The Court will stay pro- 
fendant or respondent, the order for costs, if | ceedings against the shareholders of a company 
any, will be against the company. Inre Bonang which is being wound up, although such pro- 
G.M. Co. Lid., Brown’s Case, 14 N.S. W.L.R. ceedings were instituted to recover a debt which 
(Е.), 262, Manning, J. (1893). N.S.W. | became due prior to the registration of the 


372a.]—4A contract made with a trustee for a , Company. Imre Karkarilla M. Co. Ltd., Moyle’s 
proposed company, and registered, und subse- Case, 1 S. A.L.R., 43. Gwynne, J. Equity (1867). 
quently acted upon by the company after its | S.A. 
formation, is а sufficient compliance with sec. | 374. — Forfeiture — Calls — List of contribu- 
57 of the Companies Act. Hartley's Case, L.R. | torles—Discretion of directors.]—Per curiam :— 
10 Ch., 157, followed. Decision of Manning, J., “Тһе non-payment of calls did not work a for- 


supra, affirmed. In re Bonang G. М. Co., Brown's | feiture, and, there being nothing to show that 
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the directors had declured them forfeited, the for the purpose of purchasing and working cer- 
defendant was rightly placed on the list of con- , tain claims specified in the prospectus provided, 
tributories.” Potosi M. Co. Ltd. v. O'Halloran, ` amongst other things, that the company was to 
4 S.A.L.R., 87. Hanson, O.J., Gwynne and : be considered formed &s soon as 15,000 shares 


Wearing, JJ. (1870). S.A. | should have been applied for, and that applicants 


| for shares should pay 2s. 6d. per share on appli- 
375.—Compantes Act 1864—Liquidator—Right cation and 5s. on allotment. 14,000 shares only 


of bringing action.]—Clause 123 of the Companies having been applied for, one of the promoters 
Act 1864, empowering a liquidator to apply toa sent in applications on behalf of persons in the 
judge of the Supreme Court in Chambers, does ; Northern Territory for (in all) 1,000 shares, but 
not deprive him of his right to bring an action | од these shares no money whatever had been 
for unpaid calls, but is a cumulative remedy. , paid; and thereupon the company was treated 
Inglewood Mining Venture Ltd. v. Price, 6 З.А. & formed, nor was there any evidence that such 
L.R., 2. Hanson, C.J., Gwynne and Wearing, | promoter was authorised so to apply. The 
JJ. Common Law (1872). S.A. | memorandum of association further provided 
that the promoters should receive 7,500 fully 
| paid-up shares, but these shares were in fact 
‘ never allotted. The articles of association pro- 
articles of association or otherwise, a company із vided that every director should be a holder of 
unable to pursue the objects for which it is atleast 100 shares. Subsequently to its forma- 
formed, the Court has power on petition of : tion as above, one of the promoters was appointed 
parties interested to order its dissolution. Inre | director of the company, basing his qualification 
Kapunda United Tradesmen's Prospecting Co. | on his claim to the unallotted shares above 
Ltd., 88. A. L. R., 55. Gwynne, J. Equity (1874). | mentioned. Machinery was purchased for the 
S.A. , purpose of carrying on the necessary mining 

377.—Companies Acts — Meeting, impraetic- | operations, but before anything was done it was 
ability of—-Dissolution.]—A provision in articles , found that the information on which the pros- 
of association of a company requiring persons | pectus was issued was incorrect, and the claims 
representing the whole of its shares to be present ! specified in the prospectus were never transferred 
at its general meetings is in itself a ground for | tothecompany. The machinery was accordingly 
ordering the winding up of the company where ; sold, and the only object which the company 
some of its shareholders reside at the place where | proposed to effect by continuing in existence 
the operations of the company are to be carried , was to prosecute an action against the Northern 
on, but at so great distance from the office of | Territory promoters for fraudulent misrepresen- 
the company as to render it difficult, if not | tation. More than one year had elapsed between 
practically impossible to secure their attendance | the time when the company was first started and 
at such general meetings. I» re Kapunda United | the filing of the petition for compulsory liquida- 
Tradesmen’s Prospecting Co., 8 S. A.L.R., 55. , tion. Held—(1.) That the 15,000 shares had 
Gwynne, J. (1874). S.A. | never been bond fide subscribed for, and the 
company therefore never legally formed. (2.) 

$18.—Companies Act 1864, sec. 15 —Power of | That the appointment of the promoter as direc- 
Court — Dissolution.] — Semble, the Court can ' tor was а nullity, he not possessing the necessary 
make an order for dissolution under the above qualification. (3.) That assuming the company 
circumstances if it thinks it is ‘ just and equit- : to have been properly formed, nothing substan- 
able that the company should be wound up.” , tial having been done within one year from its 
In re Kapunda United Tradesmen’s Prospecting | formation, the subject matter (the claims men- 
Co., 8 S. A.L. R., 55. Gwynne, J. (1874). S.A. , tioned in the prospectus), never having been 
acquired, and the only object proposed to be 

$79.—Companies Act 1864 —Compulsory wind- attained by the continuance of the company not 
ing up—Failure to prosecute objects for which | being one of legitimate mining enterprise, the 
founded —Qualifleation of directors—Bona fide | Court would order a compulsory liquidation on 
subscription for shares.]— The memorandum of ' the ground that it was just and equitable that 
association of a company purporting to bestarted , the company should be wound up. In re Golden 


376.—Companies Acts—Dissolution.]—W here 
from any cause, whether from a defect in its 
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Reef М. Co. Lid., ex parte Ward, 8 S. A.L.R., | 100 shares in the proposed company allotted to 
241. Gwynne, J. Equity (1874). S.A. him, accompanying such application, in accord- 
l ance with the terms of the prospectus, with a 
$80.—Principal and agent—Company—War- | cheque for the allotment-money. Before allot- 
ranty of authority—Onus proband!.]—The de- | ment the defendant saw B. and verbally with- 
fendant, being secretary to the Yam Creek Gold | drew his application, and his cheque for the 
Mining Company, telegraphed to the plaintiff to allotment-money was torn up in his presence by 
wind up the affairs of the company. There was | B. who, being then unable to find the applica- 
subsequent correspondence between the parties, | tion, the same was not returned to the defendant. 
the plaintiff sometimes addressing the defendant The company was formed, defendant's name 
personally, аф others as secretary to the com- | being placed on the register in respect of the 100 
pany ; and the account was opened in the books | shares, and remained on the register at the time 
of the plaintiff in the name of the company. : of the voluntary liquidation of the company, and 
There was no evidence that the defendant had , notices wére from time to time sent to him as a 
not authority во to employ the plaintiff on behalf ' shareholder, some of which he returned, and 
of the company. Held, that the defendant was ; others wholly disregarded Held, that the de- 
not personally liable ; and that the onus of prov- | fendant was not, under the above circumstances, 
ing that the defendant had not authority rested ! liable for liquidator'scalls. Great Amalgamated 
on the plaintiff. Jones v. Scott, 98. A.L.R., 174. | G.M. Co. Lid. v. Morris 11 S.A.LR., 9. 
Hanson, C.J., Gwynne and Stow, JJ. Common ' Gwynne and Stow, JJ. Common Law (1876-7). 


Law (18765). S.A. | | S.A. 
, 383. — Winding up — Fraud of promoters — 


381.—Companies Act, 1864—Liquidation—Con- | aches in removing name from register.]—In re 
tributories—Fally paid-up shares—Agreement— | Photographic Co. of S.A., 18 S.A.L.R., 13. 
Memorandum of association.]— Ву an agreement Boucaut, J. (1884). S.A. 
made between B. and C., it was agreed that B. i 
should sell to C. for purpose of an intended, 384.—Mining Companies Acts No. 204 of 1881 
mining company, certain mineral claims, the and 256 of 1882, вес. 10—Issue of paid-up shares 
purchase-money to be £3,000 and 3,000 fully | .—Distribution of surplas on winding up.]—Paid. 
paid-up shares in the company when forined. | up shares may be issued in a no-liability com- 
The company was formed, and the agreement ! pany. Inordinary cases of winding up companies 
was referred to in the memorandum of associa- ' the assets, after all liabilities have been dis- 
tion, but was not filed with the Registrar of | charged, are distributable amongst the sbare- 
Companies. The company subsequently went | holders according to the amount of capital 
into liquidation and certain of the shareholders ' contributed. The law in this respect has not 
filed a petition for the purpose of having B.'s. been altered by the Joint Stock Companies Act 
name placed on the list of contributories, Held, | of 1864 or by the Mining Companies Acts of 
that whatever the rights of creditors of the com- | 1881 and 1882. Where, therefore, in a no- 
pany, the shareholders, for whom at most B. was | liability company some of the shareholders held 
merely in the nature of a surety, had no rights shares fully paid up to 10s., and other subscrib- 
as against B. In re North Eleanor G.M. Co. | ing shares in which 2s. had been paid: Held, 
Ltd., 10 S. A.L.R., 174. Gwynne, J. Equity | that the surplus assets must be distributed 
(1876). S.A. | amongst them in the proportion of 10s. to 2s. 
' Per Way, C.J., at p. 23 :—‘ Any contract with 
382.— Liquidation — Contributory — Authority |! respect to the distribution of the profits does 
to place on register—Revocation.]—A person ' not affect the distribution of the capital unless 
whose name has been placed on the register of а ' it is expressly extended to the capital.” Per 
company without his consent or authority isnot Boucaut, J. (arg.), at p. 22:—‘‘In a limited 
bound to take steps to remove his name from company there is a liability to pay, based on 
such register, nor liable as a contributory on the ' contract. Here there is no contract and no 
liquidation of the company. The defendant liability.” In re Malakoff G. M. Co. No Liability, 
made application in writing to B., a broker, 18S.A.L.R.,20. F.C., Way, C.J., and Вочсали, 
employed to float an intended company, to һауе | J. (1884). S.A. 
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384a.—Companies Act 1864, sec. 34 —Rectifi- ' determine the contract of service. Wild v. 
cation of register—Removal of contributory on Great Matrix Ruby M. Co. Lid., 2AS. A.L.R., 
application of co-contributory—Costs.]—AÀt the 48. F.C., Way, C.J., Boucau and Bundey, JJ. 
instance of W., a prospectus was issued inviting (1890). S.A. 


applications for shares in a mining company, ' 385.—Winding пр Court having jurisdiction 
stating that as soon as 500 shares were applied | Mining Companies Act 1872 (N.Z.), (36 Vie. No. 
for by the publie, the company was to be con. | 83).]—The District Court for the district where 


sidered floated. On the floating of the company, | it was contemplated that a mining company 
a considerable sum of money would inure to W. 


through his nominees. Only 359 shares were 
applied for by the public, when W. (the vendor 
of the proposed company) put in an application : 
in the name of Н. for the remaining 141 shares, ' 


; would carry on operations is the proper tribunal 
to entertain & petition to wind it up, although 
no operations have actually been carried on. 
The Supreme Court has no jurisdiction where 
there is a District Court for such district. In re 


but paid no cash in connection with the applica- ; Submarine G.M. Co. Ltd.. C.L.J.. 63: 1 N.Z J.R. 
tion. On the winding up of the company, there (N.S.) S.C., 37. l N.Z. 


was a surplus, and A. (a contributory) took out 
a summons, calling upon H. to show cause why 
he should not be removed from the register, on 


386.—Winding up —- Jurisdiction — Acquies- 
cence in order afterwards impeached—Estoppel.] 


the ground that the application in the name of! | 2 2. had — icis 
H. by W. for 141 shares was a fraud, and that | 08 elapse betoro moving to sev aside an 


the company never was properly constituted | order for winding up on the ground of want of 
Held, that the name of H. must be removed jurisdiction : Held, that they were not estopped 


from the list of contributories. Н. was ordered | p iue peu ps е 2 22. or 
to pay the costs of the applicant, and of the ^ "' ^ " * 7 een NZ 
liquidator ; the applicant to have costs as be- * 
tween solicitor and cliont from the compauy. ——— 
In re Mount James Consolidated S. M. Co. Ltd.; shareholders Шаша compenice Act 1899 (N-Z.), 
fare Hayward, ex pare Allen; 28 SALR:, | (50 Vic. No. 19), Beer M, 99, 100.]—In the wind- 
127. Boucaut, J. (1889). S.A. ing up of a gold mining company incorporated 
under the N.Z. Mining Companies Act 1886 (50 
Vic. No. 19), forfeiting shareholders are liable 
under sec. 54 to contribute in respect only of 
such part of the debts which were owing when 
they forfeited as remains owing at the date of 
the winding-up order. Ez parte Harley, In re 
Owen Q.M. Co. Lid., 7 N.Z.L.R., 476. Rich. 
mond, J. (1889). N.Z. 








| 

384b.—Employer and employe— Weekly hiring 
— General hiring — Determination of service — 
Reasonable notice—Winding up of company. ]— 
The plaintiff was engaged by the defendant 
company at a weekly salary as manager of a 
mine in the MacDonnell Ranges, five weeks’ 
journey from Adelaide. On 9th April, 1889, the 
company gave plaintiff a week’s notice determin- 388.—Mining Companies Act 1886 (N.Z.), (50 
ing the service, but the company made no pro- | Vic. No. 19)—Contributories.]—The holders of 
vision for relieving him of the custody and care | fully paid-up shares do not come within the 
of their camels and other property, of which the | definition of contributories given in the Mining 
plaintiff remained in charge after the expiration | Companies Act 1886, and no call can be levied on 
of the notice. On April 10th, a resolution was | contributories to equalise the payments of these 
passed to wind up the company. The plaintiff | two classes of shareholders. In re White’s Reef 
then claimed wages to 20th August, 1889, in lieu | G. M. Co., 11 N.Z.L.R.,94. Williams, J. (1801). 
of notice. Held, that the presumption of a N.Z. 
weekly hiring, raised by the reservation of a| 389.—Adjustment of right of contributories— 
weekly salary, was rebutted by the other circum- | Levying call.]—Quere, whether there is power 
stances of the service. The plaintiff was accord- | under the N.Z. Mining Companies Act 1886 (50 
ingly entitled to reasonable notice, and under | Vic. No. 19), to levy a call even for the purpose 
the circumstances his claim for payment up to | of adjusting the rights of contributories amongst 
20th August was a reasonable one. Semble, а | themselves. In re Whites Reef G.M. Co., 11 
resolution to wind up the company did not | N.Z.L.R., 24. Williams, J. (1891). N.Z. 
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$90. — Contributorles — Shareholders having | penses incurred. The District Court judge held 
forfeited more than twelve months before liquid- he had no power to do во, and that the liquid- 
ation.]—Shareholders who for non-payment of  ntor was trustee for the creditors, who ought 
calls have forfeited their shares for more than therefore to bear the loss. Held, on appeal, that 
twelve months before liquidation, cannot be, the Court had this power. In re Extended 
placed on the list of contributories on the ground ' Wakahi G.M. Co., Moore v. Cuff, 13 N.Z.L. R., 
that the calls were improperly made, and in the , 544. Richmond, J. (1894). N.Z. 


absence of a duly qualified quorum of directors. | 393.—Winding up company—Company regis- 

In re Whites Reef G.M. Co., 11 N.Z.L.R., 24. | ered in Victoria — Carrying on business in 

Williams, J. (1891). №2. | another colony—Jurisdiction of Supreme Court.] 
391.—Mining Companies Act 1886 (N.Z.), (50 | —See PRACTICE, 222, 223. 


Vie. No. 19), sees. 47, 54, 76—Twelve months’ 394.— Mining company carrying on operations 


xS Z f 
liability —Winding ир.) In order to fix & share | outside Vietoria—Winding up—Jurisdiction of 
holder with liability under sec. 54 of the Minsng Supreme Court.]—See PRACTICE, 224. 


Companies Act 1886 (50 Vic. No. 19), it is suffi- | 

cient if a petition for winding up, on which an:  995.—Mining partnership—Deed of settlement 
order is made, is presented within the twelve | —Not signed—Director—Estoppel.]—See PART- 
months referred to in that section, and it is поь NERSHIP, 18. 

necessary that the order for winding up should | 396. Secretary of company — Injunction — 
be made within the twelve months, and sec. 47 | Contract — Masters and Servants Act.] — See 
ів to be construed the same way. The second | EMPLOYER AND EMPLOYE. 


clause of sec. 54 is inserted ex abundanti cawtelá, 
and does not limit the operation of the first 397. — Winding up company — Jurisdiction — 


clause of that section. Sec. 75 fixes the time Aequiescence in order afterwards impeached— 

during which the liability lasts. Zn re Nenthorn Estoppel.}—See Practice, 234. 

Consolidated Q.M. Co., Edmond's Case, 11 N.Z. | 398.—Distress— Payment of money into Court 

L.R., 413. Williams, J. (1892). N.Z. | —Jurisdiction to determine rights of parties 
where liquidator's appointment invalid.] — See 


392.—Winding up—First and second list of DISTRESS. 


contributories — Embezzlement by liquidator— 
Power of Court to settle third list of contribu- 
torles —Mining Companies Act 1886 (N.Z.), (50 
Vic. No. 19), secs. 102, 108—Mining Companies $99.— Consent to judgment —Offlcial agent.]— 
Aet Amendment Act 1890 (54 Vic. No. 14), sec. 3.) | On 24th September, 1368, the National Bank of 
—An order for the winding up of the W. Com- | Australasia issued a writ on а bill of exchange 
pany was made by the Nelson District Court on | against the Band of Hope Company, Registered. 
25th September, 1890, under the Mining Com- | On the 18th September a special general meeting 
panies Асі 1886 (50 Vic. No. 19), and its amend- | of the company passed a resolution that the 
ments, and one R. was appointed liquidator by | action should not be defended, and an attorney 
the Court under sec. 3 of the Amendment Act of | was appointed to consent to judgment. On the 
1890. A first and afterwards a second list of | 23rd September another writ was issued, the 
contributories were settled by the Court under ! former having been abandoned, to recover the 
secs. 102 and 108 of the 1886 Act, and the assets | same debt. The attorney, without any fresh 
of the company and the amounts received from | authority, consented to judgment, and execution 
the contributories under the lists so settled | was issued. The sheriff sold on 24th September, 
would have been sufficient, if properly applied, | and the company received the proceeds of the 
to satisfy the debts and liabilities of the com- ! balance of the sale. On the 29th October an 
pany. The liquidator R., however, embezzled a | order was made to wind np the company. Ona 
considerable portion of these. A new liquidator, | summons at the instance of the official agent to 
M., was appointed in his stead, and he applied | set aside the judgment, it was held, that the 
to the Court to settle a third list of contribu- | company had precluded iteelf from setting aside 
tories to enable him to pay the creditors the | the judgment by receiving the proceeds of the 
balance due them, and to meet additional ex- | sale, and by not applying within the proper 
1 


XXV.—MISCELLANEOUS. 


— — — — — — — —t — — — — — 
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time. The official agent was in the same position 


as the company. National Bank v. Band of | Owen, JJ. (1887). 


Hope G. M. Co., Regd., A.R., 96th Nov., 1868. 
V. 
400.—Mining Companies Act 1871 (No. 409), : 
sec. 48—Bill of sale.]— When а bill of sale is 
sealed and registered in accordance with Act , 


No. 409, sec. 48, it is to be presumed that all | 


preliminaries have been complied with. Newey | 
v. Rutherford, 3 V. L. R. (L.), 341. 


401.—Companies Act 1890 (No. 1074), sec. 248. ] | 


—Semble, per Williams and Holroyd, JJ. :—The 
words “ to be” in sec. 248 of the Companies Act | 
1890 (No. 1074), have been inserted by error. 
Haddow v. Duke Co., 18 V.L.R., 155. ЕС. 
(1891-2). V. 


[М№оте. —See now Act No. 1348, rectifying the 
above mentioned error.] 


402.—Companies Act 1890 (No. 1074), sec. 308 
—** In debt."]—' The words “іп debt " in sec. 303 


of the Companies Act 1890 (1074), mean an exist- | 
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| of the company,” 


th 
Banco (1877). | ereon and elsewhere, 


164 
N.S.W.L.R. (E.), 193. Stephen, Defell and 
N.S.W. 


404.—Debentures ** secured upon the property 
form of — Trust deed giving 
, priority over subsequent eneumbrances.] — The 
defendant company was formed with the object 
of acquiring certain lands for the purpose of 
coal mining, of exploring and working the mines 
of building and buying 
steamers, locomotives, &c., and of carrying on 
generally the business of colliery proprietors, to 
lend, invest, and otherwise deal with any moneys 


! not immediately required for the purposes of 
| the company, and to raise money by mortgage, 


debenture, or otherwise. The company was in- 
debted to the plaintiffs in the sum of £20,359, 
and by Article 6 it was recited that, as regards 
that debt, it had been agreed to issue debentures, 
which, after two prior mortgages, amounting to 
£35,000, should constitute a first charge on all 
the property of the company. By Article 10, 
debentures were to be issued to the plaintiff for 
the sum of £20,359, payable at the: end of ten 


ing unsatisfied liability. Morley v. Gore, 19 | years, and bearing interest at the rate of 6 per 


V.L.R., 199; 14 A.L.T., 117; 15 A.L.T., 27. 
F.C., Williams, Holroyd and Hodges, JJ. (revers. 
ing a’ Beckett, J.), (1892-3). V. 


403. — Solicitor — Authority to institute pro- 
ceedings in client's name— Challenge to produce 
authority —Answer to suit —Costs.]— Defendants 
having a claim on plaintiff company, issued a 
writ to recover the amount, and the writ being 
returned non est inventus, took proceedings by 


way of foreign attachment under the Absent | issued to be secured upon the property of the 


Defendants Act. W., who had acted as solicitor 


for the plaintiff company on previous occasions, | 
refused to accept service of the writ originally | 


issued by defendants, but, on defendants taking ! 


further proceedings, filed a claim in the name of ! 


the plaintiff company, and obtained an injunc- 


ceeding with their action at law. Ор the motion 
to continue the injunction, defendants took the 
objection that W. bad no authority to institute 
the suit, but Manning, J., over-ruled the objec- 
tion, and continued the injunction till the hear- | 
ing. Held, on appeal, that the defendants had | 
a right to callon W. to produce his authority, | 


and that as he had failed to do so, the injunction | 


must be dissolved, and the suit dismissed with | 
costs as between solicitor and client, to be paid 
by W. 


Hawkin’s Hill G.M. Co. v. Briscoe, 8 | 


cent. per annum, in such form as the directors 
might determine. By Article 52, the directors 
had power, at their discretion, to borrow any 


| sums of money for the purposes of the company, 


but so that the moneys so raised should not at 
any time exceed in the whole £10,000, except 
with the consent of a general meeting. In a 
suit brought by the plaintiffs against the com- 
pany, with regard to the issue of the debentures, 
it was ordered that the debentures should be 


| company, after the two prior mortgages. In 
pursuance of this decree the defendants proposed 
to issue to the plaintiffs debentures, purporting 
on the face of them to secure the amount there- 
of, subject to the two prior mortgages, and ‘‘ to 


i 5n : the business provided for under the articles." 
tion ez parte, restraining defendants from pro- : 


Held (per Owen, J.), that the words “алпа to 
the business provided for under the articles," 


| should be struck out; per Darley, C.J., and 
| Innes, J. (Manning, J., diss.), over-ruling Owen, 
| J., that the plaintiffs were entitled (in addition to 


the debentures), to a trust deed, giving them 


! priority over all subsequent charges upon the 


! property of the company. Robison v. Coal Cliff 
Land and Coal M. Co., 12 N.S. W.L.R. (E.), 
293 (1891). N.S.W. 


4048.—Contract— Construction —Sale of min- 
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ing lease —Payment when company formed.]—A 


contract for the sale of a mining lease acknow- | 


ledged the payment of £50, and provided that 


COMPANY (MISCELLANEOUS). 
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405a.—Debenture— Floating security— Bill of 
sale—Lien ticket—Goldfields Act 1874 (38 Vic. 
No. 11), Regulation 38—Foreclosure—Form of 


the balance should be paid when a company was | order.]—A limited company, by six debentures 


formed and satisfactorily in existence. Held, 
under the circumstances of the case, that ** com- 
pany” did not mean a registered company. 
Vstnell v. Simpson, 9N.S.W.W.N.,45. Darley, 
O.J., Innes and Stephen, JJ. (1892). N.S.W. 








at different dates, charged all its present and 
future real and personal property and interest in 
lands, and all its plant, machinery, debte, good. 
will, chattels, effects and assets, and generally 
all its property real and personal, for the repay- 


404b.—Execation on foreign judgment—Com- , ment of the sums and interest secured thereby. 


The debentures were to be a floating security, 
and the moneys so secured were to be payable if 
default were made in payment of principal or 
Сене obtained do Victoria; by k maimed | interest for twenty-one days. A bill of sale was 
К ar . | subsequently given by the said company over 
woman against a no-liability company registered ; қ А 
ME : certain machinery and plant as collateral security 
in Victoria, but whose land was in New South | : . 4 
EN | to the said debentures, and a lien ticket under 
Wales. Dean v. Rising Moon G.M. Co., 10 : 
ныт” | Regulation 38 of the Goldfields Act 1874, was 
аа ыы T soo ""* a| also given as security collateral with the bill of 
404e. — Dissolved company — Wrong proceed- | sale. Default having been made in the payment 
ings by solicitor — Costs.] — Where a solicitor , of interest in the first debenture, application was 
caused an application to be made nominally in | made for foreclosure in all the property com- 
the name of a company which had been dissolved, prised in the debentures, bill of sale and lien 
he was made to personally bear the costs of the | ticket. A declaration of charge and a direction 
application. Selfe v. Colonial Ice Co., 8 N.S.W. | for inquiry and account were made, and in de- 
W.N., 153. Owen, J. (1894). fault of payment, the company was ordered to 


405.—Solicitor and client—Unauthorised pro- | do all acta and execute all conveyances necessary 
ceedings im company’s mame — Coste aguinst for vesting in the plaintiff the property Son: 
solicitor on the record —Practice.]—Certain per- | prised in the gebontores, bill -of ale * oo 
sons claiming to be directors of a company com- | ticket. Sadler’ Ts: Woriey ПЕОН 
menced a suit in the company’s name against followed. Poyser v. Mt. —— G. Co. Ltd., 
the acting directors to determine which body | — diange dier S 
was rightly appointed. After some interlocutory | 
applications had been made in the suit, the 
plaintiff abandoned the proceedings, and the de- 
fendants thereupon moved in their own name 
to dismiss the suit for want of prosecution. 


pany registered in Victoria—Assets in New South | 
Wales.]—Order made to issue execution in New | 
South Wales under Act 19 Vic. No. 12, on a | 





406.—Rash and hazardous speculation.]—The 
purchase of gold mining shares is & rash and 
hazardous speculation, but where the case is not 
& gross one it can be dealt with sufficiently, if 


need be, when the bankrupt applies for his dis- 
They also asked for costs against the solicitor on charge. In re Allen, 11 N.Z.L.R., 133. Williams, 
the record for the plaintiff, as having used (ће, у (1892) N.Z 

| š в . . 


company's name without authority. Held, that | 
the defendants had had two modes of protecting | 
themselves: (1.) By applying in their own | Proceeding by summons or by plaint.]—5See 
name for security for costs. (2.) By applying , PRACTICE, 407. 

in the company's name for dismissal of the suit | 
as unauthorised, and that as they had not 
adopted either course, the order for costs could | PRACTICE, LXI. 


only be made against the nominal plaintiff. ^ 409, Mining Statute 1865 (No. 291), sec. 163— 
Hawkins Hill О.М. Co. v. Briscoe, 8 N.S.W. Inspection of books of company not party to suit.) 
Г.К. (E.), 123 ; and Sejfe v. Colonial Ice Co., 10 —See PRACTICE, 143. 

N.S. W.W.N., 153, distinguished. South Bur. 
rangong G. М. Co. v. Gough, 15 N.S. W.L.R. (E.), 
113; 11 W.N., 52. Manning, J. (1894). 


N.S.W. ' 


407.—Mining Companies Act 1871, sec. 35— 


408.—Service of summons on company.]—5See 


410.—Company—Security for costs — Poverty.) 
—See PRACTICE, 115, 116. 


411. —8uing wrong defendant—Absent Defend- 
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ants Act—Agent of mining company.]—4See PRAC- 
TICE, 198. 


412. — Company — Shareholder in — Perjury — 
Materiality—Admissibility of minute book and 
depositions. ]—See CRIMINAL Law. 


413.—Absent Defendants Act—Foreign corpor- 
ation.]|—See PRACTICE, 166. 


414.—Goldflelds Act 1866, sec. 22—Dispute , 
** regarding ” partnership—Action by holders of 


miners’ rights and shareholder against manager 
also a shareholder—Costs—Jurisdietion of jus- 
tices.]—See PRACTICE, 119. 


415. — Fraud — Partnership — Money had and 
received —Accounts.]—See FRAUD. 


416.—Privy Council appeal — Practice.] —.See 
PRACTICE (APPEAL). 


417. — Solicitor’s authority to institute pro- 
ceedings—Costs.]— See Company (SEAL) ; SoLtc- 
ITOR ; ATTORNEY. 


418, —Residence— District Court. —22 Vic. No. 
18, вес. 5.]—5ее PRACTICE, 151. 


419.— Service of writ — Foreign company — 
Practice.]—5ee PRACTICE (SERVICE). 


420.— Award by umpire— Declaration under 
вес. 113 of Companies Act.]—See ARBITRATION, 
8. 


24—Decleration under Companies Act, sec. 113 
—Costs.]—Sce ARBITRATION, 5. 


422.—Arbitration Act 1892 (N.S.W.), secs. 12, 
24—Companies Act, вес. 113—Effect of Arbitra- 
tion Act on arbitrators under other Acts.]—See 
ARBITRATION, 6. 


423.—Companies Act 1864—Cheques or orders 
—Bill of exchange—Notice of dishonour—Ac- 
ceptance by secretary.]—Sce BILL oF EXCHANGE. 


COMPENSATION. 
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suit requiring a plaint. The proceedings for 
setting down the case sufficiently make the 
applicant a party. The Court of Mines may 
proceed without his presence if he neglect to 
attend, and should assess the damages upon the 


, evidence submitted by the owner and applicant, 


if they attend, or by either, the other not 
attending, and may award costs to or against 
the owner, occupier, or applicant, which may 
be enforced under the Mining Statute 1865 (No. 
291), sec. 146. In re The Mining on Private 
Property Act 1884, and a Claim for Compensa- 
tion by the Trustees, Executors and Agency Co. 
Ltd., 11 V.L.R., 717. Molesworth, A.C.J. 
(1885). V. 


2.—Mining on Private Property Act 1884 (No. 
796), secs. 18, 19, 21—Assessing amount of com- 
nsation — Jurisdiction of Warden to state 
special case.]—In assessing the amount of com- 
pensation to be awarded to the owners of land 
under the Mining on Private Property Act 1884 
(No. 796), à Warden acts in his judicial capacity 
as Warden, and not as a mere persona designata, 
for assessing compensation. Не may, therefore, 
as such Warden, state a special case under the 
Mining Statute 1865 (No. 291), for the opinion 
of the Court. Re Frederick the Greot Tribute 
Co., 18 V.L.R., 378; 8 A.L.T., 174. Webb, J. 
(1887). V. 


3.—Mining on Private Property Act 1884 (No. 
796), secs. 4, 31—Leases granted under Act— 
Right of renewal —Compensation.]—AÀ1l1 mining 


| leases granted іп pursuance of the provisions of 


the Mining on Private Property Act 1884 (No. 
796), carry with them the right of renewal 
under sec. 31 ; and the Warden has power to 
determine the amount of compensation in the 
case of a proposed renewal of a lease granted 
under sec. 4. Re Frederick the Great Tribute Co., 
13 V.L.R., 373; 8A.L.T., 174. Webb, J. (1887). 
V. 

4.—Mining on Private Property Act 1884 (No. 

796), sees. 16, 17, 31 Computation of compensa- 


! tlon—Prospective value of land during currency 
' of lease.]—In assessing compensation under sec. 

16 of the Mining on Private Property Act 1884 

(No. 796), a Warden may take into considera- 
Procedure.]— The proceedings under sec. 18 of | tion the probable prospective increase in surface 
the Mining on Private Property Act 1884 (No. | value by reason of the land becoming available 
796), by the owners of land taken possession of | for any purpose to which the surface might, but 
under the Act, to ascertain the amount of com- ! for the lease, with reasonable probability be 
pensation to which they are entitled, is not а. applied during its currency. But he must not 
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1.—Mining on Private Property Act 1884 (No. 
796), secs. 18, 22, 27—Claim for compensation— | 
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consider the condition of the underground work. | to new trial.]— Where in an action for compensa- 
ings or the value of the timber in them. Re | tion in respect of land compulsorily taken for 
Frederick the Great Tribute Co., 13 V.L. R., 373; | public purposes the jury, after hearing the con- 
8 A.L.T., 174. Webb, J. (1887). V. flicting evidence of experts as to the existence 


5.—Mines Act 1890 No. 2 (No. 1202), sees, 4, 5, | 2. P^Y 2 С 522 2. bri = 
6, 7,8, 9—Mines Act 1891 No. 2 (No. 1251), secs. pati n i a d Hg 199 d — 
5, 6, 19—Applicant for mineral lease—Right to RA * a Jury ipis "i б а, ee ны 
: be set aside as against the weight of evidence. 
have compensation determined.]—AÀn applicant ў ае NS 
à There is no rule which imposes upon a plaintiff 
for а lease under sec. 5 of the Mines Act 1891 | | . : 
M А іп order to sustain such verdict, the burden of 
No. 2 (No. 1251), not being the holder of a lease, ing. b d onta hemi қ 
is entitled to proceed by complaint to have the PE s bat аң Poe ар 
: tents of his land ; nor does it follow that because 
amount of compensation for surface damage : 
— a seam of coal is not presently workable at а 
determined in the manner provided by secs. 6, ft hät tions tuba fox tt 
7 and 8 of the Mines Act 1890 No. 2 (No. 1202). Pro — — sings 


А ғ if it is likely to prove profitable in the future. 
Bellamy v. Hopkins, 19 V.L.R., 34; 14 A.L.T., |? 
938 p beu e v Order of the Supreme Court of N.S.W. for a 
е 3 . е . 


new trial set aside. Brown-v. Commissioner for 
6. — Mines Act 1890 (No. 1120), sec. 315 — | Railways, 15 App. Cas., 240; 59 L.J.P.C., 62; 
Appeal from Warden — Compensation.] — No | 62L.T., 469; 7 N.S. W. W.N.,113. AC., Lords 
appeal lies to a Court of Mines from the decision | Watson, Macnaghten and Morris, and Sir Barnes 
of a Warden fixing the amount of compensation | Peacock (1890). N.S. W. 
in cases coming within the provisions of sec. 315 | 
of the Mines Act 1890 (No. 1190). Wheeldon v. — — — to^ compensa Hon 
Parkin, 20 V.L.R., 60; 15 A.L.T., 207. Hood, for damages by construction of a tall-*ace pass- 
J. (1894). v. ing through the bounds of their race—Right to 


deposit forkings on the bounds of a race.]—See 
7.—Mines Act 1890 No. 2 (No. 1202), secs. 6, 7, | Bohning v. Carroll, 1 N.Z.J.R. (N.S.) M.L., 47. 
8—Mines Act 1891 No. 2 (No. 1251), sec. 5— N.Z. 
Applicant for lease—Right to have compensation |  11.—Mining Act 1886 (50 Vic. No. 51), (N.Z.), 
determined.]—4À n applicant for a lease under sec. | sec, 217—'* Person employed " — Tributer.] — A 
5 of the Mines Act 1891 No. 2 (No. 1251), is | tributer in a mine is not a ' person employed ” 
entitled to proceed by complaint to have the | in a mine within the meaning of sec. 217 of the 
amount of compensation for surface damage Mining Act 1886 (50 Vic. No. 51). The words 
ascertained as provided for by secs. 6, 7 and 8 of | in that section “ person employed," imply the 
the Mines Act 1890 No. 2(No. 1202). Bellamy | relationship of employerand employé. Hoskings 
v. Hopkins, suprá, approved. Moe Coal M. Co. | v. Caledonian G.M. Co. Ltd., 7 N.Z.L.R., 756. 


Ltd. v. Lithgow, 20 V.L.R., 80; 15 A.L.T., 222. | Prendergast, C.J. (1889). N.Z. 
F.C., Madden, O.J., H : 
dun adden, O.J., Holroyd and ME JJ. m ——— CAA TAR 


sion of pastoral lease—Mining Act, sec. 13.] —See 
8.—Mines Act 1890 No. 2 (No. 1202), secs. 2 (a) | CROWN Lanps. 
(b), 4, 5, 6, 7 (1) —Holder of miner's right —As- LC X AE 


sessment of compensation for surface damage— COMPROMISE 
Jurisdiction of Warden.]—A Warden has juris- 
diction under the Mines Act 1890 No. 2 (No. i See Company, 32). 





1202), to determine the amount of compensation | 
for surface damage to be paid by the holder of a | 
miner’s right to the owner, &c., of the land , CONDITIONS 

entered on by the holder of a miner's right for | 

the purpose of mining thereon. Walsh v. Pars- Der BY TAWA: АНЫ SSBOUUATIONSU. Отам; 
low, 17 A.L.T., 313, Madden, O.J. (1896). | FORFEITURE; Lease; TRIBUTE. 


V. | 1.—License of auriferous land—Condition to 
9.—Compensation for lands taken — Mineral | enclose with good and substantial fence.]—See 
contents of land —Onus probandi—Practice as | LICENSE. 
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$2.— Labour —Quartz prospecting area — For- 
feiture.] —See CLAIM, 28. 


$.—Water license—Exception for irrigation 
purposes, ]—See LICENSE. 


4.—Prospecting claim—Cancellation of cer- 
tificete—'* Prescribed conditions.”]—See CLAIM, 
38. 


5.—License to use water—Conditions. ]—See 
W ATER. 


CONDITIONAL PURCHASE 


1, — Mineral — Goldfield — Ejectment.] — See 
CRowN LANDS. 


2.— Mineral —Reserve—Rescission — Measured 
portion—Crown Lands Alienation Act 1861.]-- 
See Crown LANDS. 


3. — Mineral — Corporation cannot make — 
* Person.”]—Sce PRACTICE, 341. 


CONSENT 


Pastoral lease—Occupation license— Consent 
of tenant.] —See LICENSE. 


CONSIDERATION 


Cousideration for mining lease—Labour cov- 
enants.]—See LEASE. 


CONSTITUTIONAL LAW 


1.—Reference by Government to arbitrators to 
ascertain sum to be placed on the Estimates— 
Action on award—Ultra vires—Goldflelds Acts.] 
—See ARBITRATION, 1. 


2.—Crown lease—Great seal of province (S.A.) 
—Power of Supreme Court. }—See Leasx. 


CONSTRUCTION 
See By-Laws ; COMPANY ; STATUTE; WORDS. 


1.—Statutes—Marginal notes—Prior legisla- 
tion. ]—See STATUTE. 


=_= — — — — — — — — — — — — — — — — — — — — — — 


CONDITIONAL PURCHASE. 
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2.—Words whether used in ordinary or techni- 
eal sense— Span "—Statutory contract.] — See 
STATUTF. 


3. —Articles of association —Director's remun- 
eration —** Realised profits."] —See COMPANY, 3. 


CONTEMPT 


See PRACTICE, X. 


CONTRACT 


See COMPANY ; FORFEITURE ; PARTNERSHIP ; 
SPECIFIC PERFORMANCE. 


1. — Agreement.] — The Band of Hope and 
Kohinoor Companies entered into an arrange- 
ment for the division of a portion of auriferous 
land between them. The arrangement was made 
by deputations from each company, and reduced 
by them to writing. A consent decree of the 
Court of Mines to carry out the arrangement was 
agreed upon. A plan showing the division of 
the ground was referred to by the decree. It 
was afterwards ascertained that the plan was 
incorrect. Held, that the consent decree 
amounted merely to minutes of a decree and was 
subject to alteration by either party ; that as 
the minutes of decree did not carry out the соп. 
tract they were not finally binding. Held 
further, that although one of the parties was 
misled, yet as there was no fraud, the agree- 
ment should not be disturbed on that ground. 
Nicholas v. James, 1 W. & W. (L.), 255. Banco 
(1862). V. 


2.—Contract—Auriferous sand—Construction 
—Measure of damages.]—-A company contracted 
with W. to allow him ‘‘ to collect, clean and take 
away all mundic, sand and pyrites from the com- 
pany’s battery after the mundic, sand and pyrites 
had passed from the tables and amalgamating 
barrels and outside the company’s battery house,” 
at so much per ton. They had not then, and did 
not erect any amalgamating barrels, but used 
blanket tables ; and some time after the agree- 
ment, instead of allowing the sand to pass from 
the tables outside the battery house, saved the 
sand from them, and extracted the gold from it, 
allowing none of the sand to go to the plaintiff. 


| Held, that under this agreement, the plaintiff 
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1 


was entitled to all the sand after it had passed 
over the tables and through the amalgamating 


barrels; but that the measure of damages for | 
breach of the agreement, was not the value of the | 


sand saved from the tables, but the hypothetical 
value such sand would have had, after having 
been passed through amalgamating barrels. 


Wilson v. Rising Star Q.M. Co. Lid., 7 V.L.R. i 
Stawell, C.J., Stephen and Higin- 


(L.), 274. 


botham, JJ. (1881). V. 


3.—What part performance takes contract out 
of Statute of Frauds.]—Where a person was 
actually mining for gold under a contract with a 
mining company as to four acres, which he 
erroneously supposed to be valid at law, and he 
then entered into & second contract as to ten 
acres, which included the four, and continued 
mining only in the four, and in no way varying 
his manner of working, or of money-dealing with 


CONTRACT. 
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sustained, it appearing that the contract was 


one by which machinery and skilled labour were 
to be applied by the plaintiffs to the treatment 
of ore of a certain character, to be paid for at a 
price fixed by reference to the value of its 
estimated products when treated, and the ex- 
pected profitable use of the plaintiff's machinery 
and labour being the inducement to contract, 
and it being also uncertain whether the plaintiffs 
could have obtained in the market ore of the 
grade or grades required, in any specified 
quantity, at any particular time. Australian 
Smelting Co. Ltd. v. British Broken Hill. Pro. 
prietary Co. Ltd., 22 V.L. R., 190; 18 A.L.T., 64; 
2 A.L.R.,173. F.C., Holroyd and а” Beckett, JJ. 
(Hood, J. diss.), reversing Hodges, J. (1895.6). 
V. 


6.—Contract —Delivery of coals on board vessel 
—Construction.]—In a contract to deliver coals 


| on board a vessel there is an implied contract to 

, deliver the same with care, but it is no portion 
of that contract to distribute them when de- 
livered on board. Brown v. Waratah Coal Co., 
5 N.S. W.S.C.R. (L.), 238. Stephen, C.J., Har- 
grave and Cheeke, JJ. (1866). N.S.W. 


the company: Held, this was not such a part 
performance, as to the second contract, us to 
take it out of the Statute of Frauds. Chun Goon 
v. Reform G.M. Co., 8 V.L.R. (E.), 128; 3 
A.L.T., 137. Е.С., Stawell, C.J., Molesworth 
and Williams, JJ. (reversing Higinbotham, J.), 
(1881-2). V. 


4.-— Mining Statute 1865 (No. 291), sec. 101, 
sub-sec, 6—Contract within meaning of section.] 
— Certain persons, five in number, held a mining 
tenement. Two of these persons disposed of 
their interests to the G. Company. The G. 
Company desired to enter into possession, but 
were not allowed to do so by the other three 


7.—Contract—Terms in writing— Acceptance 
implied from conduct—Manager—Dismissal of 
mining engineer—Pieading.]—In an action for 
breach of an agreement between the manager of a 
mining company and an engineer, by which it was 
provided that the manager should be at liberty 

| to cancel the said agreement in case he should 


be of opinion that dela 
owners. Before the transfer to the company ! vire кока былшыл Moss Mir 


А taking place in the carrying through or complet- 
took place, the complainant was employed by the ' . — 
І | ing the work, the defendant pleaded in justifica- 
five owners of the ground to do certain work, 


tion, first, that th —and 1 
the payment for which he now claimed from the | d 5-7 M * RO NORTE 
he was bond fide of opinion that there was such 
G. Company and the three other owners of the ' — 
unnecessary delay on the part of the plaintiff. 
mine. Held, that there was no contract so far : А i Р қ 
: | The judge presiding at the trial refused to direct 
as the G. Company was concerned, and that the : қ қ — 
the jury, that the defendant might avail himself 
coinplainant could not recover from them. Reg. | — à š 
: of any ground of dismissal which the evidence 
v, Philps, ex parte Granya Co., 6 A.L.T., 13. ! : 
Williams and Holroyd, JJ. (1884) y showed to have existed, whether known to the 
* 756 і 72 defendant at the time of the dismissal or not. 
5.—Contract for delivery of ore by mining , Held, that, upon the pleadings, the judge was 
company to smelting company— Breach of con- | right in so refusing, the agreement being evi- 
tract—Measure of damages— Profits of smelter.] . denced by a unilateral undertaking, accepted by 
—In an action by a smelting company against а the defendant. This case distinguished from 
mining company for damages for non-delivery of O'Sullivan v. Aarons, 5 S.C.R. (L.), 353 (1866), 
weekly instalments of ore, pursuant to a con- : and Grimley v. Flood, 9 S.C.R. (L.), 265 (1870). 
tract, the measure of damages is not the difference ; Haughey v. Deane, 10 N.S. W.S.C.R. (L.), 264. 
between the contract, and the market price of | Stephen, C.J., Hargrave and Cheeke, JJ. (1871). 
the ore not delivered, but the loss actually N.S.W. 
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8.—8ale of gold mine—Memorandum indorsed 
—Not set out in declaration —Oral contract ac- 
cepting paid-up shares in lieu of cash—Statute 
of Frauds.]—Plaintiff declared on a contract in 
the following terms :—'* Memorandum of agree- 
ment made this 10th day of July, 1872, between 
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‘and T. W. shall be unable to float the said com- 


pany as anticipated within four weeks from the 
date hereof, & notice in writing to this effect to 
the parties hereto shall declare the obligations 
of this agreement to be at an end, and the same 
shall thereupon cease and become void. (Signed) 


C.O'B., Т.Н.Р., W.A., LN., К.Т., C.A., and , Watson Bros. Witness, W.M.V." Upon that 
T.P., of Grenfell, in the colony of N.S.W., | contract, the following memorandum was in- 
shareholders in a certain gold mining reef situate | dorsed :—‘‘ Memorandum by way of indorsement 
at Grenfell, and recently registered by them as | to the written agreement, that we, the under- 
the ‘ Phenix Co.,’ of the one part; W.J.W. | signed parties thereto and hereto hereby agree 
and T. W., of Young, in the said colony, general ' and undertake upon the floating of the said com- 
merchants, of the other part. Whereas negotia- | pany, to take 2,000-shares thereof at £1 per share, 


tions have been pending between the parties ' and to pay all calls as required, and to conform 


hereto for the purchase and sale of the mine, ' to the general conditions of the company. The 


shares, property, and appurtenances belonging 
to the said * Phoenix О.М. Co.,' situate as afore- 
said, which includes the lease which was formerly 


said company to consist of a capital of 12,000 
shares of £l per share, to include & quartz- 
erushing machine now in the occupation of Mr. 


— — — — — 


known as O'B.'s two acre lease, with the addition ! R. M. V., of Grenfell, or some qnartz-crushing 
of two other acres since taken up by the said ' machine of similar value and power ; £2,000 to 
company, at and for the consideration herein- | be appropriated out of the capital of the com- 
after expressed ; and whereas it has been agreed , pany to go towards the working expenses of 
to keep the said purchase open to the said , the same. (Signed), Watson Bros. Witnesses, 
W.J.W. and T.W., solely to them for & period | R. M.V., S.H. W." Тһе indorsed contract was 
of four weeks from the date hereof, in order to ' not set out in the declaration. An oral contract 
enable them, the said W.J.W. and T.W., to | was also declared on that “The plaintiffs 
effect certain necessary arrangements in floating | agreed to accept £2,000 worth of paid-up shares 
the said company. Now this indenture witnes. | from the defendants in lieu of £2,000 cash." 
seth that iu consideration of the said W.J.W. Defendant pleaded (inter alia), the Statute of 
and T.W. using their endeavours to float the ; Frauds. Held, on motion to set aside a nonsuit : 
said company, they, the said C.O'B., T.H.P., | —(1.) That the indorsement in the original 
W.A., LN., R.I., C.A., and T.P., do hereby for | agreement was a separate, collateral and inde. 
themselves, individually as well as collectively, | pendent agreement, and that, whether so or not, 
as shareholders of the Phoenix Company afore. | as it did not in any way qualify, alter or affect 
said, promise and agree, to and with the said , that first agreement, it need not have been, and 
W.J.W. and T.W., to keep open for sale to | ought not to have been noticed in the declara- 








them for four weeks from the date hereof, and 
for the purposes aforesaid, and at any time within 
that period when called upon so to do by thew, 
“legally assign, transfer, set over, and convey 
unto the said W.J.W. and T.W., all that the 
said gold mine as aforesaid, known as the Phoenix 
Gold Mine, together with all their right, title, 
interest, claim or demand therein, or thereto, 


tion. (2.) That it was a collateral undertaking 
by each party to take 2,000 shares out of 12,000 
shares on the same terms as other persons of the 


' general public taking shares in the company in 


the undertaking by the defendants, as the pro- 
moters, that the company should consist of 
12,000 shares only, and that they would make 
over a crushing-machine to the company, and 


for the sum of £4,000 sterling, payable by the | leave £2,000 cash with the company for working 


said W.J. W. and T. W. in manner following, that 
is to say—the sum of £2,000 in cash at the exe- 
cution by the shareholders of the Phenix Com- 
pany of the legal sale and transfer of the said 
mine and claim to them, the said W.J.W. and 
T.W., and а further sum of £2,000 sterling one 
month from the date of such purchase as afore- 
said. Provided always that if the said W.J. W. 








expenses. (3.) That the agreement by plaintiffs 
to accept paid-up shares from the defendants to 
the amount of £2,000, in lieu of the balance of 


| £2,000 cash, must in the record as it now stands, 


be taken to have been oral only; for as the 
Statute of Frauds is pleaded to that portion of 
the declaration, and the plaintiffs have not taken 


, issue on that allegation, such is the inevitable 
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conclusion from the pleadings. (4.) That this . sell this land to a company, and to receive shares 
being so, the oral agreement goes for nothing— | in the company in lieu of the purchase-money, 
cannot be proved at all, and is therefore entirely , and the company took the land with notice of 
inoperative, as if it never existed. So that the the terms of the original agreement between Е. 
plaintiffs’ claim for £2,000 cash stands absolute | and W. The caveat filed by W. was not, 
and indefeasible. Also, that the oral agreement | however, removed. The company subsequently 
respecting the substitution of paid-up shares for agreed with W. that, in consideration of his re- 
cash being inoperative, both at law and in equity, | moving the caveat, the company would pay to 
could not be relied on or taken advantage of by | F. the £250, ‘‘in accordance with the terms of 
the defendants by plea, any more than it could | the agreement between F. and W., wherein it 
have been relied on by the plaintiffs as affecting was agreed that that sum should be a first 
their cause of action. Оп a motion to set aside ' charge on the land” in question. In a suit by 
a nonsuit (leave being reserved), a new trial, F. to enforce the agreement between W. and 
granted. O’Brien v. Watson, 12 N.S.W.S.C.R. | the company, it was held by Owen, J., that as the 
(L.), 294. Stephen, C.J., Hargrave and Faucett, | agreement was to pay out of the proceeds of the 
JJ. (1873.4). | land, and W. made the agreement as trustee for 
F., the case fell within the principle of Gregory 
v. Williams, 3 Mer., 582, and F. was entitled to 
succeed. But, Aeld, by the Full Court (revers- 
ing the decision of Owen, J.), that the relation- 


9.—Statute of Frauds—Interest in land—Parol 
agreement—Partnership—Interest in land taken 
up under Mining Act 1874, a chattel interest.]— | 


Two of the plaintiffs, th IS. М : : 
verbally agreed to form a syndicate of ton per. "P b of tastes and cestui que trust did not exist 
y ag y en per- | between F. and W., and that F. could not en- 


sons to acquire a mineral lease. A syndicate | | 
was formed accordingly, and the land taken up | force the contract. Held, also, that the agree- 


under the provisions of the Afining Act 1874, in | 
the names of J.R. and J.W., upon a verbal 
agreement that the land should belong to the 


t bers of the syndicate i ; 
еп mem vere о: tae syndicate In equal shares. | we W E R, (E) 59; 11 W.N., 142, 182... Dar- 


J.R. subsequently claimed a one-third interest, ; 
and, to a suit brought for a declaration that J.R. — a MAD, * gos = 


was entitled to no more than one-tenth, and for 
5 : : Е 11.—6Goldflelds Act 1866 (N.Z.), (30 Vic. No. 32) 
consequential relief, J.R. pleaded the Statute of 
' —Statute of Frauds—Power of Warden to enforce 
Frauds, Held, per Owen J., that the arrange- | 
: : contract not complying with.}—A Warden could 
ment being to form a partnership, the terme of 
it could be proved b solevidénde: “Mackin under sec. 68 of the Goldfields Act 1866, enforce 
Т Жо ae contract, notwithstanding that the provisions 


of “syndicate.” Held, on appeal, that by virtue | 
of sec. 18 of the Mining A ы 4. all aed | of the Statute of Frauds had not been complied 


ҺА саса bv that: ағатын aad | — nii v. Atkins, 1 N.Z.J.R. S) 
do not come within the Statute of Frauds. Judg. | ^ °” — i: 

ment of Owen, J., affirmed. Williams v. Robinson, ' 12. — Partnership to work mineral lands — 
12 N.S8. W.L.R. (E.), 34. Darley, O.J., Innes Agreement to consign aariferous quartz and 


and Stephen, JJ. (1890). | keep leases valid.]—See PARTNERSHIP. 


ment between W. and the company was without 
consideration, as the caveat had lost its vitality 
| upon the sale by F. and W. to the company. 
Foster v. Genowlan Shale Co. No Liability, 16 


10. —Contract —Enforcement of by third party, | 13.—Shares—Mining compauy —Rescisslon.]— 
a stranger to the coatract — Relation of trustee ` See Comp ANY, 226. 
and cestui que trust.] —By an agreement made ' 
betweeen Е. and W., it wasagreed thata mineral |  14.—Sale of shares—Undisclosed principal— 
lease which was to issue in the name of F. should | “8014 ” note.]—See Company, 227. 
be held by F., as the joint property of F. and | 
W., but that the sum of £250 should be a first ! 
charge on the proceeds of the land in favour of 
F. A caveat was thereupon filed by W. against ; 
dealings with the land t$ the detriment of his 16.—Infant—Share in mining claim—Trans- 
interest. Subsequently, Е. and W. agreed to fer.J—See Мізіха Аст 1874. 


15.—Pleading — Collateral provisions — Con- 
sideration — Transfer of gold mine — Fraud — 
Evidence.]—Se« Practice, 313. 


12 
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17.— Paid-up shares—Companies Act, see. 57— | CONTRIBUTION 


Broker—Stock Exchange.]—See CoMPANY, 229. А 
See CoMPANY, XX., XXIV. 


| 
18.—Shares—Loan or sale—Specific perform- | 
ance.]—See COMPANY, 232. | 


19.—Companies Act (N.S.W.), вес. 57—-Paid-up | 
shares —Filing—Need not be under seal of com- | CONTRIBUTORIES 


pany.]—5ee COMPANY, 233. See Compaxy, XXIV. 


| 
20.— Sale of severed chattels—Contract involv- | 
ing continuous acts—Damages.|—See SPECIFIC , 
PERFORMANCE. 


21.—Sewer construction — Assignment—Mort- CONTRIBUTORY NEGLIGENCE 


gagee's right to keep security alive.] —Sec MORT- Regulation of Mines Act 1877 (No. 583), secs. 
GAGE, 11. | 6, 12—Negligence—Mining accident—Contribu- 


2.—Companles Act 1874 (N.8.W.), secs. 57, 212 | “FY nesligence.|—See NeaticEnce. 


— Reconstruction — Shares registered.] — See | 
COMPANY, 237. | 


23.—Trustee for proposed company — Regis- | CONVERSION 
tered contract —Companies Act (N.S.W.), вес. 57.] | 1, — Conversion of auriferous earth—Evidence 
—See Company, 239. of property.]—In an action for conversion of aurif- 

24,—Sale of shares —Disclosed principal.]—See | 048 earth, possession of the site, comprised in 
Company, 240. & mining lease from the Crown, from which the 
earth has slipped, is primá facie evidence of 
property in the earth, and it is not necessary 
regularly to prove a title from the lessees. 


25.—Restraint of trade — Directors handing 
over control of company's business— Ultra vires.) 


—See Company, 283, Clayton v. Morrison, 2 N.Z.C.A., 263, Arney, 

26. —Shares issued as paid up—No registered | C.J., Gresson, Richmond and Chapman, JJ. 
contract—Extent of liability.]—See Company, , (1873). N.Z. 
241. ' 


. 2.—Conversion—Mining tenement—Mining Act 
27.—Sale of mine—No-liability company — | 1874 (N.8.W.), вес. 18.1—5ее Pracrick (PLEAD- 

Option to rescind — Power of directors.] — See | 19), 321a. 

Company, 131. VER gx 


28. — Application for exchange of freehold 
landá—Crown Lands Act 1889 (N.S.W.), sec. 46— CONVEYANCE ON SALE 
Approval of Minister—Concluded contract. ]—See Interest in mining syndicate — Stamps Act 
Crown LANDS, 22, 1886 (8.A.).]—See STAMPS. 


29.—Masters and Servants Act 1863, sec. 16— 
Agent — Injunction — Winding up.] — See Em- 
PLOYER AND EMPLOYE. 


CO-OWNERS 
30.—8ale of shares in mining company—Ten- E М 
der of paid-up contributing shares in lieu of Syndicate ".—Partnership—Nining partner- 


promoter's shares.]—See Company, 250. ship.]—See PARTNERSHIF. 


31.—Executory—Interest in mining syndleate | 
— Stamps Act 1886 (S.A.).]—See STAMPS. | 


| CORPORATION 
1.—Mineral conditional purchase—25 Vic. No. 
CONTRIBUTING SPARES , 1 (N.8.W.), sees. 13, 19—** Person."]—See Prac- 


See Company, XX. , TICE, 341. 
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2.—Residence—Branch office—Service of writ 
—Manager.]—See PRACTICE, LXI. 


$.—20 Vic. No. 28 (N.S.W.)—Agreements Valid- 
ating Act — Coal miner—Employer and employe.] 
— See EMPLOYER AND EMPLOYE. 


COSTS 


See Company, XIL, XXV., 8, 172, 315, 
841, 372, 384a ; FORFEITURE ; INSPECTION 
MixrR's'RiouT ; MogTGAGE ; PRACTICE, XI. 


COUNTY COURT 
See PRACTICE, XII. 


COURT OF MINES 
See PRACTICE, IV., XIII. 


COVENANT 


See FORFEITURE ; LEASE. 


1.—Mining Lease — Labour covenants — Con- 
sideration.]— Per Higinbotham, J. :—The labour 
covenants in a gold mining lease are the real 
consideration for the lease, and should be strictly 
construed. Barwick v. Duchess of Edinburgh 
Co., 8 V.L.R. (E.), 70, 78, 79; 3 A.L.T., 121 
(1882). | V. 


2.—Mining Statute 1865 (No. 291), secs. 101, 
177, 195—Lease — Non-compliance with labour 
covenants—Warden's jurisdiction to make de- 
elaratory order.)—A Warden has no jurisdiction 
to make a merely declaratory order that the 
holder of a mining lease has not complied with 
the labour covenants contained in it. 
Lalor, 13 V.L.R., 941; 9 A.L.T., 98. 
J. (1887). 


Ives v. 
Webb, 


$. — Lease — Non-compliance with labour 
covenants— Forfeiture.]— А holder of a miner’s 
right cannot maintain proceedings to obtain 
possession of land held under a gold mining 
lease, as upon an alleged forfeiture for breach 
of the labour covenants, until the lease has been 
by the Governor-in-Council declared forfeited. 
McMillan у. Dillon, 6 V.L.R. (M.), 15 (see 


COVENANT. 
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FORFEITURE, 45), explained. ves v. Lalor, 13 
V.L.R., 941; 9 A.L.T., 98. Webb, J. (1887). 
V. 

4.—Mine worked according to covenants in 
lease—Subsidence of surface.]—See LEASE, 79. 


5. — Covenant in lease to keep accounts — 
Neglect to do so—Presumption.]—Sce LEASE, 80. 


CREEK 


See LEASE; MUNICIPALITIES ; WATER. 





— —— 


CREEK CLAIM 


Creek claim — Definition of banks by Warden.] 
—See CLAIM, 42. 


CRIMINAL LAW 


STEALING—See Міне. 


1.—Criminal Law and Practice Statute 1864, 
sec. 104—Mine, bed, or vein—Laying property 
in information.]—The Criminal Law and Practice 

| Statute 1864, вес. 104, enacts that whoever shall 
| steal, or sever with intent to steal any gold from 
any mine, bed, or vein thereof, shall be guilty of 
felony. Held, that an information under this 
section was sufficiently proved by showing that 
the gold taken had been removed from its natural 
position (in situ), and that the separation of the 
gold by particles of earth did not render it lessa 
bed or vein. Gold when found is always sepa- 
| rated by something, earth or quartz or rock ; it 
is only a question of degree. Reg. v. Davies, 6 
| W.W. & a’B. (L.), 246; N.C., 65. Banco (1869). 
| V. 
2.]—D. was tried for stealing gold under the 
Criminal Law and Practice Statute 1864, sec. 
104. The information contained one class of 
counts laying the property of the gold in the 
Crown, and another class of counts laying the 
property in the Bonshaw Company, who were 
the owners of the land from which the gold was 
taken. The prisoner was found guilty on all the 
counts. It was contended on behalf of the 
prisoner that as substantially he was charged 
with having committed only one class of offence, 
it was inconsistent he should be found guilty of 
having committed two. Held, that this was at 
most two good findings on two good counts. 
The offence was one, and one only—'' stealing,” 
and for that offence, though formally judgment 


t 
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would be pronounced on each count, substantially 
only one punishment would be awarded. bid. 
ve 

3.—Fulse pretences.]—A. and R., gold diggers 
in partnership, went together to C.; A., in the 
presence of B., saying to C. ‘‘ we have a bit of 
gold for sale,” or, ** I have a bit of gold for sale.” 
Shortly afterwards, both being together, A. pro- 
duced a bag of metal resembling gold, and B. 
cleaned it, taking away some sand, &c., froin the 
metal. C. then bought the whole, supposing it 


CRIMINAL LAW. 


to be gold, and paid for it as such ; one-third оѓ. 


the metal was brass. 
were guilty of obtaining money under false pre- 
tences., Reg. v. Ebsworth and Corcoran, 1 
N.S.W.S.C.R. (App.), 24. Stephen, C.J., de- 
livered the judgment of the Court (1854). 
N.S.W. 


4. — Perjury — Materiality — Shareholder in 
mining company — Evidence — Minute book.] — 
In a trial for perjury alleged to have been com- 
mitted in а case where the prisoner (аз a member 
of & gold mining company), was sued by one 
Berryman under the Masters and Servants Act 
for wages accrued due since the preceding April, 
. the prisoner swore that he never was a member 
of the company in question. Held, that the evi- 
dence was material, and that perjury could be 
assigned upon it. It was proved that there was 
а written complaint and summons, but neither 
were produced ; but a minute book which con- 
tained an entry—'* Berryman v. Cohen, Wages. 


Held, that A. and В. 
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with < severing with intent to steal," instead of 
with actually stealing. The remaining counts, 
which were abandoned at the trial, differed from 
those mentioned, in that the property was alleged 
to be in ‘‘ Andrews and party,” instead of in the 
Queen. On the prisoners being found guilty, 
the following points were reserved for the con- 
sideration of the Court :—(1.) That there was 
no evidence that what was taken away was 
"ore," (2.) That the property was wrongly 
laid in the Queen. (3.) That as the Queen does 
not in practice claim the gold, there can be no 
felonious stealing of it. Held (Martin, C.J., 
diss.), that there was evidence that what was 
taken away by the prisoners was “ ore ” within 
the meaning of 7 & 8 Geo. IV. c. 29, sec. 37. 
Held also (Hargrave, J., diss.), that 7 & 8 Geo. 


IV. c. 29, as far as it related to gold, was re- 


pealed by 20 Vic. No. 99. Held also (per 
Martin, C.J.), that larceny cannot be committed 
of gold belonging to the Crown, by virtue of its 
prerogative, while it is not yet detached from 
the mine, or in other words, not yet formed or 


seized. Reg. v. Wilson, 12 N.S. W.S.C.R. (L.), 


Plea, never indebted "— and also the whole of ' 


the depositions of the witnessea signed by them, 
aud the sentence of the justice signed by him, 
was received in evidence to show that there was 
a саве pending, over which the justices had juris- 
diction. Held, that the evidence was properly 
admitted. Rey. v. Cohen, 3 N.S. W.S.C.R. (L.), 
348. Stephen, C.J., and Wise, J. (1864). 
N.S.W. 


5.—Larceny—‘‘Gold ore"—** Mine" of the 





258. Martin, C.J., Hargrave and Faucett, JJ. 
(1874). N.S.W. 


6.—Stealing ore of company — Proof of incor- 
poration.] —The prisoner was indicted for steal- 
ing оге, the property of: the New Reform 
Company, Limited. At the trial there was no 
strict proof of the incorporation of the com- 
pany, but witnesses stated that it was an incor- 
porated company, and that it had been carrying 
on business for some years. Held, that strict 
proof of incorporation was not necessary. Reg. 
v. Bower, 5 N.S. W. W.N., 28. Darley, C.J., 
Windeyer and Innes, JJ. (1888). N.S.W. 


7.— Evidence and Discovery Act (31 Vic. No. 13, 
вес. 64) — Untrue representation —Confession.]— 
M. was charged with having stolen certain gold, 


‘ the property of the Mount Morgan Company. G., 


Queen — 7 & 8 Geo. IV. с. 29, sec. 37.]—AÀn in- | 


formation framed under 7 & 8 Geo. IV. c. 29, 


а private detective, who had gained M.’s con- 
fidence, gave evidence that he told M. he came 
from South Africa, and had done business in 


вес. 37, contained eight counts. In thelstcount diamonds, where a fellow could make a little 
the prisoners were charged with stealing “ gold | money if he were so inclined. М. replied “а 


ore," the property of the Queen, froin а“ mine 
of gold ore," the property of the Queen. In the 


man can make a little money here if he goes the 
right way about it." G. then by means of false 


2ud count they were charged with stealing “ ore . statements, induced M., by promising to partici. 


of & certain metal," to wit, washdirt containing | pate in the gold robberies, to adinit that he had 


gold, the property of the Queen, from a certain 
* mine" of the Queen. In the 3rd and 4th 
counts they were charged in the same way, but 


in his possession some gold scraped from the 
company’s retorts. The statements were ad- 
mitted to be false. The evidence was admitted 
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and the prisoner convicted. Held, by Harding | without acquainting the purchaser with his . 
and Real, JJ., that these representations being | intention, R. applied to the Warden's Court for 
untrue, and being made after the subject matter | a refund of the deposit. This was returned to 
of the charge had been taken, all subsequent | him, less the cost of advertising the application. 
material confessions of M. were inadmissible in ' R. then appropriated the money and left the 
evidence, as being adduced by such false state- | colony. R. was charged with stealing the money 
mente, and that the conviction must be annulled. | on the day that he obtained the refund from the 
Reg. v. Mangin, 6 Q.L.J., 63 (1894). Q | Warden’s Court. Held, that the property in 


8.—Forgery—Transfer of shares in company — | the money had passed to R., and therefore that 


Biank in document.]-—Àn indictment for forging ' epeLcharge of larceny could bob. be patuinen, 
И — Reg. v. Rattray, 15 N.Z.L.R., 259. Conolly, J. 
and uttering a transfer of shares in a joint stock 
. е . . (1896). N.Z. 
mining company is not supported by production 


of & blank transfer in the form given by the 11. — Mining Act 1874, sec. 129 — Forcibly 


Joint Stock Companies Act 1860 (N.Z.), (24 Vic. 
No. 13), but not containing the name of the 
transferee, although in practice such documents 
had been usually taken and acted upon as trans- 
fers. Reg. v. Smale, 2 N.Z.C.A., 92. Arney, 
C.J., Johnston, Gresson, Richmond and Chap- 


taking possession —Warden's decision —- Evidence 
—Justices—Prohibition.]—See PRACTICE, 422. 


12.—Transfer of shares—Forgery —Registra- 
tion—Estoppel.]—See Company, 254. 


man, JJ. (1872). N.Z. 


9.—Larceny—Property in gold—Tributers.]— | CROWN 
When a gold mining company let part of their | See ATTORNEY-GENKRAL ; 
mine on tribute, stipulating that no specimens | PRacTICE, LX. 
were to be removed without the consent of their 
inspector, aud the course of business was that 
the gold was removed by a person authorised on 


behalf of the com to & bank, where it was : ; КЕДЕН 
агае add 15 — Bic of the procedi of the footing as the title to a gold mine in England, 
crushing was to be reserved to the company, and | m p e 2272 Bep cip 27 
the rest paid over to the tributers : Held, that с a V "i R ps on Моне rth, J (1875) 
no property in the gold itself passed out of the Adi . 4 sub — Woolle d — : —— 
company to the tributers, and therefore that one of 2. a i ADD Cus d 163 . 46 4 J.P.C 

й i : T j .J. P.C., 
of them who fraudulently took away portions of |18; 38 LT, 121; 95 W.R., 852 J.C., 


gold was rightly convicted of larceny thereof on | Lord Blackburn. Sir J. W. Colvile, Sir Barnes 
ckburn, | H. ; 4 


counts laying the property in the company. i қ ; 
: Peacock, Sir Montague Е. Smith and Sir R. Р, 
Reg. v. Hawkins, 2 N.Z.C. A., 367. Arney, C.J., Collier (1877). у, 


Johnston, Gresson and Chapman, JJ. (1874). 

N.Z. 
10.—Larceny—Purchase of an interest in a 
claim for mining—Deposit of purchase-money in 
Warden’s Court on application for claim by ven- 
dor—Withdrawal of deposit by vendor without 
knowledge of purchaser —Property in purchase- 
money.]—R. sold a half share in a special claim 


Crown LANDS; 


1.—Title to gold —Grant of land.]—The title 
of the Sovereign to а gold mine in Crown lands 
in these colonies is considered to be on the samo 





,  2.—Gold escort —Crown not liable as common 

| carrier.]—See Oriental Bank Corporation v. The 
Queen, 8 N.S. W.S.C. R. (L.), 171. Stephen, C.J., 
Cheeke and Faucett, JJ. (1869). N.S. W. 


| $.—Prerogative—Revenues to be derived from 
| gold mines—Abandonment—Goldfields Act 1852 
which he had marked out, und then, as agreed , —7 & 8 Geo. IV. c. 29, вес. 37.]—Per Faucett, 
upon between him and the purchaser, an appli- J.,at p. 282 :—“ In the preamble to the Gold- 
cation for the holding was made by К. in his | fields Act 1852, it is stated that all revenues 
own name, and the purchase-money was de- ! to be derived from the gold mines and goldfields 
posited in the Warden's Court to cover the | of the colony have been placed at the disposal 
survey and other expenses which were incidental | of the Governor and Legislative Council for the 
to the application. Shortly afterwards, before publie service of the colony. Now, I am not 
any survey expenses had been incurred, and prepared to say that this is such an abandonment 
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as deprives the Crown of the title to the pro- 
perty in point of law. On the contrary, I think 
that the legal title and the legal ownership are 
still in the Crown. But it appears to me that 
the whole course of legislation in reference to 
the goldfields shows that the Act 7 & 8 Geo. IV. 
c. 29, sec. 37, ifit were ever applicable, does not 
now apply to our goldfields.” Reg. v. Wilson, 
12 N.S. W.S.C.R. (L.), 258. Martin, O.J., Har- 
grave and Faucett, JJ. (1874). N.S.W. 


4.—Prerogative—Gold —Private lands—Gold- 
flelds legislation.] —By giving ‘‘ the owners of 
private lands the power to authorise persons to 
mine on such lands for gold, and by confining 
the operation of the * miner's right’ to Crown 
lands, the Legislature, acting with the express 
previous sanction in that behalf of Her Majesty, 
as recited in the Goldfields Act 1852, clearly 
waived the Crown’s right to the gold that might 
be found in private lands, and gave dominion 
' over it to the owners of such lands.”—Per 
Martin, C.J., at p. 269. Reg. v. Wilson, 12 
N.S.W.S.C.R. (L.), 258. Е.С. (1874). 
N.S. W. 
5.—Prerogative right to mines of gold and 
silver.]—Origin of, discussed by Martin, C.J., in 
Reg. v. Wilson, 12 N.S. W.S.C. R. (L.), 258, at 
pp. 269, 270. Martin, C.J., Hargrave and 
Faucett, JJ. N.S.W. 


6.—Possessory title against—21 Jac. I. c. 2— 
9 Geo. Ш. c. 16—Statutes of Limitation—In- 
trusion.]—The Nullum Tempus Act (9 Geo. ІШІ. 
с. 16), is in force in the colony. Attorney- 
General v. Love, 17 N.S.W.L.R. (L.), 10; 
12 W.N., 93. Darley, C.J., Windeyer and 
Stephen, JJ. (1896). N.S.W. 


7.—Gold Mining Act 1885, secs, 5, 7—Miner’s 


CROWN. 


, miner's right, shall not be touched by it. 
; is the effect of secs. 7 and 5. Soa miner's right 
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; framers of the Act that there must be something 


left to the officers of the Crown, and they have 
left it by saying that the Crown, which gives the 
That 


does not operate over the whole of the colony of 
South Australia, but only over such a part as 
the Government chooses. Тһе ірге dixit of the 
Crown can be interposed at any moment and in 
any way it chooses. Consequently these miner's 
rights do not confer a title of right as against 
the Crown itself, because the holders are only 
entitled ‘except as against Her Majesty.’” 
Reg. v. Gee, ex parte Wendt, 23 S. A.L.R., 164. 
F.C., Boucaut and Bundey, JJ. (1889). S.A. 


9.—Grant of agricultural lease by Crown— 
Previously acquired easement.]—The saving of 
the rights of the Crown in the N.Z. Goldfields 
Act 1862 (26 Vic. No. 21), does not validate an 
agricultural lease issued by the Crown when it 
is inconsistent with an easement previously 
acquired under a miner's right. Robinson v. 
Blundell, Mac., 683. Chapman, J. (1887-8). 
N.Z. 
10.—Auriferous deposits—Ownership.]—A uri- 
ferous deposits belong to the Crown subject to 
the goldfields law of the colony. Borton v. 
Howe, 3 N.Z.C.A., 5; 2 N.Z.J.R., 97. John- 
ston, Richmond and Chapman, JJ. (1876). N.Z. 


11.—Pollution of streams—Right of Crown.] 
—The Crown is not entitled for mining purposes 
to foul streams beyond goldfields to the detri- 
ment of the holders of land under Crown grants. 
Borton v. Howe, 8 Х.2.С.А.,5; 2 N.Z.J.R., 97. 
Johnston, Richmond &nd Chapman, JJ. (1875). 
N.Z. 
12.—Petition of right—Minister of Works— 


right—Mining license—Power of Warden.]—Her | Injunction.]—See PRACTICE, 192. 


Majesty through her wardens of goldfields has | 
absolute discretion as to the issue of miner’s | 


13.—Forfelture—Evidencing intention— Lease 


rights or licenses under the Gold Mining Act | —Goldfields Act 1866 (N.S.W.), (repealed))—Reg- 


1885. Reg. v. Gee, ex parte Wendt, 23 S.A. | 


L.R., 104. F.C., Воисаш and Bundey, JJ. 
(1889). S.A. 


8.—Gold Mining Act 1885, secs, 5, 7—Miner’s 
right— Power of Crown to restrain operation of.] 
—Per Boucaut, J., at pp. 165, 166 :—'' The 
Act as framed says that, as against all the 


world, a miner's right shall operate all over the | 


colony [and] having taken such an ex- 
ceedingly large grasp of that, it occurred to the 


ulations.]—See FORFEITURE, 55. 


14.—Reservation of land for public purposes 
—Water—Perpetuities—Nullum tempus, &c.]— 
See WATER. 


15.—Crown — Possessory title against — Lost 
Crown grant.]—$See Possession. 


16.—Writ of Intrusion—Nullum Tempus Act 
(9 Geo. III. c. 16)—Possessory title against the 
Crown.] — See Attorney-General v. Milson, 12 
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N.S.W.L.R. (L.), 121; 8 W.N., 5 
C.J., Windeyer and Foster, JJ. (1891). 


Darley, 


17.—Prerogative—Church and School Lands 
Municipal By-laws — Blasting.] — See Munict- 
PALITIES. 


18.—Writ of Intrusion—Pleading—No allega- 
tion of possession in defendant.]—See PossEssion. 


l 19.—Crown — Claims against — Discovery.]— 
See PRACTICE, 470. 


20.—Crown—Possessory title against—Crown 
grant with reservations.]—See Crown LANDS, 23. 


CROWN GRANT 


See GRANT ; LEASE. 


CROWN LANDS 


See CLAIM ; GRANT; LRASE; PARTNERSHIP: 
Possession ; Practice, XXVIII., LX. ; WAR- 
RANT. 


1.]—Semble, that an Order in Council which 
affected a general exemption from mining opera- 
tions of land of which a lease had been applied 
for, was not such an exemption as the Act No. 
32 required. Hookwayv. Muirhead, 1 W.& W. 
(L.), 107. Banco (1861). У. 


2.—Attorney-General — Reservation — Public 


park.]—A pplication to restrain defendants from | 


mining. The land, the subject matter of dispute, 
was, by an Order in Council of 1861, applied to 
& public use or purpose by being temporarily re- 
served as a public park. There was subsequent 
use for the purposes to which it had been applied 
by the proclamation. In such a case minute and 
specific allegations on the part of the applicant 
were held to be unnecessary. To constitute a 
public park, it is not necessary that it should be 
enclosed. Attorney-General v. Southern Freehold 
Co. Regd. (unreported), 27th July, 1868. V. 


3.—Reservation.]—A proclamation made un- 


the meaning of the 4th section of the Act No. 


and Band of Hope G.M. Co. Regd. pape 
27th July, 1868. 
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4.—Land Act 1869, sec, 93—Unauthorised oc- 
cupation of Crown lands—Mining Statute 1865, 
sec. 5—Occupation under miner's right.]—A 
Crown lands bailiff summoned the defendant 
under sec. 93 of the Land Act 1869, for being in 
unauthorised occupation of Crown lands. For 
the defence it was proved that defendant was 
the holder of a miner’s right, and that he had 
applied to the mining registrar of the Castle- 
maine Mining District for a certificate authoris- 
ing him to use the land in question as & site for 
a dam, and had received a certificate of the 
application. It was argued that the certificate 
was not in accordance with the form given by 
the by-laws, and that as the defendant had not 
shown he was engaged in mining, the miner's 
right was no answer to the complaint. The 
magistrates dismissed the summons. Held, on 
appeal, that they were right, and that the com- 
plaint was sufficiently answered by showing an 
occupation under a miner's right. McLean v. 
Wearn, 1 A.J.R., 152. Banco (1870). V. 


5.—Residence area — Miner's right — Mining 
Statute 1865, sec. 14—Unlawful occupation of 


Crown land—Personal demand.]—On the 14th 


April, 1869, M‘Lean was the registered holder 
of a residence area under his miner's right. On 
the 20th August, 1869, certain land, including 
this area, was exempted from occupation under 
miner's rights by virtue of the Mining Statute 
1865, sec. 14. Notwithstanding this notice, 
| M‘Lean continued to occupy. He was fined at 


| the Police.Court for unlawful occupation of 


Crown land, but he still continued to occupy. 
He was again summoned and again convicted. 
A rule for a prohibition against the second con- 
viction was asked for on the grounds that having 
a miner's right he could not be said to be in unla w- 
ful occupation, and on the further ground that he 
was entitled to personal notice, he being at the 
least a tenant at will. Held, that Wakeham v. 
Cobham, 1 A.J.R. 93, governed this case, and that 


i sec. 14 of the Mining Statute 1865 applied to per- 
. sons in occupation at the time of the exemption. 
| Held, further, that persons so in occupation are 
der the Act No. 117, temporarily reserving from · 
sale certain Crown lands, was not an application | 
of the land to a public use or purpose, within | 


entitled to а personal demand of possession before 
they can be convicted for being in unauthorised 
occupation; but not in this case, as the fact of the 


. defendant's having been previously summoned 
39. Attorney-General v. United Hand in Hand ` 


and convicted was a sufficient notice and demand. 
Reg. v. Dowling, ex parte M'Lean, 2 A.J.R., 
| 56. Banco (1871). V. 
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6.— Land Act 1869, sec. 94 —Quartz tallings.]— ` 


The intention of sec. 94 of the Land Act 1869, was 
to prevent the searching for on, and removing 
from, Crown land that which has always been 
there in sifu, and not that which by human 
means may have been deposited. Quartz tailings 
are not within the section. Potter v. Wilkins, 
2 V.L.R. (L.), 47. Banco (1876). V. 


7. — Intrusion — Adverse possession against 
Crown—21 Jac. I. c. 14—3 & 4 Wm. IV. c. 27, sec. 
1—** Person.”]—Semble, 21 Jac. I. c. 14, is not 
in force in N.S.W., but if it be, the Crown can, 
notwithstanding an intrusion on waste lands 
in the colony for twenty years, effectually grant 
such land without being put to its remedy by 
information of intrusion. Possession to oust the 
Crown must be adverse possession for sixty 
years. The word “регвоп” in 3 & 4 Wm. IV. c. 
27, sec. 1, does not include the Crown. Doe d. 
Wilson v. Terry, 2 N.S.W.S.C.R. (App.), 1. | 


| 
Stephen, C.J., delivered the judgment of the | 
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9.— Iutrusion—21 Jac. I. c. 14.]—In an infor- 
mation of intrusion for land, of which the 
defendant had been in possession more than 
twenty, but less than sixty years: Held, that 
the Crown was entitled to recover. The Act 91 
Jac. I. c. 14 is not in force in the colony -(2/:/- 
ford, J., diss.). Attorney-General v. Robinson, 3 
N.S. W.S.C.R. (L.), 23. Stephen, C.J., Milford 
and Wise, JJ. (1864). N.S.W. 


10.—Mineral conditional purchase— Alienation 
Act 1861, sees. 13, 18, 19—Suafficiency of deserip- 

_ tion — Forfeiture.) — The plaintiff, with others, 
' lodged an application for a mineral conditional 
| purchase under sec. 19 of the Alienation Act of 
, 1861 of lands described as follows :-“ County 
, of Bathurst, Parish of Bracebridge, forty acres, 
about one mile E. of road from Spring Vale to 
James Park, and about & mile in a S. direction 


‘from Markham and West's copper lease, to be 


taken as marked by applicants." Certain land 
not in the parish mentioned, and to the north of 


2 a 
Court (1849). N-S. W. M. and W.'s copper lease, was marked by the 


8. — Crown lands — Grant of — Intrusion — applicants, and was being worked by them at 
Adverse possession—MiInes.]— The waste lands of , the time of the application. Held (per Martin, 
N.S.W. are, and ever have been from the time | C.J., and Manning, J., Hargrave J., diss.), that 
of ita first settlement in 1788, in the Crown; , without the words *'to be taken as marked ” 
and they are, and ever have been from that ' the description was void for uncertainty, but 
date, in point of legal intendment, without office ' that with these words it was capable of being 


found, in the Sovereign's possession, and as his 
or her property they have been, and may now 
be effectually granted to subjects of the Crown. 
At the time of making а grant of land to a sub- 
ject, the Crown must be presumed to have had a . 
title to that land ; and its title, originally as ' 
the foundation and source of all other titles, is 
matter of judicial cognisance. A grant from the | 
Crown contained the following clause :—‘‘ Pro- 
vided nevertheless, and we do hereby reserve to 
ourselves all mines of gold and silver, and of 
coals, with full and free liberty and power to ! 
search for, dig, and take away the same.” Held, 
that veins of coal were excepted from the grant, 
and, as а corporeal hereditament remaining in the 
Crown, were properly the subject of an informa- 
tion of intrusion. Held, also, that there was 
nothing in the intrinsic operation of the above 
clause tending to a monopoly in the sale of coals. 
Quere, whether the Act 21 Jac. I. c. 14 extends | 
to the colony. Attorney-General у. Brown, 2 
N.S. W.S8.C.R. (App.), 30. Stephen, C.J., de- . 
livered the judgment of the Court (1847). 


rendered certain, and that the judge was justi- 
fied in leaving the question of identification to 
the jury. Per Hargrave, J. :—The description 
without the words referring to the marking was 
in sufficient compliance with the requirements 
of вес. 13. Held, also, that the words “ to be 
taken as marked” controlled the inconsistent 
words of the description. After the plaintiff's 
application, a mineral lease of the same land 


| was granted to the defendant, who ejected the 


plaintiff. Before the expiration of three years 
from the date of the application the plaintiff 
went to the office of the Minister of Lands, and 
was told by a clerk there that it was useless to 
tender the balance of the purchase-money. The 
plaintiff consequently did not pay it into the 
Treasury. Inan action of ejectment brought by 
the plaintiff against the defendant, it was ob- 
jected that the land had reverted to the Crown 
under sec. 18 upon the default of the plaintiff in 
payment of the balance. Held, that the plaintiff 
was entitled to maintain ejectment because :— 
(1.) Per totam curiam—The land does not revert 


N.S.W. | under sec. 15 until the Crown has made a declara- 
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tion of forfeiture. (2.) Per Martin, C.J., and and having on it a circular impressed mark or 
Manning, J.—The Crown had dispensed withthe stamp, with the letters “ПЕ” or ** DEI" in the 
tender of the balance by wrongfully issuing a margin. The judge at the trial having rejected 
lease, and repudiating the plaintiffs title, and this evidence on the ground that it was not 
by the statement of the officer in the Lands proved that the lease had been executed by the 
Department that a tender would be useless. Governor, or that it bore the great seal of the 
Martin v. Baker, Knox, 418. Martin, C.J., Har- colony, defendant called a witness who proved 
grave and Manning, JJ. (1877). N.S.W. | the execution of the lease by the Governor, but 

who stated on cross-examination that the lease 


—43 Vic. No. 29, sec. 10—Mineral selection— Appli- чав пос. елестен etter 2nd Јада, 


cation not tendered in person— Validity of selee- | 1882. The lease was then admitted in evidence. 
tlon—Walver of Crown.]—An application for a : On motion for a rule 215: for a new trial on the 
i en | grounds (inter alia) —(1.) 'That the mineral lease 
mineral conditional purchase under sec. 19 of the : 
Alienation Act 1861 must be made in person ; to the defendant took effect from the date which 


js ; : 
sec. 7 of the Amendment Act 1875 applies to | it bore. (2.) That the judge wrongly rejected 


mineral selections, and an omission to comply i the lease when tendered in evidence: Held—(1.) 


— AM NM ., : that the lease, as a lease, could take effect only 
with its provisions renders the application void. . ; ; 

: — from the time of its execution. (2.) That even 

The requirements of sec. 7 are not conditions | И ) И 

| supposing the judge took а wrong course in re- 


“ annexed by law to the estate or interest of a |. ^^ the 1 till — 
conditional purchaser," within sec. 10 of the — әнін нелер ы MP — 
‘afterwards put in evidence, a new trial would 


Further Amendment Act 1880, the breach of 
APA à і not be granted on the second ground. The rule 

Which is waived by receipt of the deposit money 
was refused on these two grounds, but granted 


by the Crown. B . Patt .S.W. 
ham, deca астары лайт, v at, NLR 
. (L.), 368. , C. J., v  (L)43. Martin, O.J., Windeyer and Innes, JJ. 


—— —— (1882.3). And see S.C., Lease. N.S.W. 
12.—Alienation Act (25 Vic. No.1), sec. 13—Min- | 
ing Act (37 Vic. Ко. 13), secs. 40, 56—* Land under | 14,—Selection under sec. 19 of the Alienation 
lease for mining purposes "—Lease applied for : Act 1861, of land in goldfleld—25 Vic. No. 1, 
but not granted.]—Plaintiff, in a proceeding un- | 3668. 13, 14, 19—37 Vie. No. 13, secs. 27, 28— 
der sec. 40 of the Mining Act 1874, had applied ' Special case—EJectment.]— Plaintiff took up the 
for a mineral lease under sec. 56 of that Act, and | land in question as a mineral conditional pur- 
had paid one year's rent. While the plaintiff's chase under sec. 19 of the Alienation Act 1861. 
application was pending, the defendant took up | Defendant was an applicant under the Mining 
the lend as a mining selection. Held, that at ; Act for а lease of the same land. Held, that 
the time of the defendant's selection the land | the plaintiff's selection was bad. The words 
was not barred for selection by being “(Тапа ** Crown lands " in sec. 19 have the same mean- 
under lease for mining purposes " within the | ing as those words in sec. 13, qualified as they 
meaning of sec. 13 of the Alienation Act 1861. | are by the subsequent words of the section. 
These words do not apply to land for which an | Therefore, Crown lands within a proclaimed 
application for a lease has been made, but not | goldfield cannot be taken up as a mineral con- 
granted. Lyons v. Moore, 3 N.S. W.L. Б. (L.), | ditional purchase under sec. 19. Judgment for 
379. Martin, C.J., Faucett and Windeyer, JJ. | the defendant. Wood v. Scott, 6 N.S. W.L.R. 
(1882). N.S. W. (L.), 83. Faucett, Windeyer and Innes, JJ. 
i (1885). N.S. W. 
13.—25 Vie. No. 1, sec. 18—**Land under lease 

for mining purposes”—‘‘Lease takes effect only | 15.—Reserve “ pending selection of railway 
from the time of its execution—Evidence of seal- line and other public purposes "—Deseription of 
ing—What constitutes a lease—37 Vic. No, 13, sec. area reserved— Population area.]—Ejectment to 
56, sub-sec, 5—Ejectment.]—Plaintiff's evidence recover possession of two measured portions, to 
of title was a conditional purchase made on 25th ' which the plaintiff's title was a mineral con- 
Мау, 1882. Defendant tendered in evidence a , ditional purchase made by him on 17th July, 
mineral lease of the land to him, dated 9th May, | 1884. Тһе defence, as to both portions, was 


1882, purporting to be executed by the Governor | that the selections were in а reserve from sale of 
13 


11.—25 Vic. No. 1, sec. 19—39 Vic. No. 13, вес. 7 
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2nd January, 1874, ** pending selection of rail- | ing of ** Crown lands "—Interpretation clause.) 
way line and other public purposes," made under | —The words ** Crown lands” іп sec. 80 of the 
вес. 4 of the Crown Lands Alienation Act 1861. Crown Lands Act 1884 do not include lands held 
The area reserved was described as ** TheCrown under a pastoral lease. In sec. 4, '' context " 
landa within tho watershed of Port Hacking , means not the part which immediately precedes 
Creck and Port Hacking, from its source down- or follows a section, but the whole Act. Semble, 
wards to the sea.” А further defence as to one ‘‘ Crown lands” in sec. 86 do not mean Crown 
of the portions was that the land was within | lands as defined іп sec. 4 of the Act. Per Foster, 
two miles of the village of Clifton, being a village | J. (arg.), at p. 132 :—*'* A lease to mine land 
containing 100 inhabitants according to the last ' would not be inconsistent with a lease to graze 
census, within the meaning of sec. 13 of the , over the same land." Jaques v. Stafford, 11 
Crown Lands Alienation Act 1861. Verdict for , N.S. W.L.R. (L.), 127. Darley, C.J., Stephen 
defendant. Held, that the purpose for which , and Foster, JJ. (1890). N.S.W. 

the reserve was notified, was & purpose which ; 
came within the meaning of sec. 4 of the Crown | 18: —48 Vie. No. 18, sec. 45—Regulations 251 
Lands Alienation Act. Held also, that the | 884 252 — Proelaimed goldfleld — Trespass.] — 
description of the area reserved was sufficient, | Held (per Windeyer and Innes, JJ., Stephen, J., 
there being a statement of facte from which the ! dubitante), that the holder of a permit under sec. 
metes and bounds of the proposed reserve could | 45 of the Crown Lands Act 1884, to dig and 
be easily ascertained. Held, further, that one | "earch for gold on land which was within a 
portion was proved to be within the population | Proclaimed goldfield, who had entered into 
areas as defined by sec. 13 of the Crown Lands possession of the land in accordance with the 
Alienation Act 1861. It is not necessary that a | Act and regulations, was entitled to maintain an 
village in contemplation of that section must be action of trespass in respect of sith land. Ferrier 
one recognised and laid out by the Government. | V- Smith, 13 N.S. W.L.R. (L.), 146; 8 W.N., 
The proper mode of proving the population was | 141 (1892). N.S.W. 

to put in evidence the return made to Parliament 19. —48 Vic. No. 18, sec. 45— Proelaimed gold- 
іп pursuance of sec. 11 of the Census Act, and | fleld—Trespass—Holder of permit.]—Per Win- 
the evidence showed that the word *' Clifton” | deyer, J., at pp. 148-9:—‘‘It appears to me, 
meant the village of Clifton. Rule for a new | looking at the provisions contained in sec. 45, 
trial refused. Brown v. Walker, 6 N.S. W.L.R. апа Regulations 251 and 252, that it was the in- 
(L.), 160; 2 W.N., 1. Martin, C.J., Windeyer tention of the Legislature to give to the holder 





and Innes, JJ. (1885). N.S.W. | of a permit the right to occupy and hold posses- 
sion of the prospecting protection area as against 
everyone else. This position is, in fact, very 
similar to that of & conditional purchaser on 
Crown lands held under an occupation license. 
Just as the conditional purchaser of such land 
has the right, if he complies with the law, not 
only to take possession of it, but to hold it 
whether it is necessary for a person claiming against the original 1090506; во the holder of & 
under а conditional purchase to show that the , permitis entitled to possession ofthe landagainat 
land at the time of selection was Crown lands. | Che conditional purchaser.. Jt the tand prore to 
Circumstances considered, which will amount to be auriferous, the land becomes ‘Crown land,’ 
primá facie evidence of this fact. The Crown | and the conditional purchaser is absolutely de- 
has power to make a partial rescission of a re- | prived of it. Whatever hardship or inconvenience 
serve. What evidence considered sufficient to | ‘here шау Dei Ay eee to meto Ve Deca. the 
show that land selected was a measured portion. intention ot the Legislature shat tne permit 
Heinz v. Walker, 6 N.S.W.L.R. (L.), 166; holder should enjoy the land in such a way as to 
2 W.N.,2. Martin, C.J., Windeyer and Innes, enable him to dig and search nor gold, and it is 
JJ. (1885). N.S.W. | obvious that he cannot do this if his right is to 

be disputed either by the conditional purchaser 
| or some person claiming the land under him." 


16. —Selection of measured portion partly on 
reserve— Proof that at time of selection land was . 
Crown land — Partial rescission of reserve — 
Evidence that land was a measured portion.]— 
Where a (mineral) conditional purchase is made 
of a measured portion, part of which is within a 
reserve, the conditional purchase is bad. Quere, 


17.—48 Vic. No. 18, secs, 4, 86, 88, 90—Mean- 
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Ferrier v. Smith, 18 N.S.W.L.R. (L.) 146; 23.—Writ of Intrusion—9 Geo. III. c. 16 — 
8 W.N., 141 (1892). N.S.W. Possession adverse to the Crown — Evidence — 

20. —Commons— Common dedicated before the , Crown grant with reservations.]—See Attorney- 
passing of 18 & 19 Vic., c. 54 (Imperial Act , General v. Milson, 16 N.S.W.L.R. (L.), 145 
assenting to Constitution Act) —Revocation— 48 | (1895). J.C., Lords Watson, Macnaghten, Shand 
Vic. No. 18, sec. 105.]— The power of revocation and Davey, affirming S.C., 12 N.S. W.L.R. (L.), 


contained iu sec. 105 of the Crown Lands Act 12]. N.S.W. 
1884 (48 Vic. No. 18), is not limited to lands | 24, Unauthorlsed possession of Crown Lands 
which were waste lands аб the time of the pass- | Remedy —Information—Writ of intrusión.]— 


ing of 18 & 19 Vic. c. 54. Ex parte Phipps, 13 | The only and proper remedy for intrusion on or 
N.S. W.L.R. (L.), 171; 9 W.N., 20. Darley, | unauthorised possession of Crown lands in the 
O.J., Windeyer and Innes, JJ. (1802). N.S.W. | colonies is by information in Chancery or Writ 


21.— Justices —Prohibition—Title to iand in : of Intrusion. The holder of a miner's writ can- 


dispute—48 Vic. No. 18, sec. 133.]—C. was prose- |! not bring an action to have the interest of the 
cuted before justices under sec. 133 of Crown | person in possession declared void. Reg. v. 
Lands Act 1884, as being a person found occupy- ! Hughes, L.R. 1 P.C., 51 (see ‘Leasr), followed. 
ing Crown land and not lawfully claiming the | Osborne v. Morgan | M — v. Morgan, 2 
land under some subsisting lease or license, &c., | Q.L.J., 118. Harding and Mein, JJ. (1886). 

or under some Act for the regulation of mining, | 9. 

and веб up the defence that the land was not | 25.—Crown Lands Consolidation Act 1877— 
Crown land. Held, that as the question whether | Marrion Woman Tinos orale = Пажавев: = 
the land was Crown land or not was bond fide in A., & purchaser on credit of certain land from 
dispute, the jurisdiction of the justices was the Government, under we Crown Tand Con- 
ousted. Ех parte Cofill, 15 N.S.W.L.R. (L.), — Act 1877, married B., but did not 


191; 10 W.N., 222. Innes, Stephen and Foster, ! transfer to him, or to any other person, the land 
JJ. (1894). N.S.W. in question, nor did it appear whether B. was 


| qualified to hold the same. C., a contractor 
22.— Crown Lands Act 1889,sec. 46—Exchange | under Government, and by his contract author- 
of land by pastoral leaseholder—Concluded con- | ised to remove gravel from Crown lands, entered 
tract—Assent of the Governor-in-Council—Min- | on the land, constructed a tramway and gravel 
ing Act (37 Vic. No. 13), sec. 13—Suspension of , pit, at an expense of £300, and removed gravel 
pastoral lease—Compensation for improvements | to the extent of 14,515 yards. The gravel at the 
— Equity Act 1880, secs. 4, 57 — Right to relief ` pits mouth was valued at one shilling per yard. 
in Equity—Injunction to recover leasehold.]—A | The tramway was constructed before the defend- 
pastoral leaseholder applied under sec. 46 of the | ant had notice of the plaintiff's title, but the 
Crown Lands Act 1889 for an exchange of free- | gravel was removed after such notice. The 
hold land for land within the leasehold area. | agent of A. and B., the plaintiffs, had shortly 
The application was referred to the Land Board before the removal of the gravel, offered to sell 
for report, and was then approved by the Min- | their interest as selectors of the whole of the 
ister. The application was not submitted for | land for £250. On action by A. and B. for 
the approval of the Governor-in-Council. Held, trespass, removal of gravel, and injury to trees 
that the applicant was not bound by the Min- , and land, the jury found a verdict for £825 15s., 
ister's approval, but was at liberty to withdraw | one item of which was made up of 14,515 yards 
his application. If the Crown suspends а lease of gravel at one shilling per yard—the value at 
or part of a lease of improved lands under sec. | the pit’s mouth—no allowance being made for 
13of the Mining Act, it must not only abate | the expense of constructing the tramway and 
the rent, but must also pay compensation for ` gravel pit which were necessary to render the 
improvements. A tenant is entitled to an in. | gravel available. Не/4-(1.) That the plaintiffs 
junction in the Equity Court to restrain his ! had sufficient title to enable them to recover. 
landlord from continuing a breach of his covenant ' (2.) That there must be a new trial, unless the 
for quiet enjoyment in the lease. Mickelson v. | plaintiffs consented to reduce the damages by 
Smith, 16 N.S. W.L. Б. (E.), 221. Owen, J. (1895). ' £300, the cost of the tramway and gravel pit. 
N.S.W. | McCarthy v. Brooks, 14 S. A.L.R., 183. Way, 
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C.J., Gwynne and Boucaut, JJ. Common Law. 
(1880). S.A. 


26.—Crown lands— Entry on for marking 
boundaries of mineral lease.]—See LEASE, 51, 52. 


1.—Encroachment—Act No. 32, sec. 76.]—In 
a complaint for encroachment before the Warden, 


. under sec. 76 of the Act No. 32, whereit appeared 


that several of the shareholders had not miners’ 
rights at the time of the encroachment : Held, 


27.—Reclamation of water frontage— Promise | that the Warden or Court should have ascer- 
of a grant — Right of access to water.}—See | tained the damages generally, and out of them 


WATER. 


28.~-Crown Lands Act 1884 (N.S.W.)—Mining 
Act—Temporary reserve.]—See LEASE, 56. 


29.—Lease—Trespass—Royal mine —Q. Gold- 
fields Act 1874, secs. 2, 10, 14.]—See Lease, 69. 


80. —Crown lands (S.A).]— See Lease, 70, 71. 


$1.—Waste lands of the Crown.]—See LEASE, 
74. 


32.—Waste Lands Act 1867 (S.A.)—Regulations 
of the Waste Lands Act 1868—Surrender of pas- 
toral lease — New lease — Public maps — Bound- 
ary.]—See Map. 


33.—Crown lands—Easement in.}—See Елзк- 
MENT. 


CROWN LEASE 


See Crows Lanps; LEASE. 


CROWN RIGHTS AND LIABILITIES 


See CROWN. 


CUSTOM 


Quartz crushing machine—Gold attaching to 
amalgam plates—Property —Proof of custom— 
Reasonableness.]—5See Gop, 4. 


awarded an amount in proportion to the number 
of shares held by shareholders entitled to insti- 
tute proceedings by virtue of miners' rights. 
Critchley v. Graham, 9 W. & W. (L.), 71. 
Banco (1863). V. 


2. — Apportionment — Joint trespass — Miners’ 
rights.—Where it appeared that some of the 
complainants, in such a complaint had not 
miner's rights during the whole, but during a 
part only of the time: Held, that the Warden 
or Court ought to divide the time and give 
damages accordingly. Ibid. V. 


2a.]—W hen in such a complaint against tres- 
passers the Warden finds a joint trespass against 
all, and awards damages against all, and upon 
appeal by all such defendants to the Court of 
Mines it appears that some only of the defend- 
ants participated in the trespass, the Court may 
and ought to reverse the decision in part, and 
affirm in part. Ibid. V. 


$.]—1f, in а complaint for trespass, all the 
complainants have not miners’ rights, the dam- 
ages ought to be apportioned, and an apportion- 
ment recovered only by those who held miners’ 
rights at the time the cause of action arose. 
Ibid. V. 


4.—Damage to tramway — Police Offences 
Statute, sec. 17, sub-sec. 7—Joint damage—Ap- 
portionment—Offence.]—S. was summoned under 
the Police Offences Statute (No. 357), sec. 17, for 
having damaged a tramway belonging to P. 
£15 were claimed as damages. The magistrate 
convicted, and ordered defendant to pay a fine 
of £2 10s., with £5 damages and costs. It was 


‚ proved that the defendant had, with four others, 
DAM | destroyed the tramway in question. The total 
damages to the tramway were estimated at £62. 


Sce WATER. | The five persons implicated, of whom S. was 
| one, were each separately summoned for £15 
damages. It was contended on behalf of S. that 
DAMAGES as the damage done amounted to £62, the 


' magistrate had no jurisdiction under the Statute, 
See CLAIM, 7; Practice, 99, 52, 183, 404; | as by it the jurisdiction was limited to cases of 


TRESPASS. | damage under £20 ; and as the injury done was 


- РР”... RR е--- ae a 
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over £60 and was jointly committed, it was im- 
possible to apportion the damages between the 
five who had committed it. Held, that the 
objection waa fatal and that the conviction could 
not be sustained. Smith v. Perkins, 1 A.J.R., 
28. Banco (1870). V. 


5.—Contract for delivery of ore for smelting 
purposes — Breach of contract — Measure of | 
damages —Profits of smelter.]—In an action by ' 
a smelting company against a mining company 
for damages for non-delivery of weekly instal- 
ments of ore pursuant to a contract, the measure 
of damages is not the difference between the 
contract and the market price of the ore поё · 
delivered, but the loss actually sustained, it 
appearing that the contract was one by which 
machinery and skilled labour were to be applied 
by the plaintiffs to the treatment of ore of a , 
certain character, to be paid for at a price fixed 
by reference to the value of its estimated pro- 
ducts when treated, and the expected profitable 
use of the plaintiffs’ machinery and labour being 
the inducement to contract, and it being also 
uncertain whether the plaintiffs could have ob- | 
tained in the market ore of the grade or grades 
required, in any specified quantity at any par- 
ticular time. Australian Smelting Co. Ltd. v. 
British Broken Hill Proprietary Co. Ltd., 22 
V.L.R., 190; 18 A.L.T., 64; 2 A.L.R., 173. 
F.C., Holroyd and a'Beckett, JJ. (Hood, J., 
diss.), reversing Hodges, J. (1895-6). V. 


---- 


. -- 


6. — Water — Deprivation of — Damages.] — ! 
Where a person is unlawfully deprived of the 
use of his property, the measure of damages is 
not the amount for which the use of the property : 
might have been obtained voluntarily from the ! 
owner had he desired to lease it. In such a саве | 
the Court will not be too nice in weighing the | 
damages. Leary v. United Hercules Hydraulic | 
Sluicing Co. (No. 2), 10N.Z.L.R., 420. Williams, | 


J. (1890). N.Z. | 
І 

7.—Damages — Measure of — Contract — Aur- | 
iferous sand.]- -See CONTRACT, 2. 


DAMAGES. 
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11.—Action against directors for misrepre- 
sentations in prospectus — Assessment.] — Sec 
De Kantzon v. Inglis, 10 N.S.W.L.R. (L.), 297 ; 
6 W.N., 110. Banco (1889). N.S.W. 


12,—Injury to water-course—Question for jury.] 
—See WATER. 


13.—For refasal to register transfer of shares. ] 
—See Company, 245. 


14.—Trespass — Gravel, removal of — Crown 
lands — Married woman — Title.] — See CRowN 
LANDS, 25. 


15.—Action for pollution of stream — Damages 
—Measure of.]—See WATER. 


16.—Trespass to land—Cattle—Damages.]— 


, See TRESPASS. 


17. — Mine — Trespass by adjoining owner — 


' Measure of damages—Fraudulent entry.]—See 


TRESPASS. 


DEBENTURES 
See Company, III., 404, 405a. 


DECLARATORY ORDER 
See PRACTICE, XIV. 


DECREE 


See Company, 49, 186, 187; Contract ; For- 
FEITURE ; PRACTICE, 1, 58, 61, 75, 102, 140, 
339. 


DEDICATION 
See RoAD. 


Common — Revocatlon.] — See Свомх LANDS, 


' 20. 


8.—Gold removed — Accidental encroachment 
— Cost of extracting gold.]— See Trespass. 


9.—Rectification of register—Companies Act ' 
(N.S.W.), sec. 33.]— See Company, 159. 


DEED 
Deed of settlement —Unlimited company after- 


_ wards becoming limited—Supplemental deed — 


10.—Equity Act (N.S.W.), sec. 32—Contract.] 
—See SPECIFIC PERFORMANCE. 


Rights of debenture holders—‘‘Property.”]—See 
CoMPANY, 32. 
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DEFAULT 


DISTRESS. 


204. 


DISTRESS 


Default in application for lease.]—See LEASE, | See MACHINERY. 


42. 


DELAY 
See Company, 341, 342. 


Delay tn registration.]— See REGISTRATION. 


DETINUE 


See Company, 59. 


DIRECTORS 


See Company, V. 


DISCOVERY 


Discovery of gold—Reward claim —Measure- 
ment of distance—-Goldflelds Act 1874 (0.), (38 
Vic. No. 11), Regulations 6,9, 44.]—See CLAIM, 29. 


DISCRETION 


Discretion of Warden — Appeal.]—See Prac- 
TICE, 411. 


DISMISSAL 


See PRACTICE, 21 ; PARTNERSHIP. 


DISSOLUTION 


See COMPANY ; PARTNERSHIP. 


DISTANCE 
Goldfields Act, 1874 (Q.), (38 Vie. No. 11), Reg- 


П 
1 


1.—Payment of money into Court—Jurisdiction 
to determine rights of parties where liquidator's 
appointment invalid.]— Where, on summons by a 
liquidator whose appointment was invalid, an 
order by consent was made that goods, the pro- 


| perty of а gold mining company incorporated 


i 


| Williams, J. (1892). 








under the N.Z. Companies Act 1882 seized for 


: rent of a apecial claim, be returned ‘‘ on payment 


of money into Court to abide the order of the 
Court in lieu of the goods, each party reserving 
all rights as if the money had not been paid into 
Court,” and the goods are returned accordingly, 
and sold, the Court, on application by a liquid- 
ator, duly appointed, that the money be paid 
out to hin, will determine the rights of parties 
to the money as it would have done their rights 
to the goods in an action of replevin. In re 
Talisman Dredging Co., 11 N.Z.L.R., 69. 
N.Z. 


2. — Claim — What goods may һе seized.] — 
Under a warrant of distress for rent of a claim, 
the goods of the legal owner alone can be seized, 

d where the distress is made by the Warden 
under the provisions of the N.Z. Mining Acts 
and Regulations, he cannot rely upon common 
law rights of distress possessed by ihe Crown. 
In re Talisman Dredging Co., 11 N.Z.L.R., 69. 
Wiliams, J. (1892). N.Z. 

3.—Special claim — Right to distress.J]—See 
SPECIAL CLAIM. 


DISTRICT COURT 
See PRACTICE, XVIII. 


DIVIDEND 


See Company, 60; 201. 


DRAINAGE 
Order for contribution —Drainage of Mines Act 


ulation 44 — Measurement of distance.] — See | 1877 (No. 596), sec. 3.]—It is not imperative on 


CLAIM, 29. 


| the Warden, making an order for contribution 
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under the Drainage of Mines Act 1877 (No. 596), 
to impose on the owners of the machinery terms 
for its efficient working. Contribution under 


EASEMENT. 
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EMPLOYER AND EMPLOYE 


See NEGLIGENCE; TRIBUTE. 


the Drainage of Mines Act 1877 (No. 596), sec. ' 


3, may be recovered, although the machinery 
used for drainage purposes is also used for other 
mining purposes. Wheal Terrill Q.M. Co. v. 
Irwin (Central Wattle Gully Co.), 6 V. L.R. (M.), 
11; 1 A.L.T.,176. Molesworth, J. (1880). V. 


EASEMENT 


See LATERAL SUPPORT. 


1.—Easement over Crown lands.]—The holder 
of а miner's right and of a license to construct a 
water-race may acquire, under the Goldfields Act 


(N.Z.), an easement over Crown lands. Robin- 


son v. Blundell, Mac., 683. Chapman, J. (1867-8). 


2.—Agreement for use of road over residence 
area—License not easement.]—See LICENSE, 5. 


$.—Grant of agricnitural lease by Crown— 
Previously acquired easement. ]—See LEASE, 75. 


4.—Water-race—Extinguishment of right ір.) 
See WATER. 


EJECTMENT 


See MINER’s RIGHT. 


ELECTION 


Regulation of Local Elections Act 1876 (N.Z.), 
(40 Vic. No. 1), sec. 52-——Election petition—Elec- 
tor—Miner’s right.]—Although at an election of 
a member of a county council, under the Regula- 
tion of Local Elections Act 1876 (N.Z.), (40 Vic. 
No. 1), an elector holding a miner's right quali- 
fication cannot vote unless he is resident in the 
riding in which the election is held, yet if his 
name be on the roll he is still an elector, and 
can therefore sign a petition against the election. 
Wilson v. Stratford, N.Z.L.R., 3 S.C., 329. 
Johnston, J. (1885). N.Z. 





! 


1.— Regulation of Mines Statute 1873 (No. 480), 
sees, 5, 8—Accident —“ Fellow servant "—Burden 
of proof.]—The doctrine that a master is not 
responsible to one workman for the act of another 
in the course of their common employment has 
been abrogated by the Miners’ Regulation Act 
(No. 480), so far as workmen employed in mines 
are concerned. Quare, whether contributory 
negligence will defeat the action? Quere also, 
as to the effect of the Act when criminal pro- 
ceedings are taken to recover a penalty against 
the owner for the neglect of the manager. The 
accident is all that need be proved by the plain- 
tiff and then the burden of proof is by the Act 
thrown on the defendant. Kaye v. Ironstone 
, Hill Lead С.М. Co., 2 V. I. R. (L.), 148. Banco 
(1876). V. 


2.—Regulation of Mines and Machinery Act 

| 1883 (No. 783), sec. 5—Employing miner below 
| ground more than eight hours a day —Half-hour 
for refreshment.]— Where miners are allowed 
; half-an-hour for refreshment during their shift, 
! which time is entirely at their own disposal, 
| their employer is not liable to a penalty for 
keeping them eight hours and a half below 


, ground. Granger v. St. Mungo G.M. Co., 12 
^ V.L.R, 5; 7 A.L.T., 107. F.C., Williams, 
V. 


Holroyd and Cope, JJ. (1886). 


$.— Selection of workman— Onus of proof as to 

due care in.]—The burden of proving that a 

' workman has been selected with due care lies on 

the party asserting the fact. O’Driscoll v. North 

Duke Co., 17 A.L.T., 64; 1 A.L.R., 04. Hol- 
royd, J. (1895). V. 


4. — 20 Vic. No. 28 — Agreements Validating 
Act (39 Vic. No. 29) —Corporation—Coal miner.] 
—A corporation may be a master within the 
meaning of the Masters and Servants Act (20 
' Vie. No. 28), and, as such, is amenable to such 
provisions of the Act as areapplicable to corpora- 
tions The word ''person" may, in the same 

Act of Parliament, in one clause include a cor- 
| poration, while in another clause it may not 

include a corporation. А coal miner is a servant 
within the meaning of the Masters and Servants 
| Act. Where, in appending a certificate under 
the Agreements Validating Act the person sign- 
ing did not ** add name of office, &c.," as required 
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by the schedule of the Act : Held, that as it | (L.) 166; 10 W.N., 214. Darley, C.J., Innes 
appeared in the body of the certificate that the апа Stephen, JJ. (1894). N.S.W. 
person was duly authorised to grant certificates, 


the certificate sufficiently complied with the — Injury to workman through blasting in another 
form and effect of the schedule. Held, also, portion of mine — Risk voluntarily incurred — 


that the agreement having been re-cxecuted іп Volenti non fit injuria — Pleading—39 Vic. No. $1 
the colony under sec. 5 of the Act, did not ý 


depend upon the Act for its validity. Æx parte 
Sperring, 11 N.S. W.L.R. (L.), 407 ; 7 W.N., 89. 
Darley, C.J., Windeyer and Foster, JJ. (1890). ' 


7.—Negligence—Coal mining—Defect In system 


вес. 12, sub-sec. 19.]—The plaintiff, a miner, 
whilst working in a bord in the defendant's mine, 
was injured through a blast fired in another 
bord, the wall between the two bords being too 
N.S.W. thin to resist the operation of blasting, and 
5.—Employers Liability Act 1886 (50 Vie. No. | brought an action against the defendants to re- 
8), secs. 4, 7—Practice—Notice of injury—Leave cover damages for the injuries sustained. In the 
to proceed notwithstanding no notice.]—4A judge declaration he did not allege that he was ignorant 
in Chambers has no power after action brought | of the state of the wall between the two bords. 
to give the plaintiff, in an action under the Held, on demurrer that tho declaration was 
Employers Liability Act 1886, leave to proceed | good, ns the maxim volenti non fit injuria did not 
with the action where no notice of the injury | apply, the operation which caused the accident 
has been given. Sec. 4 only empowers the judge , being one entirely independent of the plaintiff 
to give a plaintiff leave to bring the action. ! and the work in which he was engaged. Іп ап 
Notice of the injury, to be a notice within the action by an employé against his employer to 
meaning of the Act, must be a written notice, , recover damages for injuries sustained through 
and must be given before action brought, and | the breach of & statutory duty, the defence 
therefore the issue of the writ is not a notice. ' arising from the maxim volenti non fit injuria is 
Thompson v. Southern Coal Co. of N.S. №. Ltd. | not applicable. Donaldson v. Stockton Coal Co., 
(No. 1), 15 N.S. W.L.R. (L.), 162; 10 W.N., 181. | 16 N S. W.L.R. (L.), 69; 11 W.N., 133. Darley, 
Darley, C.J., Windeyer and Stephen, JJ. (1894). ; C.J., Windeyer and Innes, JJ. (1894-5). 
N.S.W. | N.S. W. 
6.—Employers Liability Act 1886 (50 Vic. No. — 7®—Employe and contractor—Liability of em- 
8)—Practice—Notice of injury — Leave to pro- Ployer for negligence of contractor—Work not 
ceed.]—An application for leave to proceed with : dangerous in itself.] —The defendants, who were 
an action under the Employers Liability Act, OWners of a gold mine, contracted with M. to do 
notwithstanding that no notice of the injury had АП the stoping ; and with C. to truck and haul 
been given, having been refused, the plaintiff, the ore. A servant of C., in the course of his 
applied to the Court for leave to proceed, alleg- | Work as a trucker, was guilty of negligence, in 
ing that notice had been given, but not duly. consequence of which the plaintiff, a servant of 
Held, that the plaintiff having failed on the: М. wasinjured. Held, that the work, not being 
first application, was not entitled to make the dangerous in itself, the defendants were not 
second. When an application is made to the liable for the negligence of C. or his servants. 
Court, and that application is refused, a second Martin v. Sunlight G.M. Co., 17 N.S.W.L.R. 
application of the very same nature cannot be (1): 361; 13 N.S. W. W.N.,85. F.C., Darley, 
made to the Court. In an action under ће. С-/» Stephen and Manning, JJ. (1896). 
Employers Liability Act, the plaintiff applied for ' N.S.W. 
leave to proceed with the action, notwithstand. ' 8.—Action for damages—Breach of statutory 
ing that notice of the injury had not been duly , duty by both employer and employe—Mines Reg- 
given. This application was not made until | ulation Act (Q.), 1881 (45 Vie. No. 6), secs. 6, 11, 
fifteen months after the accident, and a year | 14, 17.]— Plaintiff was employed by defendants 
after the plaintiff was in a position to make the | in mining in their gold mine, and was provided 
application. The Court refused the application | by them, in contravention of sec. 6 of the Mines 
on the ground that the plaintiff was too late in | Regulation Act 1881 (45 Vic. No. 6), with an iron 
making the application. Thompson v. Southern | tamping rod. Though he knew it to be dangerous 
Coal Co. of N.S. W. Ltd. (No. 2), 15 N. S. W.L.R. | to use an iron rod, he continued to use it, and was 
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blown up by an explosion while ramming a charge stances his claiin for payment up to August 20th 
of powder. By sec. 14, every person employed in ! was а reasonable one. Semble, a resolution to 


а mine is directed to cease using any appliances | wind up the company did not determine the 


which he finds to be unsafe, otherwise, by sec. 
17, he is guilty of an offence under the Act. 
Held, that plaintiff was guilty of a breach of the 
statutory duty equally with the defendants, and 


that his injury being consequent upon his own 
disobedience of the law, he could not compensate 
himself for his own injury by recovering damages 


M. Co., 94 S. A.L.R., 48. 
: Boucaut and Bundey, JJ. (1890). 


Wild v. Great Matriz Ruby 
F.C., Way, C.J., 
S.A. 


contract of service. 


that he was an offender against the Statute, and | 


1.-Етріоуег and employe—Contract—Terms 
in writing—Acceptance implied from contract 
—Dismissal of mining engineer—Pleading.]—Sce 
Сохтваст, 7. 


from his employers, the defendants. Baddeley | 12. — Employer and employe — Coal Mines 


v. Earl Granville, 19 Q.B.D., 425, distinguished. | Regulatlon—Appointment of check-weigher.]— 
Shanahan v. Taranganba Proprietary G. M. Co. | See CoaL 


Ltd., 3 Q.L.J., 147. Lilley, C.J. (1889). ©. , 


9.—Employer and employe—Master and Ser- | 
vants Act 1863, вес, 16— Agent —Contract—In- 
junction —Winding up.]—Àn injunction will be 
granted to restrain proceedings under sec. 16 of 
the Masters and Servants Act 1863, against the | 
secretary of a company in course of voluntary , 
liquidation, on a contract entered into by him: 
for the company. | Quaere, whether the secretary ' 
of a company, or the agent of an individual, is | 
not personally liable, under the above Act, for 
wages due pursuant to a contract signed by such 
secretary for his company, or by such agent for ' 
his principal, though the contract be made in the 
name of such company, or principal In re 
Sliding Rock Mining and Smelting Co., ex parte 
Nicols, 11 S.A.L.R., 85. Stow, J. Equity © 
(1877). S.A. 


10.—Employer and employe—Weekly hiring 
General hiring — Determination of service — 
Reasonable notice—Winding up of company.]— 
The plaintiff was engaged by the defendant com- 
pany at a weekly salary as manager of a mine 
in the MacDonnell Ranges, five weeks’ journey 
from Adelaide. On 9th April, 1889, the com- 
pany gave plaintiff a week’s notice determining 
the service, but the company made no provision 
for relieving him of the custody and care of their 
camels and other property, of which the plaintiff 
remained in charge after the expiration of the 
notice. On April 10th, a resolution was passed to | 
wind up the company. The plaintiff then claimed | ESCORT 
wages to 20th August, 1889, in lieu of notice. 
Held, that the presumption of a weekly hiring | . Loss of gold while under — Government not 
raised by the reservation of a weekly salary was | liable as common carrier.]—See Oriental Bank 
rebutted by the other circumstances of the | Corporation v. The Queen, 8 N.S.W.S.C.R. (L.), 
service. The plaintiff was accordingly entitled 171. Stephen, O.J., Cheeke and Faucett, JJ. 


to reasonable notice, and under the circum. , (1869). N.S. W. 
14 


13.— ** Person employed "—Meaning of.]—See 
WOoRDs. 


ENCROACHMENT 


See TRESPASS, 


ENLARGING SUMMONS 


See PRACTICE, 347. 


ENTRY 


See LEASE. 


ERROR 


Notice to owner of private property ofapplica- 
, tion to mine—Error in notice.]—Sec PRIVATE 
| PROPERTY. 
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ESTOPPEL | 


See ABANDONMENT; СомрАМҮ, 2, 64, 78, 155, 
236, 254, 255, 386; Lease; Practicx, 181. 


1.—Acquiescence.]— W here owners of property . 
suspect that it is being encroached upon, they are | 
right in waiting till they can fix definitely the ! 
responsibility on the persons encroaching, or 
their employers, before they take legal proceed- 
ings ; such acquiescence would not disentitle the . 
parties to relief. Lane v. Hannah, 1 W. & W. | 
(E.), 66. Molesworth, J. (1861). V. 


2.—Decision of Warden—Nonsult.] When a 
complaint for trespass is dismissed by the Warden 
as by way of nonsuit, the complainant having 
failed to make out his case, and no question of 
title having been decided, the complainant is 
not estopped from proceeding in the Supreme 
Court, although he has not appealed to the 
Court of Mines from such decision. Aladdin 
G.M. Co. Regd. v. Aladdin and Try Again 
United G.M. Co. Regd., 6 W.W. & АВ. (E.), 
278. Molesworth, J. (1869). V. 


————— - - ------------------- 


3.—Estoppel—Trespass.]—Where A., acting 
by direction of B., commits a trespass on land, 
and unsuccessfully defends an action by the 
owner in respect thereof, the judgment is no | 
estoppel of B., but is strong evidence against 
him. Park Co. v. South Husiler’s Reserve Co., 
9 V.L.R. (M.), 4; 4 A.L.T., 135. Molesworth, 
J. (1883). V. 


4.—Acquiescence.]— Mere quiescence may not 
be acquiescence, and the doctrine of acquiescence 
in injurious acts does not apply to acts done on 
lands not belonging to the party said to have 
acquiesced. Borlon v. Howe, 3 N.Z.C.A., 5; 
2 N.Z.J.R., 97. Johnston, Richmond and Chap. 
man, JJ. (1875). N.Z. | 


tion —Estoppel.]—S$ee Company, 78. 


6.—Sale of shares — Broker — Misrepresenta- 
tion—Ratifleation.]— See COMPANY, 236. 


7.—Specifle performance— Secret commission 
—Admissibility of evidence to vary written 
agreement.]—See SPECIFIC PERFORMANCE. 


8.—Company—Special resolution — Meeting— 
Conditional notice—Notice duly given—Artieles 


5.—Director of company—Invalid incorpora- 
of association.]—See Company, 2. 


ESTOPPEL. 
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9.—Acquiescence in order afterwards im- 
peached—Estoppel.]— See PRACTICE, 234. 


10.— Pollution of stream—Aequiescence.]—See 
WATER. | 


EVIDENCE 


See ABANDONMENT; CLAIM; COMPANY; LEASE; 
LicExsE ; MINER’s Клонт; PRACTICE, 48, 54, 56, 
184, 329, 402; Roap. 


1.—Mining Registrar's books— Miners’ rights. } 
—The production of the Mining Registrar’s 
books would be evidence to show the existence of 
miners’ rights in the persons taking up a claim, 
ав their qualification for taking it up ; but not 
for the collateral purpose of showing that parties, 
plaintiffs, had miners' rights at the time of the 
injury complained of under Act, No. 291, sec. 
246. Cruise v. Crowley, 5 W.W. & АВ. (M.), 
28. Molesworth, J. (1868). See Act No. 291, 
sec. 49. V. 


9. — Mining Statute 1865, secs. 208, 221, 
schedule 26—Injunction granted by Warden on 
affidavita only—Wrongly entitling documents— 
SurplIusage— Discharge from custody.]—C. hav- 
ing been imprisoned under a Warden's warrant 
for contempt of.an injunction order made by the 
Warden, applied to the Chief Judge, under sec. 
221 of the Mining Statute 1865, to be discharged 
from custody, on the ground that the injunction 
order was bad, inasmuch as affidavits only were 
used on the occasion of its being granted. Held, 
that sec. 203, coupled with the 26th schedule of 
Act No. 291, enabled the Warden to grant the 
injunction on affidavits only. Wrongly entitling 
documents ‘‘in the Warden's Court " does not 
invalidate them; the title may be treated as 
surplusage. Application refused. Re Clerk, 2 
A.J.R., 48. Molesworth, J. (1871). V. 


$.— Onus proband! — Marking out — Special 
case.]— In a complaint for possession on the 
ground that defendants are in illegal possession, 
not having marked according to by-laws: Semble, 
that the onus of proof rests on the defendants. 
Semble, that a Warden may state a special case 
us to the admissibility of evidence. Palmer v. 
Chisholm, 5 A.J.R., 169. Molesworth, J. (1874). 

V. 

4.— Evidence of Warden — Admissibility.] — 

The parol evidence of a Warden who held an 
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inquiry on a lease application as to what a 16. — Evidence — Of land being a measured 
witness stated on such inquiry is admissible, ' portion—Of land being Crown lands at time of 
although he is bound to transmit in writing the | selection —Of population of area —Census Act.]— 
evidence taken before him to the Minister. | See CRown LANps, 15, 16. 


Weddel v. Howse, 9 У.Т. К. (M.), 18 ; 4 A.L.T., 
179. Molesworth, J. (1883). V. | 17.—Admissibility of Steck Exchange Rules— 


i Contract with broker.]—See Company, 290, 
5.—Great seal—Governor’s signature.] — Per 


Martin, C.J. (arg.), at p. 45 :—‘* The Courts do 18.—Proof of incorporation—Larceny of ore.] 
not take judicial cognisance of the Governor's | —See CRIMINAL Law, 6. 


signature." King v. M'Ivor, 4 N. S. W.L.R. (L.), 
45 (1882). N.SW. . 19. —Каййсайов of directors’ acts by share- 


! holder —Moving adoption of report at meeting.] 
6. —Map referred to in map mentioned in cer- | — See COMPANY, 369. 


tificate of title, admissibility of.] — Wherd a : 

parish map, referred to in a certificate of title, 20. — Promissory note — Contemporaneous 
contained certain figures and letters, held, that | agreement.]—See BILL ор EXCHANGE, 1. 
another map was not admissible in evidence for 
the purpose of explaining what those letters and 
figures meant. Clarke v. Cowper, 10 N.S. W.L.R. of proof.]—See Company, 83. 


(L.), 106; 5 W.N., 125. Darley, C.J., Windeyer |  22.—Parol agreement—Partnership—Interest 





21.—Company —Proof of incorporation— Onus 


and Foster, JJ. (1889). N.S.W. in land under Mining Act 1874—Chattel interest.] 
7. — Parish map.] — See Smith у. Neild, 10 —8ее PARTNERSHIP, 21, 22. 
N.S.W.L.R. (L.), 171; 6 W.N., 55 (1889). 23.—Compensation for lands taken— Mineral 


contents of land—Onus probandi—Practice as to 
new trial.]—See COMPENSATION, 9. 


8. — Removal of quartz by trespasser — Evi- 
dence to support decree for aceounts—Evidence 
of trespass.]—Sce TRESPASS. 24.—Admissibility of, to vary written agree- 

9. — Criminal law — Shareholder in mining | ment — Specific performance.] — See SPECIFIC 
company—Perjury — Materlality—Admissibility | PERFORMANCE. 
of minute-book and depositions. ]—See CRIMINAL 25.—Possession—Lessor and Lessee — Under- 
Law, 4. ground workings. ]—See І,ЕАЗЕ, 61. 


10.—Mining partnership—Liability on wind- | 26, Written contract—Parol evidence—War- 
ing up—Deed of settlement unsigned —Presence ranty.]—See Company, 242. 
at meetings — Director — Payment of previous 


lis—Estoppel.]—See PARTNERSHIP, 18. 27.—Registration of claim by Mining Registrar 


—How far conclusive.]—See MiNER's Rianr, 39. 
11.—24 Тіс. No. 21—Registration—Appoint- 


ment of manager—Right to sue company —Ad- 
missions of manager — Memorial.] — See Com- 
PANY, 96. 


28.—Articles of Association —Minute-book.]— 
See COMPANY, 4. 


29.— Notice of call—Signature of secretary— 
Authority of.]—See Company, 4. 





12.—Transfer of gold mine — Fraud.] — See | 
PRACTICE, 313. 





$0. —Companies Act 1864 (S.A.)—Minute-book 


me -]—Se M- 
13.—Warden's decision — Proceedings before | Contents of notice therein stated. ]—Sce Сом 


justices for forcibly taking possession of claim. - ` PANY, 119. 
Mining Act 1874, sec. 129.]—See PRACTICE, 422. $1.— Liability for calis—Application for shares 


14.—Execution of mineral lease—Sealing— —Register of shareholders.]—See COMPANY, 34. 


What constitutes а lease.|—See Crown LANDS, $2.—Action of decelt —Promoters’ liability— 
13. Prospectus—Paid-ap shares—Material facts. ]— 


15.—** Mining surveyor or experienced miner” Sep COMPANY: 102: 


—Coal Mines Act, sec. 38— Authority of Minister. ] 33.—Conversion of aurlferous earth —Evidence 
—See Солт, 1. of property.]—See CONVERSION. 
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34.—Trespass—Gross carelessness as to bound- | ing shall be proceeded with, determined, and en- 

aries—Location of a grant—Part of a defendant's | forced, as if there had been no repeal. Reg. v. 

plan treated as an admission—Rejection of other | Webster, 3 W.W. & a’B. (L.), 17. Banco (1866). 
parts of plan.]—.See TRESPASS. V. 

2.—Enforcing forfeiture.]— All existing rights 

and interests are saved by sec. 80 of the Mining 

Statute 1865. А penalty or forfeiture incurred 

under the Act No. 32 may be enforced according 

EXCEPTIONS to that law, but the two systems (in Act No. 32, 

1. — Water for general use — Exception to | 208 in Act No. 291) are not to be mingled to- 

grant.J]—See WATER. gether, and forfeitures committed under one, 

enforced under the other. The by-laws under 

which a claim has been registered, and not the 

cifcumstance of the forfeiture having occurred 

since the passing of the Act No. 291, determine 

— under which system any forfeiture is to be 

deemed to have taken place, and according to 


2.—Water license—Exception for irrigation 
purposes.]—See LickNsk, 15. 


EXCESS 


See FORFEITURE. 


which system it is to be enforced. Reg. v. Clow, 
: 6 W.W. & a’B. (L.), 89. Banco (1868). У. 


EXECUTION EXTRAORDINARY MEETING 


See Company XXIV. ; PRACTICE. See Company, VIII. 


L N; N % , ; a 
Ee DIEN Сом танк GOES ADMINISTRATOR Circumstances under which Warden may im- 
pose fine instead of forfeiture.]—See FoRFEITURE, 
63, 64. 


EXEMPTION 


See PRACTICE, 466. 


| 
| 
EXECUTORS | FINE 
| 
| 
| 


FIXTURES 


=. 1.—Jurisdiction of Warden—Mining tenement 
—Mining Statute 1865, secs. 5, 101, 177, 195.]— 


EXISTING INTERESTS | See Радотов, 409. 
T ' $2.— Fixtures on residence area — Right to 
. | remove.]-—See RESIDENCE AREA. 

1.]—A Warden’s order dated 26th January, 
1866, made under the Act No. 153 (repealed by | 3° — Mortgage — Quicquid plantatar solo, solo 
the Mining Statute 1865, which came into opera- | cedit —Boiler.]—5ee MonTGAGE, 10. 


tion on 1st January, 1866), for drainage fees, was 


held to be valid, as the summons had been issued, : EIE EET 
| attended, and adjourned before the 1st January, , 
| 1866. It was “а matter or thing lawfully had | FOREIGN ATTACHMENT 


or done ” before the commencement of the repeal- 
ing Act ; and the Act provides that such proceed- | See PRACTICE. 
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FOREIGN CORPORATION 


See CoMPANY ; PRACTICE. 


FOREIGN JUDGMENT 


See PRACTICE. 


FORFEITURE 


See ABANDONMENT; By-LAWS AND REGULA- 
TIONS ; CHAMPERTY, 5; CLAIM ; Company, III., 
XX., XXIV. ; Crown Lanps; Existina In- 
TERESTS ; LEASE ; LIEN ; MINER’s RiGuT; Monr- 
GAGE ; PARTNERSHIP ; PRACTICE ; SUSPENSION, 


1. — Abandonment — Trespass.] — A Mary- 
borough By-law (1859), provided that a quartz 
claim should be taken possession of by erecting 
two posts on the line of reef, one at each boun- 
dary. The claim then extended along the line 
of reef for the space between the posts and 150 
feet on each side of the line. In pursuance of 
this by-law L. took up a quartz claim, but on 
one side of the line he could not take up the 
whole of the 150 feet, to which he would have 
been otherwise entitled, as an alluvial claim 
previously taken up by C. was occupied on that 
side. Some time after L. had taken up his 
quartz claim, C. abandoned his alluvial claim. 
On the abandonment by C., L. did not repeg or 
retake possession in any way. Subsequently B. 
took up the alluvial claim abandoned by C. ; L. 
sued B. for trespassing on his quartz claim, con- 
tending that immediately on C.’s abandoning the 
alluvial claim he became at once entitled to the 
whole of the 150 feet on that side. Held, that 
as L. had done nothing on the abandonment by 
C., L.'s claim remained as it was; that B. was 
right in taking up the whole of the abandoned 
claim, and that he was поба trespasser. Landry 
v. Burton, A. R., 98th June, 1862. V. 


2.— Adjudication by Warden.]— Under the Act 
No. 32, before miners could avail themselves of 
a forfeiture or a constructive abandonment of a 
claim in the actual possession of other miners, 


they were bound first to obtain the adjudication ' 


of the Warden on the subject. Critchley v. 
Graham. 2 W. & W. (L.), 211, Banco (1863). 
V. 
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| 8.]—An adjudication of forfeiture or aban- 

donment by the Warden enures only to the 

party in whose favour the Warden decides. It 

cannot be taken advantage of by others. Ibid. 
V. 

4.]—'* If a forfeiture is to be worked, there 

should be express words to say so." — Per Stawell, 

| C.J. Тһотаз у. Kinnear, 9 W. & W. (L.), 239. 
| (1863). V. 


|  5.—4Adjudication by Warden.]—Martin aban- 
doned his claim. Mason took possession of it 
without obtaining the adjudication of a Warden. 
Dunbar obtained an adjudication against Martin, 
but the Warden declined to enforce his decision 
as between Dunbar and Martin, because Mason 
was in possesssion. Application for mandamus 
to compel the Warden to put Dunbar in posses- 
sion was refused. Critchley v. Graham, 2 W. & 
W. (L.), 211, distinguished. ‘‘ Putting the case 
of Critchley v. Graham on its limited footing of 
a decision, that the adjudication of a Warden is 
necessary to foreclose the rights of the original 
holder of the land, on & proceeding between that 
original holder and a claimant of the same land 
on the ground of forfeiture, it does not apply in 
a contest between an intruder and a person who 
asserts that he is the first or actual holder."— 
Per Barry, J. Re Drummond, ex parte Dunbar, 
2 W. & W. (L.), 280. Banco (1863). V. 


6. — Curing forfeiture.] — Where a miner 
allowed his claim to become liable to be declared 
forfeited, yet did not abandon it, but simply 
resumed work upon it: Held, that the subse- 
quent work did not cure the forfeiture previously 
incurred. ** It was decided in Critchley v. 
Graham, 2 W. & W. (L.), 211, that possession as 
for forfeiture can only be taken after an adjudica- 
tion of forfeiture by the Warden. To make the 
land unoccupied so that the defendants—the 
holders—could have taken it up as a new claim, 
it should either have been actually abandoned by 

| them or adjudged by the Warden to have been 
! forfeited ; otherwise all forfeitures might be 
, evaded by a mere resumption of work and going 
' through the form of re-pegging the ground, and 
| the by-law thus be totally evaded."— Per Moles. 
worth, J. Coles v. Sparta, 3 W.W. & a’B. (M.), 
22 (1866). V. 


7.—Working a claim.]—Where a by-law pro- 
' vided that pumping out water should bea protec- 

tion to a claim from forfeiture for non-working : 
| Held, that pumping out water with the design 
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of reaching and working at earth within the : forfeiture against plaintiffs, in clear visible pos- 
claim is working it; not if with other designs. session, and intimated that it would decide other- 
Using a claim for a well is not using it for а  wisé in case of actual abandonment. In а pre- 
mine so as to save forfeiture. Longbottom v. vious case, Landry v. Burton (see 1, supra), it was 
White, 3 W.W. & A'B. (M.), 35. Molesworth, , taken for granted that abandonment without a 
J. (1866). V. ' Warden’s order put an end to title. People for- 
getting a right as valueless would never expressly 

8.—Block and frontage claims—Distinet titles.] ‚вау they abandoned it."—Per Molesworth, J. 


—**І would not hold the taking up of a block Warrior G.M. Co. Regd. v. Kohinoor G. M. Co. 
claim within their (frontage) area as a forfeiture Ltd., 3 W.W. & АВ. (M.), 90 (1866). V. 


of their right to the entire. But the case is 

different as to the precise block claim taken up. 11.— By-law.]— D. registered the suspension of 
I think generally no one has a right to hold , his claim under a by-law which required work 
simultaneously two claims on the same space to be resumed within twenty-four hours after the 
under distinct titles and terms. For instance, . expiration of the period of registration, other- 
as to forfeiture for not working, he would have wise forfeiture. D. was prevented from resum- 
no right as to his block claim, to defeat an ing work in consequence of his claim being 
adverse claimant, by showing that he had a flooded, and it was admitted he could not drain 
frontage claim of which the block claim formed ! it, except at a ruinous expense. Held, that the 
а part, and had been working the frontage. And | by-law applied to the case; that it was not 


{ 


I think generally, no one should be permitted ! invalid as unreasonable ; and that a forfeiture 
to complicate his case by combining simultaneous ' had been incurred. Duffy v. Tat, 4 W.W. & 
rights, but that the acquisition of a later should ' АВ. (M.), 17. Molesworth, J. (1867). V. 
be a merger of former rights."— Per Molesworth, 
J. United Extended Band of Hope Co. Regd. v. 
Tennant, 3 W.W. & АВ. (M.), 53 (1866). V. 


12. — Abandonment — Frontage and block 
elaims.]— Where the holder of a frontage claim 
; takes up a block claim within his frontage claim 
9.—Registration—Mistake.]—Where A. wage renounces the frontage to the extent of the 
Ж | block claim. United Extended Band of Hope 
registrar, others being registered as owners at Со. v. Tennant, 8 W.W. & АВ. (М.), 41. Moles- 
the time, and A. forfeited the claim by leaving , 70740, J. (1866). Great North West Co. v. 
it unworked : Held, that under the Sandhurst Sayers, 4 W.W. & a’B. (M.), 64. Molesworth, 

By-law No. 6, sec. 9, a party who had obtained | J. (1867). У. 
a declaration of forfeiture from the Warden | 13.— Illegal possession — Marking out.] — The 
against A., and an order that he should deliver | Ful] Court, in Critchley v. Graham, 2 W. & W. 
up possession, could not take possession of the | (T,), 211, held, ав to the Act No. 32, sec. 77, that 
claim as against those who had been registered ' persons wishing to avail themselves of a forfeiture 
at the time of his registration, without giving | should proceed to recover through a Warden in- 
notice to them and obtaining a declaration of | stead of entering as upon vacant ground, and that 
abandonment by the Warden. Hunter у. Atra- | mere entry to take advantage of a forfeiture was 
veld, 3 W.W. & АВ. (M.), 59. Molesworth, J. : unavailing. That principle, and the enabling 
(1866). V. words of the clause equally apply to persons seek- 
! ing to deprive miners in possession of too much. 
| The Mining Statute 1865, sec. 101, is not distin- 
| guishable from Act No. 32, sec. 77, as to words 
| enabling a district judge to give possession to 
. claimants, and sec. 177 gives similar powers 
to Wardens. Barlow v. Hayes, 4 W.W. & АВ. 

ı (M.), 71. Molesworth, J. (1867). V. 


registered for a claim by the mistake of th 


10.—4Abandonment.]—** The title to mine on 
the Crown lands of Victoria, from their being 
first let open to miners, has been based on pos- 
session ; the person first taking such possession, 
under restrictions imposed, being held to have 
the best right. It seems reasonable, therefore, 
that a right originating in possession should ter- 
minate with cesser of possession—indeed with 14. —Parties—Joint application.] —W here five 
cesser of use of the land possessed. In Critchley | persons were alleged to be in illegal possession 
v. Graham, 2 W. & W. (L.), 211, the Court had of more ground than they were entitled to, 
to deal with the case of defendants claiming by under the by-laws; and five other persons, 
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holders of miners’ rights, applied jointly to be | claiming a permanent interest for what was then 
put in possession of the said ground: Held, that done, and for that reason only having a pretence 
· the Warden could entertain the joint application, to more than the rest of the public. Claims to 
and put the complainants in possession, and that ' mine on Crown lands are dependent for their 
no previous marking out by the complainants continuance or means of legal enforcement upon 
was necessary. The word “ person ” іп the defini- the renewal of miners’ rights, but still are in the 
tion of the word “claim,” in sec. 3 Mining nature of permanent estates, and are not con- 
Statute 1865, embraces the plural. Barlow v. firmed by that which is a means of renewal." 
Hayes, 4 W.W. & АВ. (M.), 72. Molesworth, J. Per Molesworth, J. Clerk v. Wrigley, 4 W.W. 
(1867). V. | & a’B. (M.), 84(1867). V. 


15.—Amalgamation — Enforcing forfeiture — | 19.—Curing а forfeiture — Suspension.] — A 
Miner's right.]—The amalgamation of a claim, | second certificate for suspension from work under 
liable to forfeiture, with other ground legally | the Maryborough By-laws, will not cure a for- 
held, will not cure the forfeiture, although since feiture incurred during the existence of a prior 
the amalgamation such work had been done as | certificate, the conditions of which have not been 
would save the amalgamated claim as an whole | complied with. Тай v. Henderson, A.R., 19th 
from forfeiture for omission to work in that | March, 1867. V. 
` time. Forfeiture makes the interest not void 
but voidable. It is not necessary that the person 
seeking to enforce the forfeiture should have had 
а miner's right at the time when the forfeiture 
was incurred. It is sufficient if he has one 
when complaint is made. Clerk v. Wrigley, 4 
W.W. & a’B. (M.), 74. Molesworth, J. (1867). 

V. | 21.J—An applicant enforcing forfeiture is 

16. — Ground held under different titles — | entitled only to one man's ground, not all the 
Working in connection with а claim.]—'' I in- | ground the defendants may occupy. Ibid. V. 
timated in United Extended Band of Hope Co. 
v. Tennant, 3 W.W. & xB. (M.), 41, and decided 
in Great North-west Co. v. Sayers, 4 W.W. & 
A'B. (M.), 64, that persons entitled to a frontage 
claim taking up à block claim within its limita 
were thenceforth entitled to the block claim as 
such only, with all liabilities to forfeit it." —Per 993.— Abandonment in fact—Constructive for- 
Molesworth, J. Ibid. V. | felture.J—‘‘The next objection is that the 

17.]—In Sichel v. Pearce (Supreme Court, | &round said to have been abandoned ought to 
Victoria, 11th and 12th September, 1861), the have been declared abandoned by a Warden 
Full Court held the judge of the Court of Mines before the plaintiffs were at liberty to occupy it ; 
wrong in directing the assessors that working | but the cases which require such an adjudication 
on leased land could not be considered as work. 81е those of constructive forfeiture, and not of 
ing in connection with a claim held under a by- ' abandonment in fact.” Ibid. iE 


twi. Working опо тесік may ров working | 24.—Enforcing forfeiture.]— Where a claim. 


30 ds 2 forteitnre of i claim, if done wien ё | holder discontinued work and failed to post а 
decided intention to mine the claim, and with |  ,. ied by a by-law of his district. th 

КТА аваа ао notice required by а by-law ої his district, there- 
s gr Pat TAE: ity g ı by rendering the claim liable to forfeiture, and 
claim itself might reasonably have. Clerk v. ' 


Wrial W.W. & A'B. (M Mol another party of miners took possession of the 
J 45. ааа а са claim without a Warden's order : Held, that the 


_ principle of Critchley v. Graham, 2 W. & W. (L.), 

18.—Miner's rights.]J—'* As to the argument | 211, applied, and that the forfeiture could only 
that the forfeiture of 1865 was of an interest | be enforced by legal proceedings. ‘‘ Unless the 
only pending the current miners’ rights of the claim beactually abandoned, the persons alleged 
defendants, I do not think it available for persons to have forfeited should be summoned before a 


20.— Enforcing forfeiture.]—Semble, where a 
by-law enacts a forfeiture, but omits to say by 
whonn it is to be enforced, the forfeiture may be 
enforced by any holder of a miner’s right. Oxley 
v. Little, 5 W.W. & АВ. (M.), 14. Molesworth, 
J. (1868). V. 


|  22.—Holding too much ground.]— Semble, that 

! taking up too much ground does not work a 
forfeiture of the whole. Mulcahy v. Walhalla 
G.M. Co. Regd., 5 W.W. & АВ. (E.), 103. 
F.C. (1867-8). V. 
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Warden to dispossess them."—Per Molesworth, ' public without forfeiting his whole frontage 
J. Collins v. O'Dwyer, 5 W.W. & АВ. (M.), 30 ! right. United Extended Band of Hope Co. v. 
(1868). У. Tennant, 3 W.W. & АВ. (M.), 41; Clerk v. 


25. — Abandonment — Frontage and block | Wrigley, 4 W.W. & АВ. (M.), 74; and McCaf- 


clatms.]—The Ballarat By-laws provided for the 4 Pi — A.R., 24th June, Е 
taking up of claims known as frontage claims, І І : 


and also for the taking up of claims known as 28.—Re-registration — Re-pegging — Applica- 
block claims. Where the owner of a frontage | tion for lease.]--C., on the 28th April, 1868, 
claim took up a block claim within the frontage pegged out and registered under the Beechworth 
claim, it was held that the taking possession of By-laws an ordinary quartz claim. On the 18th 
the block claim afforded evidence of abandon- May, and again on the 26th May, he registered 
ment of that part of the frontage included in |, quariz tunnelling claim, the boundaries of 
the block, evidence, moreover, to be taken most | which included the quartz claim originally 
strongly against the party soacting. M‘Cafferty | marked. There is no such claim known іп the 
v. Cummins, A.R., 24th June, 1868. V. Beechworth By-laws as a quartz tunnelling claim. 
On the 9th September C. re.pegged out the 
origina] quartz claim, but did not re-register. 
On the 25th September a lease of the whole of 
the land was applied for, and on the 5th of 
November O'S. proceeded before the Warden to 
obtain a declaration of forfeiture and possession. 
Held (1.)—That each successive registration by 
C. constituted an abandonment of his previous 
title. (2.) That the re-pegging of the original 
quartz claim in September, not being followed 
by registration, did not redeem or revive his 
title to that claim. (3). The lease application 
afforded no protection to, or alteration in any 
previous title. O'Sullivan v. Clarke, A.R., 2nd 
Dec., 1868. V. 


26.—Frontage and block claims. ]— Generally 
where a space of ground, included in frontage 
claims of two companies on two different leads, 
is taken up as a block claim by one of them, the 
ther is not entitled to say that the taking up 
of the block claim is effectual, so as to determine 
the frontage interest of the company taking it, 
and at the same time to aay thut it is ineffectual 
as against its own frontage claim. As between 
the company taking up the block claim and the 
mining public, individuals of the public admitting 
the title to the block claim may say that the 
block claim is the only title of those taking it up, 
and it may be forfeited for non-performance of 
the conditions on which it is held ; but other- 
wise as to a company denying the title to the 
block claim against them, the contest between 
the two companies should be carried on as before 
the block claim was taken up. United Working | 


ANTE d ega: Va Erana G W quer ue should disclose what portion is sought. Such a 
Co. Regd., 5 W.W. & A'B. (M.), 50. Molesworth, і — "M 
summons if not descriptive should be dismissed 
J. (1868). V. | ; 
on the ground of vagueness and want of descrip- 
21.—Frontage and block claims.]—The holder | tion unless the complainant desires to amend. 
of a frontage claim taking up a block claim within | The Warden has power to amend on terms. A 
it relinquishes his frontage rights to the extent | Sandhurst By-law provided that a claim known 
of the block claim, because in rights originating | as a “ special holding " should be in a rectangular 
in taking possession, a new taking possession is | form. A claim purporting to be a special hold- 
inconsistent with asserting a former right to the | ing was taken up by miners, but not in a rectan- 
same parcel of land by means of possession. A | gular form, as the nature of the ground rendered 
frontage claim may comprise within its bound- С impossible to take it up іп that way. Held, 
aries land exempt from being taken as a claim, | that the by-law was imperative. ‘‘ Defendants 
and the exemptions may cease. It may comprise | might find their large rectangular quantity where 
a block claim afterwards forfeited or abandoned. ' they could, but not small spaces bounded by 
The holder of the frontage claim may have ' acute angles or curves. If such were especially 
doubts of his title. In these instances he has , valuable it was just a reason for their being left 
the same right of taking up as the rest of the | to persons taking small quantities, and not 


29. — Vagueness — Amendment — Shape of 
claim.]— Where a complainant before the War- 
den seeks to be put in possession of a portion of 
the ground occupied by others, the summons 
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monopolised.” Roscrow v. Webster, 5 W.W. & service of a notice threatening forfeiture. А 


A'B. (M.), 64. Molesworth, J. (1868). V. | mining company let their claim on tribute for 


. six months, and the tributors, with the consent 
30. — Abandonment — Surveyor — Provisional | of the: company; pasa ub work, and ihe com: 


. . | 
elaim-holders—Penalties.]—When a lead is dis pany obtained a suspension order, but on the 


d (Be th By-l 214, 19th Nov. | | 

— 2. 2. асра | expiration of the order did not resume work. 
: . 

temporary office within ten miles of a provisional : Held, that the company was not entitled to a 


l i der th d А 
a-hole (By aw No. 10) амаи, ndr ерін Ч ie т а oam 
bound to call upon him to act. If he has по; P gh 


office within ten miles, the claim-holder is not so dapi TARNE nad APEA bed — 
bound; and neglect to do so, and deferring the RDSNGOnIDE: ар Agreement. owes Y 
T nin A . Mysterious Q.M. Co., 1 V.R. (M.), 4; 1 A.J.R., 
working of the provisional claim, do not consti- x 
HARE 13. Molesworth, J. (1870). V. 
tute proof of abandonment in view of the terms 
of By-laws No. 14 and No. 19. '* When it (the, 33.J]—O’S. applied by Warden's summons to 
lead) is discovered, and the surveyor is within | be put in possession of the claim of the Mysteri- 
ten miles, I think provisional claim-holders are : ous Company on the ground of forfeiture. It 
bound to call upon him to act under By-law No. | was contended for the defendant company, that 
19, but in this instance were not, but then I опе E. had, before the commencement of the 
think that any person interested is entitled to | present proceedings, brought a complaint before 
call upon the surveyor to mark off substituted | the Warden against the company asking for 
claims, and that he should do so along a straight declaration of forfeiture and order for possession. 
line to avoid overlapping, as far as required by The Warden had dismissed that complaint, but 
any person interested, from time to time, taking | E. had appealed to the Court of Mines, and the 
measures to inform provisional claim-holders of | appeal was pending (though ultimately dis- 
what he is doing, and that as soon as he so lays | missed) at the time of the commencement of 
off the substituted claims the successive claim- | proceedings by O'S. Held, that the pendency 
holders not working become liable to penalties.” | of E.'s appeal had no bearing оп the matter. 
—Per Molesworth, J. Atwell v. Ryan, Atwell | Ibid. V. 
v. Landriggan, 6 W.W. & a’B. (M.), 24 (1869). 34.—By what by-laws determined,]— The con- 
V. | ditions of forfeiture of a claim are to be deter- 
31.—Possession under Warden's order—Excess mined by the by-laws in force at the time the 
of ground.]— When a person is put in possession | sim was taken up. The persons by whom, and 
of ground by a Warden as abandoned, the person | the manner in which the forfeiture may be 
so put in possession may occupy other ground | taken advantage of, are to be determined by the 
adjoining it as portion of his claim, if the whole ! ру Jaws in existence at the time the forfeiture is 
area does not exceed that allowed by the by-laws | attempted to be enforced. Mitten v. Spargo, 
to the holder of a miner’s right. Sembdle, that |1 A.J.R., 70. Molesworth, J. (1870) See 
occupying too much ground does not work а сн AMPERTY, 5. V. 
forfeiture of the whole, but only of the excess. : 
Bryson v. McCarthy, 6 W.W. & АВ. (M.), 36;'  29.—Mining Statute 1865, вес, 101, sub-sec. 1 
N.C., 19. Molesworth, J. (1869). V. | — Parties— Possession—Disclaimer—Costs. ]—In 
! & suit in the Court of Mines for possession of a 
32. — Tribute agreement — By-laws — Lis mining tenement on the ground of forfeiture 
pendens.]— The 44th By-law of the Beechworth brought by T. and others against B. and others, 
Mining District (gazetted 25th June, 1869), рго- по evidence was given of actual occupation or 
vides that the registered lawful owner of а tene- ' possession by any of the defendants; but it was 
ment who has employed a person to represent proved that one of the defendants had repre- 
him in connection with such mining tenement, | sented himself as having taken possession under 
either by contract or on tribute, shall not forfeit ; a miner's right, that he was registered іп the 
any of his rights or interests through any neglect, | books of the Mining Registrar through that 
absence, or omission of such employé ; provided , representation, that he still continued to be a 
that such lawful owner shall have such mining | registered owner, and that he had not parted 


tenement duly represented within seven days of , with his quasi legal estate. It appeared also by 
15 
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the registration that he had represented himself 
as the agent and trustee of another of the de- 
fendants—a registered company. The judge of 
the Court of Mines decided that there could be 
no forfeiture under sec. 101, sub-sec. 1, Mining 
Statute 1865, unless the defendants were in pos- 
session, and as it appeared from the evidence 
that one of the defendants was not in possession, 
and did not claim to be in possession, and as it 
did not appear from the evidence that the other 
defendants had ever been or claimed to be in 
possession, he dismissed the suit. On appeal to 
the Chief Judge : Held, that the plaintiffs had 
reasonable grounds for supposing that all the 
defendants claimed an interest, and that the 
judge was wrong. By sec. 101, sub-sec. 1, the 
jurisdiction seems limited to cases of lands in 
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compensation as a condition precedent to posses- 
sion. H. took possession without paying, regis- 
tered himself for the claim, and transferred it to 
S., who entered and held possession till the 19th 
March, when R. instituted a suit in the Court of 
Mines against S. for trespass. On the trial it 
appeared that on the Ist of March, 1872, B., 
colluding with R., summoned R. before the 
Warden as for forfeiture of the ground, and on 
the 12th of March obtained an order for posses- 
sion, took it, registered himself as owner, and 
then transferred to R., who obtained registration 
and brought the suit. On special case from the 
Court of Mines for the opinion of the Chief Judge 
Held—(1.) That the by-law was invalid asto com- 
pensation under the Act No. 32. (2.) That S. 
was not justified in taking possession until either 


which some person other than the plaintiffs shall the money had been paid, or that portion of the 


be or shall claim under miner's right, &c., to be 


entitled to be in the occupation or possession. | 
This does not mean that no person can be made | obtained by B. did not affect the rights of S. 
a defendant who claims no right, and plaintiffs (4) That B.'s suit was a mere collusion, and 


are often at a loss to find who the real claimants | that the plaintiff could not succeed. 


Warden's order quashed. (3.) That B's sum- 
mons not having been served on S., the order 


** In the 


are, especially when they are enforcing forfeiture | case of claim-holders having committed a for- 
against those who neglect to work and absent | feiture, and subject to eviction by an informer, 
themselves from the claim, and they can only Ido not think a collusive recovery by a friend . 
feel secure as to their title acquired by summons, | undertaking to hold as a trustee, should be 


by serving all those who have possession or any 
pretence of right. If without reasonable grounds 
they proceed against persons who disclaim, 
especially if they seek costs, they should be 
visited with costs." — Per Molemrorth, J. Thomp- 
eon v. Begg, 2 A.J.R., 5 (1871). V. 


$6.—When fine inflicted in lieu of forfeiture— 
Undoubted neglect— Technical errors.]— When 
the Court has an option of inflicting & fine or 
enforcing a forfeiture for breach of by-law : 
Semble, that it will inflict a fine when early 
neglect has been followed by zealous continuous 
work, or when claim-holders have fallen into 
merely technical errors, but not where there has 
been undoubted neglect. Thompson v. Beyg, 2 
A.J.R., 35. Molesworth, J. (1871). V. 


37. — Collusion — Invalidity of by-law.] — In 
1865 R. took up a claim under the Sandhurst 
by-laws. One of the by-laws then in force, made 
under the Act No. 32, provided for compensation 
in case of eviction on a forfeiture. In February, 
1872, H. applied to be put in possession of R.'s 
claim on the ground of forfeiture. An order was 
made in favour of H., but directed him to pay 


— — — — — —— — — — 
— — — — — — — — — — 


allowed to form а new title for the defaulter.“ — 
Per Molesworth, J. Reardon v. Sayers, 3 
A.J.R., 126 (1872). V. 


39.—Fiduciary relationship— Co-owners —For- 
feiture of lease.]—See Рвлстісе, 321 (b). 


40.—Amalgamation — By-laws — Protection — 
Registration.] — Semble, that when by by-laws 
the amalgamation of claims is effectual for all 
purposes of working, it is also effectual for all 
liabilities for not working or for false excuses 
for not working, and so held, as to Ballarat 
by-laws. By-law XI., Gazette, October 23, 1873. 
When a protection registration for non-working 
has been obtained by a false declaration, the 
claim is liable to forfeiture. Seal v. Bebro, 5 
V.L.R. (M.), 4. Molesworth, J. (1879). V. 


41. — By-laws — Construetion.] — By-laws 
should be construed according to rules which 
have been applied to Acts of Parliament by 
Courts of Justice. A by-law provided that in 
certain events, а claim “ тау by a competent 
Court be declared forfeited.” Held, that these 
words did not give a Warden discretionary 
power to refrain from enforcing a forfeiture 
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should the circumstances appear to him sufficient 


to warrant such a decision as being equitable. | 


It is not to be understood that such words are 
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mining lease for non-performance of the labour 
covenants. But the holder of a miner’s right 
cannot enforce the forfeiture until the lease 


mandatory in every case in which liability to | has been declared forfeited by the Governor-in- 


forfeiture has been incurred under its precise ' Council. 


M‘Millan v. Dillon, 6 V.L.R. (M.), 


terms. The decision depends on the particular | 15; 1 A.L.T., 203. Molesworth, J. (1880). V. 


case. Lawlor v. Stiggants, 9 V.L.R. (M.), 18. 
Molesworth, J. (1876). V. 


42.—Decree—Title.]—The holder of a miner's 
right who obtains a decree of forfeiture of a 
claim does not thereby acquire any title to the 
claim ; the decree only removes an obstructing 
title, and on his taking possession he must go 
through the ordinary formalities as to acquiring 
title. See Moore v. White, 4 A.J.R., 17. The 
person establishing a forfeiture does not neces- 
sarily take the saine claim as the person whose 
title he impugns. In some classes of claims he 
might not be entitled to as much or he might 
wish to include in his claim some additional 
ground. Beavan v. Rigby, 2 V.L.R. (M.), 12. 
Molesworth, J. (1876). У. 


48. — Lis pendens — Inchoete right.] — В. 
brought plaint against R. for forfeiture of claim. 
The Warden was inclined to find for complainant, 
but stated special case at request of R. Pending 
the hearing of the special case H. took posses. 
sion of the claim as abandoned, under Act No. 
446, sec. 27. Тһе special case was determined 
in favour of the complainant, and Warden subse- 
quently made an order in favour of B. On B. 
taking possession, H. sued him in trespass. 
Held, that the taking up by H. or any other 
stranger could not give him title as against B. ; 
nor could H. take advantage of any lien or right 
of К. as between К. and B. Harwood v. Beavan, 
2 V.L.R. (M.), 16. Molesworth, J. (1876). V. 


44.—8ummons — Amendment — By-law.] — A 
summons before a Warden for forfeiture should 
allege distinctly the grounds on which the for- 
feiture is sought, and the by-laws which have 
not been complied with. If such allegation be 
omitted, the Warden may amend. Semble, that 
claims are not affected by by-laws passed subse- 
quently to their having been taken up. Hooke 
v. Burke, 4 A.J.R., 122. Molesworth, J. (1873). 

V. 
45.—Mining lease—Jurisdiction of Warden— 
Mining Statute 1865 (No. 291), sees. 3, 45, 71 
(vil.), 101, 177.] —A Warden has jurisdiction to 
entertain à complaint for forfeiture of a gold- 


[Explained by Ives v. Lalor ; see LEASE, 40.) 


46. —Mining lease—Continuing forfeiture—Re- 
ceipt of rent —Waiver.]— Per Higinbotham, J. :— 
Receipt of rent is not a waiver of a continuing 
forfeiture. Barwick v. Duchess of Edinburgh 
Co., 8 V.L.R. (E.), 70; 3 A. L.T., 68, 121 (1881-2). 

V. 


47.—Notice of forfeiture—Date of publication 
—Government Gazette.]—The publication in the 
Government Gazette of a notice of forfeiture dates 
from the time of the Gazette being fully printed, 
and not from the time it is accessible to the 
general public. Clarence United Co. v. Gold- 
smith, 8 V.L.R. (M.), 14; 3 A.L.T., 147. Moles- 
worth, J. (1882). v. 


48. — Forfeitures — Protection orders — How 
construed by Courts.]— Per Molesworth, J. :— 
* Courts are generally rigid as to construing 
laws imposing forfeitures, and for the same 
reason should be lax in construing provisions 
protecting from forfeitures."  Weddell v. Howse, 
8 V.L.R. (M.), 44, at p. 50; 4 A.L.T.,95 (1882). 

V. 


49.—Gold mining lease—Forfeiture—Re-entry 
by Crown.]—Where a gold mining lease is de- 
clared forfeited, it is not competent for anyone 
other than the lessees to take the objection that 
the lease is not determined until re-entry by the 
Crown. Weddell v. Howse, 8 V.L.R. (M.), 44; 
4 A.L.T., 95. Molesworth, J. (1882). V. 


50.—Protection order—Neglect to post certifi- 
cate].—The period allowed by a protection order, 
protecting a mining claim from forfeiture for 
non-working, is in some degree a judicial act of 
the Registrar, and the neglect of the claim-holder 
to procure or post the certificate, as required by 
the by-laws, does not deprive him of the benefit 
of the protection from forfeiture. Weddell v. 
Howse, 8 V.L.R. (M.), 44; 4A.L.T., 95. Moles- 
worth, J. (1882). V. 


51.—Forfeiture of claim for breach of by-laws.] 
—A by-law imposing a forfeiture of a mining 
claim if ‘‘less than the minimum number of men 
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required by these by-laws have been employed ' ing exercised the right to forfeit, was necessary. 
thereon," is applicable to a claim taken up under : Chappel v. Samper, 11 N.S.W.S.C.R. (L.), 138. 
a by-law requiring that the holder shall continue | Stephen, C.J., Hargrave and Faucett, JJ. (1872). 
to work with two men on such claim, though an : N.S.W. 


apparently more special object for the operation | 56.—Lease—Re-entry.]—'*All Courts, whether 
of such first-mentioned by-law is furnished by Courts of equity or of law, lean against a for- 
another by-law prescribing for certain claims a | feiture, and when they feel that a right of for- 
proportion between the extent of ground occupied | feiture has been harshly exercised, they do all 
and the number of men to be kept at work upon | is their power to find some loophole of escape 
it. Hunter V. M* Nulty, 13 V.L.R., 416 ; 9 | for the person во treated from his position.” 
A.L.T., 33. Webb, J. (1887). V. | Baker's Creek C.G.M. Со. v. Hack, 15 N.S.W. 
52,—Mines Act 1890 (No. 1120), вес, 106, sub- | І-Е- (E-), 207; 10 W.N., 217, per Owen, J., at 

| p. 218; and see at p. 230, per Darley, C.J. 


sec. 7—Power of making by-laws under.]— Th 
EEUU 00). Бене Tasa. N.S.W. 


power of making by.laws, given to the Mining 


Boards by sec. 106, sub-sec. 7, of the Mines Act 57.—Action for forfeiture of lease— Parties — 
1890 (No. 1120), is limited to the making of by- | Goldfields Act (Q.) 1874 (38 Vie. No. 11), sec. 15 
laws for determining the events on which the | —Claims Against Government Act 1866 (29 Vic. 
title to land, or an interest in land, shall be for- | No. 23), secs. 2, 7.]—A gold mining lease having 
feited. Boyd v. Hayes, 18 A.L.T., 80; 2 A.L.R., been granted and rent paid, one O'F. came in 
229. Hood, J. (1896). У. ' and stated that the mine was not worked accord- 

53.—Mines Act 1890 (No. 1120), sec. 106, sub- | ing to regulations. The question then came on 
— t By-laws No. XL, see. 36 — ` before the Warden, who recommended the lease 


Forfeiture of share in co-operative mining part- | to be cancelled, which was done by the Govern. 


nership — Jurisdiction of Warden.] — Where a — No xe of the land in question was then 
by-law was made in pursuance of the power con- | mace to another company. Held, іп an action 


ferred by sec. 106, sub-sec. 7 of the Mines Act ' s MON 22. ana to S po 27” 
1890 (Мо. 1120), for determining “the events j pup i da * ени rightly 
upon which a share in a claim shall be forfeit- ' J : е action, and an application to strike 

! out his name as a defendant was granted with 


able": Held, that a Warden had no jurisdiction | costs. Kirkbri s 
to hear and determine a complaint, brought New — p de p 2: Jor Justice and 
under the by-law, claiming a declaration that KHCN MEE G.M. Co. Ltd., 3 


| Q.L.J., 163. ; 
the defendant's share іп а co-operative mining | Q-L.J., 163. Harding, J. (1889). Q. 


partnership was forfeitable, and that the! 
Warden's jurisdiction under the by-law was 
limited to determining the forfeiture of a share 
ina claim. Boyd v. Hayes, 18 A.L.T., 80; 2 
A.L.R., 229. Hood, J. (1896). 


58. — Forfeiture of lease — Procedure to set 
| aside.]—Semble, the proper procedure for setting 
aside the forfeiture of a lease is under the Claims 
| Against Government Act 1866 (Q.), (29 Vic. No. 
23). Kirkbride v. Minister for Justice and New 


54. — Forfeiture of claim—Suspension certifi- | Day Dawn Freehold G.M. Co. Lid., 3 Q.L.J., 
eate.]—5ee CERTIFICATE, 1, 2. “163. Harding, J. (1889). Q. 


i | 
55.—Lease—Regulations—Goldflelds Act 1866 | 59.—Forfeiture.]—There is a material distinc- 
—Crown.]—C., under the Goldfields Act 1866 | tion between actual forfeiture and liability to 
(repealed), leased a certain claim from the Crown, | forfeiture. Forfeiture can only be worked out 


and then did not comply with the Regulations | by the judgment of a competent tribunal, law- 
of 14th February, 1870, thereunder; S. and , fully set in motion for the purpose. Robinson у. 
others deeming the lease thereby forfeited, , Blundell, Mac., 683. Chapman, J. (1867-8). 


entered upon the said claim. In an action of i N.Z. 

trespass against them by C. : Held, on demurrer, | 60.— Distinction between actual forfeiture алд 
that the non-compliance with the regulations did | liability to forfeitare.]—There is a material dis- 
not, ipso facto, work a forfeiture, but that some tinction between actual forfeiture and liability 
act of the Crown evidencing its intention of hav- | to forfeiture under the N.Z, Goldfields Acts. 
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Forfeiture can only be worked out by the judg- 
ment of a competent tribunal, lawfully set in 
motion for the purpose. Ibid. N.Z. 


61.—Right of holder of miner's right to in- 
stitute proceedings.] — Semble, that any owner 
of à miner's right may institute proceedings for 
a forfeiture, and that a Warden has power to 
decree that a forfeiture shall enure for the 
benefit of the complainant. Ching Tong Fong 
v. Lee Chung, 1 N.Z.J.R., 139. Chapman, J. 
(1873). N.Z. 


62.—Failure to renew certificate of registra- 
tion — Forfeiture.] — Non-compliance with a 
regulation prescribing the annual renewal of cer- 
tificates of registration does not necessarily work 
a forfeiture. Woodward v. Earle, 9 N.Z.J.R., 
12. Richmond, J. (1874). N.Z. 


63.—Water right —Failure to construct race— 
Forfeiture.]—Semble, that neglect to construct a 
water-race does not entail forfeiture so long as 
the water right is used for mining purposes. 
Frater ү. Howe, 1 N.Z.J.R. (N.S.) M.L., 30. 

N.Z. 

64.—Water right—Non-user—Abandoned race 
—Water used for other than miniug purposes— 
Forfeiture.]—The owners of certain water rights 
let the water from time to time to various parties 
of miners ; but during an interval of two months 
and a half the water was not used for mining, 
although work was then being done by the 
owner with a view to forming a water supply to 
а neighbouring town by means of his water 
rights. The race originally cut was totally dis- 
used, and the water allowed to flow down its 
natural course. A complaint, claiming an adjudi- 
cation of forfeiture on these grounds, was dis- 
missed by the Warden. Held, on appeal—(1.) 
That a forfeiture had been incurred by non- 
user of the water. (2.) That work done for 
other than mining purposes could not count as 
work done in connection with the claim or water 
rights; but (3.) That the Court would exercise 
its discretion, and impose a substantial fine 
instead of declaring a forfeiture. Davis v. Robert- 
воп, 1 N.Z.J.R. (N.S.) M.L., 36. N.Z. 


65.—Goldflelds Act 1866 (30 Vie. No. 32), sec. 
02—Warden's jurisdiction —Forfeiture—Claim— 
Excess of ground.]—See PRACTICE, 232. 


66.—Mining lease—Mortgagee in possession — 
Injury to mortgaged premises.]—See MORTGAGE, 
8. 
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'  67.—Lease—A pplication by informant for lease 
, —Marking out.]—See LEASE, 27. 


| 68.—Declaration of forfeiture of lease-—Suit 
! for trespass by lessee before re-entry by Crown 
—Parties.] —See LEASE, 29. 


69.—Marking out claim—Gazette notice of for- 
feiture of lease.J—See CLAIM, 17. 


70.—Lease—Non-compliance with labour cov- 
enants—Forfeiture.]—S^ee ҺЕлвЕ, 40. 


71. — Proceedings for forfeiture of claim — 
| Champerty.}—See CHAMPERTY, б. 


72.—Extended sluicing claim—Abandonment 
— Adjudication of forfeiture.] — See ABANDON- 
MENT, 2. 


73.—Forfeiture—Breach of labour conditions 
—Quartz prospecting area—Effect of subsequent 
registration. ]—See CLAIM, 28. 


74.—Death of claim-holder—Forfeiture— Ab- 


andonment.]—See CLAIM, 34. 
є 


FORGERY 


See CRIMINAL LAW. 


| FORMS 


Mining Statute 1865 (No. 291), sec. 212— 
Schedule 29—Notice of appeal from Warden to 
Court of Mines—Form of notice.]—Literal com- 
pliance with the form given in Schedule 29 is 
not requisite. Failure to fill up the blank left 
in the form for the insertion of the name of the 
place at which the proceedings had been heard 
by the Warden, does not make the notice of ap- 
peal bad. Rees v. Carroll, 11 A.L.T., 195. 


Hood, J. (1890). V. 


| FRAUD 


] See Company, 29, 60, 68, 81, 139, 142, 143, 
144, 162, 236, 238, 242, 263, 336 ; PARTNERSHIP, 
26, 27 ; PRACTICE, 318 ; SPECIFIC PERFORMANCE. 

| 


| 1.—Money had and received—Mining claim— 
Partnership.]—Action for money had and re. 
, Ceived, and for money obtained by certain fraudu- 
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lent representations. The plaintiffs, M., S., C. account falsified, but that that would not entitle 
and W., with H. and the defendant, agreed to : the plaintiffs to join in an action in contract. 
purchase the ** Lord Byron " claim. The defend- (4.) That the plaintiffs have shown no joint 
ant, for himself and the plaintiffs, inspected the interest in the money claimed. Moore v. Crich- 
mine, and informed the plaintiffs that he had , (оп, 13 N.S. W.S.C.R. (L.), 105. Martin, C.J., 
purchased for £800, on certain terms. N. was | Hargrave and Faucett, JJ. (1874). N.S.W. 
then substituted for H. The plaintiffs and the 
defendant agreed to issue a prospectus, and work . 
the mine by & company, and it was placed in 

the defendant's hands to float. Each of the FREEHOLD 

speculators (the plaintiffs and the defendant);  Tailings—Pegging out land on which tailings 
were to receive a sum of money and a number of | are deposited—Part of freehold.]—Certain aurif- 
paid-up shares. The plaintiffs again joined the | erous tailings lying upon a machinery site had 
defendants in the purchase of a claim called the | been purchased from the owner of the machinery 
“ Anthony Trollope.” The defendant alleged | site by a person who afterwards sold them to a 
that the purchase-money was £1200, and of that mining company. The tailings had been lying 
sum £400 was paid on account. The “ Anthony | on this spot since the year 1877, and the company 
Trollope " was also formed into a company, and ! or its predecessors in title had from time to time 
placed in the defendant's hands to float. W. | removed portions of them. The holder of a 
sold out all of his interest in the latter company, ! miner's right pegged out the land on which the 
and received back all that he had paid. The | tailings were, fenced it in, and refused to give 
defendant then made a settlement with the | the company possession of the tailings, claiming 
other four plaintiffs, in which he represented | them as pert of his freehold. In an action 
the ‘‘ Lord Byron " and “ Anthony Trollope " as | brought in the County Court by the company for 
costing, respectively, £800 and £1200, and, on | wrongfully depriving it of the tailings, the judge 
that footing, paid to each of the four plaintiffs | held that the tailings had become part and parcel 
his share of the speculations. In reality, the | of the freehold, and that it was impossible to de- 
defendant paid only £400 for the ‘‘ Lord Byron,” | termine where the freehold began and the tail- 
and £600 for the ‘‘ Anthony Trollope,” and the ! ings ended, and gave judgment for the defendant. 
difference was, therefore, fraudulently retained | Held, on appeal, that the County Court judge 
by him. On a motion for a non-suit: Held | was wrong, and that the judgment below should 
(Hargrave, J., diss.), that the action would not | be set aside and a new trial ordered. Wallace 
lie. Held (per Martin, C.J.), that the plaintiffs | Bethanga Mining and Smelting Co. v. Robinson, 
were not entitled to join in the action, as there | A.R., June 4th, 1892. F.C., Higginbotham, C.J., 
was no joint contract or joint consideration, and | Holroyd and Hodges, JJ. V. 

it was known how much each was entitled to | 

receive from the defendant. Held (per Hargrave, 
J.), that the action was properly brought jointly, 
as the plaintiffs, or those whom they represented, FREEHOLDER 

were all jointly interested, and because they Pollution of stream — Action by freeholder 
were all jointly defrauded, and by the false | for damages.]—See WATER. 

representation of the defendant. Held (per 

Faucett, J.)—(1.) That the defendant held the 

moneys in question in a joint or partnership FRONTAGE CLAIM 


account, and that plaintiffs could not sue him 





until a statement of accounts had been made. ee, QUATN: 
(2.) That no such statement of accounts was 
made between the defendant on the one side and 

GOLD 


the plaintitfs jointly on the other side, and that, 
therefore, plaintiffs were not entitled to sue See AURIFEROUS Deposit; CoxTRACT ; Сом. 
jointly. (3.) That the settlement made with | version ; CriminaL Law; Crown; CROWN 
each separately might have entitled each to sue | Lanns ; Damages; LEASE; Mine; MINER’s 
separately for the loss sustained by having his | Riant; PARTNERSHIP; TAILINGS. 
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1. — Doctrine of per confusionem — Mixing property of the plaintiff. Per Windeyer, J. :— 
quartz.]—See Band of Hope and Albion Consola “Тһе plaintiff has the right to get this gold in 
v. Young Band Extended Q.M. Co., 8 V.L.R. the best way he can, and if he injures the plates 
(Е.), 277 (1882). Attorney-General v. Lansell, 9 he must compensate the defendants for such in- 
V.L.R. (E.), 172; 10 V.L.R. (Е.), 84; 8 A.L.T., jury." Per Windeyer, J. :—“ Such a custom 
71 (1883-4). V. would be unreasonable." Per Foster, J. :—'* I 
offer no opinion as to whether the alleged custom 
is unreasonable." Patterson v. Strauss G. M. Co., 


2. — Loss while under Government escort — 
Common carriers— Government not llable as.]— | i 
See Oriental Bank Corporation v. The Queen, 8 |5 N.S. W. W.N., 164. Darley, C.J., Windeyer 
N.S. W.S.C.R. (L.), 171. Stephen, C.J., Cheeke 204 Foster, JJ. (1889). N.S.W. 
and Faucett, JJ. (1869). N.S. Ж. 5.—Contract for delivery of ore for smelting 


; purposes—Breach of contract — Measure of dam- 
3.— ** Ore — 7 & 8 Geo. IV. е. 29, sec, 37 | 


| ages—Profits of smelter.]—See Contract, 5. 
— Lareeny — Washdirt — Construetion.] — Per 
Faucett, J., at p. 281 :—'' If, indeed, I am to be 6, —Mineral contents of land —Compensation — 
guided or governed by chemical, metallurgical, Onas probandi — New trial.] — See COMPENSA- 
or, in a wider sense, by scientific writers, I | TION, 9. 
would say that an ‘ore’ must contain а metal ' 7.—Reward claim.]—See CLAIM, 29, 30. 
chemically, as contradistinguished from mechan- | 

|  8.—Auriferous sands area—Claim—Goldfields 


ically, combined with some other substances, | 
such as gas, or another metal . . . But in. Homestead Leases Act 1886 (50 Vic. No. 32), (Q.) 
my opinion the words in the Statute ought to be c PIER, to mine Іа — — Vic: 
understood—like the words in any other Statute Ms 19 cds Vie. No. 11.)--Әее Номезткар AREA. 
—in the ordinary popular way in which words , 9.—Royalty—Neglect to keep aecounts.]—See 
are commonly understood. Understood in this | Lease, 80. 
way, the word ‘ore,’ in my opinion, means “а | 
metal unrefined,’ “а metal in its mineral state,’ | 
that is, as taken out of the mine, or, in other ' 
words, the ‘native compound from which a ' GOLD COMMISSIONER 
metal is extracted.' Whether this compound is | 
to be separated or broken up, and the metal ех. | 
tracted from it by chemical or mechanical means 
is, I think, in the construction of this Statute, 
immaterial.” Reg. v. Wilson, 12 N.S. W.S.C.R. 
(L.), 258. Martin, C.J., Hargrave and Faucett, . GOLDFIELD 
JJ. (1874). And see S.C., CRIMINAL Law. | gus Cac spes Тары 
N.S.W. ` 
4.—Gold—Attaching to amalgam plates— Pro- 1.—Regulations—Goldfields not proclaimed — 
perty in—Custom—Damage to plates.]—Plaintiff, Goldfields Act 1866, secs. 5, 14—Miner's right.] 
the proprietor of a gold mine, entered into an —On a motion to set aside an order made by а 
agreement with defendants, quartz-crushers, to justice under sec. 14 of Goldfields Act 1866, it 
crush the quartz for £25 per week, and it was was contended for the appellants that sec. 14, 
also agreed that the plaintiff should have the | under which he acted, applied only to things 
right of removing all amalgam from the batteries. ! done, and to land within a proclaimed goldfield. 
The plaintiff after some time had elapsed, finding Per curiam :—‘‘ It is clear from the object and 
some of the gold had attached itself to the plates provisions of the Act that it was intended to 
used in the amalgamating process, claimed a apply exclusively to proclaimed goldfields, and 
right to remove it, which defendants refused on that the regulations to be made under it cannot 
the grounds that their plates might be injured ; be extended to any other.” In re Mahon and 
and also on the ground that there was a custom | party, ex parte Woodward (13th Dec., 1871), 12 
that the gold adhering to the plates became the  N.S. W. S.C. R. (L.), 139 (n). Stephen, C.J., and 
property of the owners of the crushing machine. Cheeke, J. But see Bacon v. Rebora, 12 
Held, that the gold had always remained the , N.S. W.S.C. R. (L.), 134 (1873). N.S. W. 


See PRAcTICE, 284. 
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2.—Proclamation of —Previous application for Crown grant of a freehold abutting on a street, 
lease—Goldflelds Act 1866, sec. 7.]J—See LEASE, sought an injunction to restrain B. from mining 
48. for gold under the half of that street adjoining 
3.— Goldfleld—Selection of land in—25 Vie, | ^ 1800. The grant to A. expressly excepted 
' and reserved all gold and auriferous stone and 
No. 1, secs. 18, 14, 19—37 Vic, No. 13, secs. 27, . 
earth, and the actual workings of B. were shown 
28.]—See Crown LaNps, 14. : i 
to have been confined to such. Injunction re- 
4.—Proclaimed —Trespass—48 Vic. No. 18, sec. fused, ав A. showed no title to the auriferous 
45.]—See Crown Lanps, 18, 19. . stone and earth. Per Higinbotham and Williams, 
5.—Proclamation of goldfleld—Cancellation of , YY: :— Property in the soil ad medium flum viae 
' of a public road or street in Victoria, is not 
, created by virtue merely of & grant by the 
Crown of land defined as being bounded by a 
, distinctly marked road, and Davis v. The Queen, 
6 W.W. & a’B. (E.), 106, over-ruled ; Holroyd, 
GOLDFIELDS COMMON ' J., expressing an opinion that that case was 
, wrongly decided, but holding that upon the 
' facts the injunction should be refused. bid. 
| у, 


$.— Crown grant (Q.) —Reservation of minerals 

—Royal mine.]—4A deed of grant from the Crown 

GOLD MINE | reserving all mines of coal and other public rights, 
See MINE | without mentioning Royal mines, must be pre- 
і | sumed to have reserved Royal mincs. Plant v. 

| Attorney-General, 5 Q.L.J., 57. Harding, J. 


(1893). But see Lease, 69. Q. 


lease.]— 5ее LEASE, 76. 


See COMMON. 


GOVERNMENT GAZETTE | 4.— Crown grant — Royal mines.] — Lands 

47. | granted to а subject in Queensland stand with 

respect to Royal mines in the same position as 

9,--Міпеға! lease—Notice of cancellation. ]— land granted to subjects in England. Plant v. 

See LEASE, 53. Attorney-General, 5 Q.L.J., 57. Harding, J. 
(1893). But see Leask, 69. Q. 


1.—Time of publication. ]—See FORFEITURE, 


5.—Crown grant—Reservation of minerals— 

GRANT Royal mine— Prerogative right of Crown to gold 

See WATER. —Trespass—Injunction.]— Where Royal mines 
do not pass under a grant, all thut passes is the 
land, exclusive of the stratum containing the 
Royal mine, which belongs to the Crown. The 


1l.—Crown grant of freehold reserving pre- | 
cious metals—Rights of freeholder.]—A Crown : 
granice Chiang, жа ав ехоерцов Anc reserva- reservation of mines is equivalent to the reserva- 
tion in the grant of all gold and auriferous earth | tion of the stratum of sub-soil containing the 
and stone, cannot restrain a stranger from ' 


2 : ' minerals, and an injunction will not lie at the 
removing gold and auriferous earth and stone . ; : 
suit of the owner of private property to restrain 
from the land, although such stranger may be : ‘ : 
. , я | trespassers from removing soil from such a 
a trespasser against the Crown. Garibalds M. | stratum. Attorney-General v. Morgan (1891), 1 
and Crushing Со. v. Craven'a New Chum Co., 10 d : : 


V.L.R. (L.), 233. F.C., Higinbotham, Williams | Ch., 432; Millar v. Wildish, 2 W. & W. (E.), 
d l Holroyd J J (1884) ы і T (97; Woolley v. Attorney-General, 2 App. Cas., 


| 163, followed. Plant v. Attorney-General, 5 
2.— Road or street —Property in soil of—Pre- Q.L.J.,57. Harding, J. (1893). But see Plant 
sumption of grant ad medium filum viae—Crown v. Holiston, 6 Q.L.J., 98. Griffith, C.J. and 
grant of freehold reserving precious metals— eal, J. (Harding, J. diss.), LEASE, 69—over- 
Rights of freeholder.]—A., deriving title from a ruling this case (1894). Q. 
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6.—Trespass—Gross carelessness as to bound- 
arles—Location of a grant—Part of a defend- 
ant’s plan treated as an admission—Rejection of 


other parts of plan.]—See TRESPASS. 


HUSBAND AND WIFE 


See Crown LANDS; LIEN ; RESIDENCE ÁREA. 


1.—Miner’s right — Claim — Suit — Married 
Woman's Property Act (No. 384).]—Semble, that 
a married woman is a person entitled to get a 
miner's right under the Mining Statute 1865 (No. 
| 291), and to take a claim under it. Quere, 
| whether the claim would not at once become 
| the property of the husband, and: Held, that 
| there is nothing in the Act (No. 291), which 
; would relieve а married woman from the com- 
! mon law necessity of being joined by her husband 
in all actions relating to such claim. Foley v. 
' Norton, 4 V.L.R. (M.), 16. Molesworth, J. 
(1878). V. 


GRAVEL 


Removal— Damages.}]— See Crown LANDS, 25. 


GROUNDS OF APPEAL 


See PRACTICE (APPEAL). 


| 2.—Married woman—Mining Act 1874, secs. 
' 14, 18, 79 — Regulations 105, 106, 124 of Decem- 
HABITABLE DWELLING — 1875—Separate use.]J—A married woman 
Residence area— Adjoining allotments—Habit- . may be registered as the owner of a share in a 
able dwelling.]— See RESIDENCE AREA. mining claim, though Regulation 124 forbids 
females to work in the mine. She may acquire 
or hold such share to her separate use. Rue v. 
Harris, 3 N.S.W.L.R. (L.), 148. Martin, C.J., 


HOMESTEAD AREA and Faucett, J. (1882). N.S.W. 


Claim—Goldflelds Homestead Leases Act 1886 
(50 Vic. No. 32)—Right to mine on a homestead 
area—S4 Vic. No. 15—38 Vic. No. 11.]—A tailings 
area and an auriferous sands claim may be taken 
up under the combined provisions of the Gold- 
fields Act 1874, and the Goldfields Homestead ^ Collusion — Warden’s order — Rogistration — 
Leases Act 1886, and the mining regulations. ' Taking possession—Title.]—The Ararat By-laws 
Crisp v. Kent, 7 Q.L.J., 96. Chubb, J. (1896), | provide that a claim is to be taken possession of 
affirmed by F.C., Griffth, C.J., Cooper and Real, by erecting & post at each corner thereof, and 


JJ., Brisbane Courier, 17th and 18th Dec., 1896, | that registration is to be obtained by application 
Q to the Mining Registrar, according to a form 


| provided. In August, 1872, S. and party were 
| in possession of a claim which they had not 

worked in accordance with the by-laws, and 
| which was consequently forfeitable. W. and 
party, as friends of S. and party, instituted a 
: suit before the Warden to enforce the forfeiture 
' as against S. and party, and obtained an order 
| from the Warden declaring the claim forfeited, 
' and ordering possession of it to be given to W. 
1886. The provisions of that section are im- ' and party. ХУ. and party lodged а certified 
perative. An instrument purporting to be a copy of the order, but not the application re- 
transfer of such a lease, but not in the prescribed | quired by the by-law, with the Mining Registrar, 
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HOMESTEAD LEASE 


Transfer of goldfields homestead lease—Gold- 
fields Homestead Leases Act 1886 (50 Vic. No. 
$2), sec. 21.]—Goldfields homestead leases сап 
only be transferred in the manner prescribed by 
sec. 21 of the Goldfields Homestead Leases Act 


form, and not entered in the book kept at the 
Warden’s office, passes no interest. Hutton v. 
Morris, 8 Q.L.J. (N.C.), 30. F.C., Townsville, 
Cooper and Chubb, JJ. (1893). Q. 


| who registered them for the claim. There was 


no by-law enabling the Registrar to register 

persons as claimholders on a Warden’s order, 

and W. and party did not take possession of the 
16 
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claim by erecting posts, as required by the by- INJUNCTION 
law. S. and party remained in possession. М. . 
and party sued S. and party and W. and party BEFDBEACTIORSUCONTANIS 


before the Warden, as being in illegal occupation 

of the claim on the grounds that the claim was — 

not marked off or registered by W. and party | 

in accordance with the by-laws. The case was | INSOLVENCY 

heard before the Warden and assessors, and а. 

verdict was found for the defendants and the | 1.—Insolvency Statute 1871 (No. 379), вес. 73 
summons was dissmissed. M. and party appealed | —Uncertificated insolvent—Miner's right—Tres- 
to the Court of Mines. On case stated for the | pass.}—An uncertificated insolvent who holds а 
opinion of the Chief Judge: Held—(1.) That | miner’s right may maintain a complaint before 
there is an appeal from Warden and assessors to а Warden for trespass оп a residence area, and 
the Court of Mines (over-ruling Reg. v. Brewer, | his assignee is not а necessary party to such а 
4 W.W. & АВ, [L.], 194). (2.) That W. and | proceeding. Madden v. Hetherington, 3 V.R. 
party's proceedings to recover the land were | (L.), 68, followed. Fancy v. North Hurdafield 
collusive. (3.) That а collusive recovery for for- | United Co., 8 V.L.R. (M.), 5; 3 A.L.T., 89. 
feiture does not constitute a new title to the | Stawell, C.J. (1882). V. 


land. (4.) That allowing it to be so recovered is /— $.—Miner's right—Uncertificated insolvent— 
an abandonment of the title of the previous 


Does claim lapse on insolvency of miner ?]—See 
holders as between them and the mining public. : 


: " MrinEr’s Ricut, 36. 
(5.) That marking and registering the claim in , 


accordance with the by-law was necessary to 
give W. and party a title; the Warden’s order 
was not enough. The order of forfeiture merely | 

clears away the old title and authorises posses- | 

sion under miners’ rights. (6.) That M. and —— 
party were entitled to be put in possession. 


$3.—Miner's right —Insolveney —Rights against 
stranger—lIntervention of official assignee after 
Warden’s decision.]—See MixEr’s Конт, 37. 





Moore v. White, 4 A.J.R., 17. Molesworth, J. INSPECTION 
(1873). V. 
EM E See PRACTICE; PRIVATE PROPERTY ; ROAD; 
TRESPASS. 
ILLEGALITY 1.]—Motion by plaintiffs to restrain defend- 


ants from working on plaintiffs! ground, and 
also to ascertain the extent of the encroachment, 
if any. The case made by the plaintiffs was 
one of hearsay. But as the defendants, by their 
answer, had not stated in detail what they were 
INCORPORATION actually doing, but made a general assertion that 
they were not encroaching, and had not stated 
. that any definite injury would result from the 
inspection, the motion was granted. Attorney- 
- General and Bonshaw Co. v. Prince of Wales Co., 
A.R., 15th Feb., 1868. V. 


See LEASE, 33. 


See COMPANY. 


| 
INFANT | $.— Costs of separate defences by manager and 
See Міміма Аст 1871, 1. | company.]— Where there was ground for sus- 
| picion that a bill had been filed by one company 
against another for encroachment, for an indirect 
! object, viz., to obtain inspection of defendant's 
INFORMATION | mine, and thereby obtain à knowledge of their 
| works for the purpose of inflicting an injury on 
See PRACTICE. ' defendants, a motion on behalf of the plaintiffs 
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for inspecting the defendant company’s mine 

was refused with costs. Where the company 

and its manager appeared by separate counsel, : 
and where the manager had no interest distinct | 
from his company, costs given to company but 

not to manager. United Hand and Band of 
Hope Co. v. Winter's Freehold Co. and Morrison, 

3 A.J.R., 59. Molesworth, J. (1872). У. 


3.—Mining Statute 1865 (No. 291), see. 163— 
Inspection of books of company not party to 
suit.]—See Practice, 143. 


INTERPLEADER 
| 


See PRACTICE. 


INTRUSION 


See Crows LANDS; PRACTICE. 


IRREGULARITY 


See PRACTICE. 


—MMÓ— — 


ISSUES 


See PRACTICE ; TRESPASS, 


JOINT APPLICATION 


See FORFEITURE ; PRACTICE. 


JOINT TAKING UP 


See Possession. 


— — — 


JOINT TENANTS 


See PARTNERSHIP. 


JUDGE 


See PRACTICE. 


JUDICIAL ACT 


See PRACTICE. 


JURISDICTION 


See PRACTICE. 


JUS TERTII 


See Company, 200; TRESPASS. 


JUSTICES 


See PRACTICE. 


LACHES 


See NEGLIGENCE. 


LABOUR CONDITIONS 


See CLAIM; FoRFEIrURE; LEASE; PRACTICE, 146. 


LAND 


Title to—Jurisdlction.]—See PRACTICE, 204. 


LARCENY 


See CRIMINAL Law. 
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LATERAL SUPPORT v. Coster, 2 W.W. & АВ. (L.), 163. Banco 
(1865). V. 


See POSSESSION. 
4.—Occupant of ground applied for.]— Where 


Adjoining elaimholders —Injunction —Title— д person having no legal title, but having a 
Possession— Goldfields Act 1866 (N.2.), (30 Vic. minor's right, is in possession of Crown lands, а 
No. 32).]—There is nothing in the Goldfields Act lease of which has been applied for by others, 
1866 (30 Vic. No. 32), rendering the common ' the title of the applicants for the lease is in 
law right of lateral support inapplicable to lands abeyance till the lease is granted. If it is 
held for mining purposes. An action is conse- , refused the occupier may bring an action against 
quently maintainable by an occupant of lands the applicants for encroachment committed 
held under the above Act, for mining purposes, during the pendency of the application. Fahey 


against an adjoining occupant for so working ' у, Kohinoor Q.M. Co. Regd., З W.W. & АВ. 
and mining on his own land as to interfere with ' (M.), 4. Molesworth, J. (1866). V, 

the stability of his neighbour’s. On an applica- 
tion for an injunction in such an action to 
restrain the defendant from continuing or re- cant for а lease, who has summoned others for 


peating acts calculated to affect injuriously the | srespess on. the = applied for, under the 
plaintiffs land, the plaintiff may rely on his | Mining Statute 1865, sec. 37, is bound to prove 
possession merely, without showing in what way | a compliance with all the regulations in force, 
he has acquired a right to mine under the Gold- | respecting such applications. An Order-in- 
fields Асі 1866. Great Extended Sluicing Со. v. | Concil requiring the publication of advertise. 


Hales, Muc., 896. Chapman, J. (1871). N.Z | ments of the application is not wira vires. 
— l | Craig v. Adams, З W.W. & АВ. (M.), 19. 


| Molesworth, J. (1866). V. 


5.—Compliance with regulations.]—AÀn appli- 


6.—Refusal.}—There is nothing either in the 
' Mining Statute 1865, or in the regulations made 
LEASE Statute 

, under it, to bind the Governor to follow the 
See ABANDONMENT ; CLAIM; CROWN LANDS ; opinion of the Warden as to refusing a lease. 
FORFEITURE; HomksTEAD LEASE; LICENSE; | City of Melbourne G. M. Co. Hegd. v. Queen and 
Miner's Rigut; Practice; Notice; Trespass; United Hand-in. Hand and Band of Hope G.M. 

WATER. Co. Regd., A.R., 25th Oct., 1867. V. 


l.—Application for.]— Where ап Order-in- 7.—Discretion of the Crown.]—The Crown is 
Council of May, 1860, exempted from mining not in any way bound to grant a lease to an ap- 
operations, land of which a lease was applied , plicant for lease under sec. 24 of the Mining 
for, and on which the surveyor had affixed his Statute 1865. The applicant is only entitled to 
notice: Held, that the refusal of the Warden reasons for refusal Hitchins v. Queen and 
to grant the application for the lease terminated . Cricket Reserve Co. Regd., A.R., 10th Oct. and 
the pendency of the application, and thatit was 18th Dec., 1867. V. 
not necessary for holders of miners' rights to ! 
wait for the removal of the official pegs before | 
taking possession of the land. Hookway v. 


. — Я fte 
Muirhead, 1 W. & W. (L.), 107. Banco (1861). feiture obherw ise incurred, either before or after 
V the application, on the ground of abandonment 


2.—Not a claim.]— Land held under lease from A — int б a — ou Mise 

the Crown is not a claim, and such land was held SEIS. nS m қ na А 
not to be within the operation of the Quartz company does not preclude him froin enforcing a 
Reef Drainage Act (No. 153). Ве Clow, ex parte forfeiture incurred by such company for breach 
EG l ith v. G.M. Co. 
Hewitt, 2 W. & W. (L.), 160. Banco (1863), | Of by-law. Smith v. Golden Gate И 
y Regd., 5 W.W. & a’B. (M.), 5. Molesworth, J. 

: V. 
3.—Extent of ownership.]—No person other (1998); 

than the holder hasa right to mine on land held 9.—Protection—By-law—Forfeiture.]—Sec. 71 
under a mining lease from the Crown. Harwood of the Mining Statute 1865, conferred upon the 


8.—Protection—By-law—Forfeiture.]—An ap- 
plication for a lease is no protection from for- 
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mining boards the power to make by-laws to de- ' ceeding in equity. Aladdin G.M. Со. Regd. v. 
termine the events on which the title to апу. Aladdin and Try Again United G.M. Co. Regd., 
claim enjoyed under miners' rights should become 6 W.W. & АВ. (E.), 266. Е.С. (1869). У. 
forfeited, upon which the Warden should decide, 
irrespective of the applications for leases, the 
granting of which is a matter for the discretion 
of the Government, independent of the Warden. 
Perkins v. Hercules С.М. Co. Regd., 5 W.W. & 
A'B. (M.), 48. Molesworth, J. (1868). V. 12.—Mining on ground upplled for—Mining 
i Statute 1865, sec. 37.]— Under the Mining Statute 
1865, sec. 37, an application for a lease entitles 
the applicant to prevent other people inining 
on the ground applied for, but does not authorise 
: him to mine on the land himself. If he does 


ar : nine he is an unauthorised trespasser on public 
lication in the Gazette to be evidence of the for- ' 

. up , property. Adtorney-General v. Sanderson, N.C., 
feiture of a mining lease: Held, that such regula- 


j | 60; A.R., 27th Nov., 1869. V. 

tions could not operate upon a leasegranted under 

the former Act, and create а new mode of evidence ' 18.—Application for lease—Act No. 291, sec.. 
of forfeiture ; and that the lease во granted жаз, 37—Forfelture — Trespass — Assignees.] — Tres- 
not subject to regulations afterwards published, ' pass can be maintained under the provisions of 
20 as to make a notice of forfeiture gazetted un. sec. 37 of the Mining Statute 1865 (No. 291), by 
der them evidence that the lessee had forfeited an applicant for a gold mining lease, against а 
his lease. Johnson v. Thomson, 6 W.W. & A'B. | person who was not previously in lawful occupa- 
(M.), 18. Molesworth, J. (1869). V. | tion of the land applied for, who, after the date 


11.—P rG Mini | of the application for such lease, obtained as 
2,2222 айдады against the applicant а Warden's adjudication 


abi pecia purs aa ссе ph of appli- | | t forfeiture as a claim, of the land, the subject 
енды баво 0! greene лею under matter of the application for а lease, and pur- 


miners’ rights. ]—Under the Mining Statute 1865, | ported to enter upon the land under such adjudi- 


MUS apphoant fora penne өлені ы в. person er) cation and continued thereon actually working. 
persons, ог а corporation. Semble, that the | Persons taking up claims on a forfeiture are not 
Governor has no power to grant а lease to any ' assignees of the persons whose interests are for- 

** This clause (Act No. 291, вес. 37), 


i І | 
person but the applicant. He is not warranted feited. 
restricts the right which persons would otherwise 


in granting a lease to a person or corporation 
have to take up after an application for a lease, 


not the applicant against the protest of the 
applicant—to enter into inquiry whether the and makes them provisionally trespassers subject 
to the fate of the application, and, I think, by 


applicant has effectually assigned his interest, 
necessary implication subjects them to have their 


and grant it to the assignee. He can only 
refuse the lease altogether., A company in- titles, whatever they may be, defeated by the 
lease. ”— Per Molesworth, J. Rendall v. Hadley, 


11а.) — The Crown in Victoria does not 
possess the same powers as in England to deal 
with the land, but is limited to the authority 
bestowed on it by the Legislature. Ibid. V. 


^ 


10.—Grant of lease—Regulations subsequently 
made— Evidence of forfeiture.] — Where a lease 
was granted under Act No. 148, and regulations 
under the Mining Statute 1865 were subsequently 
made and promulgated, declaring a certain pub- 


— 


tended to be formed and registered under Act 
No. 228, cannot apply for a lease in the corpor- |. 2 

ate name which it d intended to bear. A 52 | Шана айы 
granted under вес. 24, of ground occupied by, — 14.—Trustees— Purchaser under sheriff's sale.] 
virtue of miners’ rights, is invalid, if the consent | —Three persons, P., M., and H., partners in а 
of such occupants has not been obtained, nor is | mine, in September, 1869, formed a company 
it valid until set aside by scire facias. That | under the Act No. 228. A lease of the ground 
writ might be the proper one for the Attorney- ' —the subject of the company's operations—was 
General on behalf of the Crown to resort to, applied for and obtained in their three names, 
but it is not necessary for persons whose title ' on the llth April, 1870. The company worked 
the lease would wrongfully affect, to seek the onthe ground. R. obtained a judgment against 
fiat of the Attorney-General to avoid it as con- | the company, and bought, at a sheriff's sale, 
trary to the Act enabling the Governor to make ' under the execution, the interest of the company 
it, especially in order to resist the lessee pro- | in the lease, R. instituted a suit in equity to 
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have the lessees, P., M., and H. declared trustees 
for him. Held, that P., M., and H. were 
trustees for the plaintiff, and that the defend- 
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the imposition was ultra vires ; but as the grant- 
ing of any lease is perfectly discretionary, it 


' would not be easy to devise such legal proceed- 


+ 


ants should transfer the lease to him. Randall | 


v. Maw, 9 A.J.R., 103. Molesworth, J. (1871). 
V. 
15. — Act No. 291, secs, 43, 45 — Regulations 


ultra vires —Estoppel—Act No. 301, вес. 49— 


Certificate of title — Entry without legal pro- ' 


cess,]— Under the Mining Statute (No. 291), 
secs. 43 and 45, the Governor-in-Council fixed a 


ing."— Per Molesworth, J. Matt v. Peel, 2 V.R. 
(M.), 27 (1871). V. 


16.— Act No. 291, sec. 24 —Regulations of 27th 
January, 1871 —Power of Warden to question 
validity of Crown lease.]— By leasing regulations 
27th January, 1871 (28), it is provided, that in no 


' case shall the applicant for а lease be allowed to 


form of lease, gazetted 6th March, 1868, con. ' 


taining amongst other covenanta, the following : 
—‘‘If there shall be a breach of the covenants 
and provisions herein contained on the part of 
the lessee, his executors, administrators or as- 
signs, then these presents shall be voidable at 
the will of the Governor-in-Council and in case 


execute the lease after the expiration of sixty 
days from the date of the Gazette in which it is 


notified that the lease is ready for execution, 


the Governor in-Council shall by writing under ' 


his hand declare these presents void the said 
term shall cease both at law and in equity, and 
such declaration shall be conclusive evidence in 


and if not executed within the sixty daysit shall 
be deemed void. F., an applicant, was allowed 
to execute a lease after the lapse of the sixty 
days; and some days after the expiration of sixty 
days, W., the holder of a miner's right, obtained 
a Warden's summons as against F., to be put in 
possession of the land applied for, as forfeited. 
On the heuring of the case before the Warden, 
F. relied on the lease. On case stated by the 


all Courts of law and other jurisdictions sufficient ' wy, дер for the opinion of the Chief Judge: 
to sustain such declaration having been com- | Held—(1.) That the Warden had authority to 


mitted,” and a further covenant, enabling the 


question the power of the Governor to allow the 


Crown so enter and expel and plead leave and  oxecution of the lease after the sixty days. (2.) 
license in саве of proceeding thereon. Held—(1.) That he had power to declare the lease void and 
That the first mentioned covenant was not ',, place the complainant in possession of the 


repugnant to the estate conveyed, and that 
there was no illegal or unusual object in such a 
provision. (2.) Although such a covenant may 
be :utra vires, a lessee accepting and executing 
such a lease cannot insist that the lease is 
effectual so as to pass an estate to him, and in- 
effectual as to providing for its termination. 
(3.) That the declaration of the Governor.in- 
Council conclusively as against the lessee deter- 
mines the lease as to estate, and lessee’s rights 
and liabilities. (4.) That under such provisions 
the Crown can enter without legal process. (5.) 
That a certificate of title, obtained by the lessec, 
under Act No. 301, cannot defeat the right of 
the Crown to determine the estate (Act No. 
301, sec. 49). 
with the policy of this Act (No. 291) to reduce 
such tenancies (leases) to tenancies at will, or 
to invest & body not possessed of powers for 
judicial investigation of facts, with the con- 
elusive determination of facts, which should 
constitute a forfeiture, and if any legal proceed- 
ing could be taken before me to prevent the 
imposition of such a form of lease as a condition 
of getting any, I should be inclined to say that 


ground. (3.) Semble, that execution of lease by 
the Governor operates only by way of escrow, 
dependent for completion upon the lessee also. 
executing within the terms of the regulations. 
Wissing v. Finnegan, 3 A.J. R., 126. Molesworth, 
J. (1872). V. 


17.—Act No, 291, secs. 24, 37—Lease applica- 
tlon—Trespass.]—On the 10th August, 1871, M. 
applied for a lease under Act No. 291, sec. 24. 
M., in making the application, did not in all re- 


, pects comply with regulations under sec. 37. Оп 
' the lst March, 1872, B. entered upon the land 


and took it up asa claim under miners’ rights. 


The lease to M. was executed by the Governor 


** It was not, I think, consistent | 


on the 28th October, 1872, and executed by M. 


on the 18th November, 1872. Afterwards M. 


entered upon the ground and ejected B. В. 
brought a suit in the Court of Mines against M. 
for trespass, and the suit was dismissed. On 
appeal (о the Chief Judge: Held—(1.) That sec. 


87 explains sec. 24, and makes leases valid. as 
| against persons taking up claims after the appli- 


cation and before the granting of leases ; but it 
makes them valid as against such persons only 
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when the application for lease ismadeinaccord- 22. - Legal process— Creek —Reservation.]—A 
ance with the regulations. (2.) That B. was creek, with liberty of full and free access there- 
entitled to succeed. Bain v. McColl, 4 A.J.R., to, was reserved іп a lease of land including it. 
62. Molesworth, J. (1873). V. Тһе holder of a miner's right took up a portion 
of the creek as an alluvial claim. Held, that the 
miner's right occupation was illegal, not being 
based on any legal proceeding. Walhalla G. M. 
Co. v. Jennings, 1 V.L.R. (M.), 12. Molesworth, 
J. (1875). V. 


18.—Act No. 291, secs. 39, 43— Escrow—Reg- 
ulations.]—The Act No. 291, sec. 39, relates to 
waiving objections before the Governor's execu- 
tion of a lease, not before the lessee's execution. 
After execution by the Governor, and before ex- 
ecution by the lessee, the lease according to 23.—Act No. 291, sec. 24— Certificate of title.] 
. regulations operates by way of escrow. If such —4A lease under Act No. 291, sec. 24, is not 
regulations are tra vires Act No. 291, sec. 43, effectual against the holders of miners’ rights in 
the lease is altogether inoperative. Finnegan v. possession of the land leased; and a certificate 
Wissing, 4 A.J.R., 65. Molesworth, J. (1873). — of title under the Transfer of Land Statute, of 
V. the land so leased to the lessee, purporting only 
19.—Act No. 291, вес. 24—Trustees—Sheriff’s | to grant the “land,” does not include the ‘‘ mine” 
sale.] — The consent of persons equitably in- ! or ‘‘claim” held under miners’ rights at the date 
terested in a claim to the granting of a lease | of the lease, but only the surface above such 
under Act No. 291, sec. 24, is not necessary, | mineorclaim. Munro v. Sutherland, 5 A.J.R., 
though a trustee consenting in fraud of those in- | 139. Banco (1874). V. 
terested might be a ground for equitable inter- 
ference. A purchaser at a sheriff's sale of all 
the property of a company would be entitled to 
& lease granted subsequently to the purchase to 
а person who applied for it as trustee for the 
company before the purchase. Australian G. M. 
Co. v. Wilson, 4 A.J.R., 63. Molesworth, J. 
(1873). V. 





24.— Act Хо. 291, sec. 24— Occupation license 
—Act No. 360, sec. 31—Act No. 237, вее. 42.]— 
The A. Company obtained under Act No. 291 a 
gold mining lease. At the time the lease was 
granted D. was a licensee of a portion of the 

! land under Act No. 237, вес. 42, and had applied 
| to purchase the fee under Act No. 360, sec. 31, 
! and subsequent to the gold mining lease obtained 
20.—Claim—Expiry of lease — Trespass—Evi- | a grant of the land in fee. D.’s assigns proceeded 
dence. ]— All holders of miners’ rights are equally | to mine on their land. On motion for injunction 
entitled to take possession when a lease expires, | to restrain them by the A. Company: Held, 
therefore the marking out of a claim prior to the | that the lease gave a valid title to the gold mine, 
expiry of a lease confers no title, although the | and the grant gave a valid title to all except the 
miner marking it out is and remains in posses- | gold mine. Motion allowed. (иеге, as to right 
sion ; and the defendant іп a complaint for tres- | to the surface. Alma Consols Co. v. Alma Ex- 
passing on а claim so marked out, may show that | tended Co., 4 A.J.R., 190. Е.С. (1873). У. 
at the time of such marking out, a third party 
had a lease of the ground, and put the lease in 25.—Private property — Highway.] — À gold 
evidence to show the invalidity of the title оп | ining lease issued under Act No. 291, вес, 24, 
which the complainant relies. Cooper v. White, | included a highway bounded by land which had 


4 V.L.R. (M.), 12. Molesworth, J. (1878). V. been alienated prior to the lease. Held, that 
the lease did not authorise the holders to mine 


21.—Default in proceeding — Service — Осеп- | under the half of the road abutting on the private 


pant—Act No. 446, sec. 4—Onus probandi.] property. Shamrock Co. v. Farnsworth, 2 V.L.R. 
When an applicant for a lcase omits to serve | (E.), 165. Molesworth, J. (1876). V. 


notice on occupants of ground applied for, as re- 

quired by regulations, this isa **default " within 26.—Termination by effluxion of time—Miners' 
the meaning of Act No. 446, sec. 4. The onus | rights.]—When a gold mining lease has expired 
of proof of service is upon the applicant, and : | by effluxion of time the receipt of rent by the 
Semble, he must at least show that the notice Crown does not give the lessee any new interest, 
reached the party intended to be served. Barton | and the fact of the termination of the lease en- 
v. Band of Hope and Albion Consols, 5.V.L.R. : titles the holders of miners’ rights to take pos- 
(M.), 47. Molesworth, J. (1879). V. | session, although the lessee may be then in 
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possession. Critchley v. Graham, 9 W. & W.' necessary to terminate it; that the plaintiff's 
(L.), 211, applies to cases where the interest ter- title to the gold was gone, and that he could not 
minates by forfeiture or abandonment, not by maintain a suit against any person removing 
effluxion of time. The Crown cannot grant gold from the land. Barwick v. Duchess of 
reversionary leases. Durant v. Jackson, 1 V.L.R. : Edinburgh Co., 8 V.L.R. (E.), 70; 3 A.L.T., 
(M.), 6. Molesworth, J. (1875). V. 68, 121 (1881-2). Vv. 


27.—Forfeiture— Application for lease by in- $0.-—Mining Amendment Act 1872 (No. 446), 
formant — Marking out — Mining Statute 1865 secs. 3, 4 —Leasipg Regulations 1871, clause 4, 
(No. 291), sec. 43.]—W here, under Regulation sub-sec. E.—Deposit —Survey of interior lines— 
44 of 23rd January, 1871, a holder of a miner’s Default.]—Non-payment under Clause 4, sub-sec. 
right applies to the Minister of Mines, seeking  E., of the Leasing Regulations 1871, within seven 
a declaration of forfeiture of a lease, and the days prior to the making an application for a 
issue of a new lease to himself, it is not necessary lease, of a sum to cover the cost of surveying 
for him to mark out the land. The expectation | interior lines, and the connection to the nearest 
of obtaining a lease does not justify the person fixed point, is & default in proceeding with an 
applying for it in mining on the land, as against · application for a lease within sec. 4 of the 
another person who has marked out the land Mining Amendment Act 1872 (No. 446). Great 
and applied for a lease. Robertson v. Morris, 7 Northern Co. v. Brown, 8 V.L.R. (M.), 1; 3 
V.L.R. (М.), 1; 2 A.L.T., 109. Molesworth, J. A.L.T., 89. Stawell, C.J. (1882). V. 
(1881). V. 


31.—Application — Marking out—-Priority.]— 

28.—Labour covenants—Consideration.]— Per | The priority between one person marking out 
Higinbotham, J. :—The labour covenants in a for a lease, and another marking out for a claim, 
gold mining lease are the real consideration for , dates as to the former trom the time when he 
the lease, and should be strictly construed. | lms fully complied with the regulations as to 
Barwick v. Duchess of Edinburgh Co., 8 V.L.R. ' painting, &c., the poste. Clarence United Co. 
(E.), 70, 78, 79 ; 3 A.L.T., 68 (1881). V. v. Goldsmith, 8 V.L.R. (M.), 14; 3 A.L.T., 147. 


29.—Mining Statute 1865 (No. 291), secs, 42, */o/esworth, J. (1882). v. 
43, 45 — Breach of condition — Declaration of | 32.—4Application—Marking out — Compliance 
forfeiture — Re-entry by Crown — Possession — with regulations,]— Where an intending appli. 
Suit for encroachment— Partles.]— Where a gold cant for a mining lease put in posts on the 18th 
mining lease contained a proviso that if there February, but did not paint them white or put on 
should be breaches of the covenants the lease | plates, as required by the Leasing Regulations, 
should be voidable at the will of the Governor- ' until the 21st : Held, that this marking out only 
in-Council, and in case the Governor-in-Council ' dated from the 21st. Clarence United Co. v. 
should, by writing under his hand, declare the | Goldsmith, 8 V.L.R. (M.), 14; 3 A.L.T., 147. 
lease void, the term should cease and determine Molesworth, J. (1882). V. 
both at law and in equity, and it should there- ' 
upon be lawful for Her Majesty to re-enter upon 
the land comprised in the lease: Held, per 
Higinbotham, J., «nd upheld by the majority of 
the Full Court, Stawell, C.J., and Molesworth, 
J. (Williams, J., diss.), that where there had, 
been breaches of the lease, and a declaration of | 
forfeiture by the Governor-in Council, but no: 
re-entry by the Crown, the lessee could maintain | 
а suit against a trespasser to restrain trespass, 
and for an account of the gold removed by him, 
and that it was not necessary to join the At- 
torney-General as a party. But, per Williams, 
J., that as soon as the declaration of forfeiture | 446), sees. 3, 4—Marking out claim pending ap- 
was made the lease was entirely at an end, and | plication for lease.]— Where lend has been 
no further act on the part of the Crown was | marked out for a lease by A., whose application 


г .$3.—Gold mining on private property —1lle- 
| gality—Pleading.]—In an action for breach of 
| the covenants of a lease granted by the owner 
of land for the purpose of mining for gold on 
euch land, a plea that such contract is illegal, as 
being for the purpose of taking gold which 
belongs to the Crown, must negative every 
hypothesis which would render such a contract 
legal. Clarke v. Pitcher, 9 V.L.R. (L.), 128 ; 
5 A.L.T., 17. Stawell, C.J., Williams and Hol- 
| royd, JJ. (1883). У. 


$4.—Mining Statute Amendment Aet 1872 (No. 
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was subsequently refused, and pending the 
application B. marked it out fora claim : Held, 
that a stranger to A. could take advantage of 
this irregularity on the part of B. under seca. 3 
and 4 of the Mining Statute Amendment Act 1872 
(No. 446). Weddell v. Howse, 9 V.L.R. (M.), 13; 
4 A.L.T., 179. Molesworth, J. (1883). V. 


35.—Mining Statute 1865 (No. 291), secs. 16, 
$7—Leasing Regulations, 27th January, 1871, 
clause 4 (d) —Mining claim under publie street 
— Permit to mine— Application for lease—Notice 
— Person in oeccupation.] — The holder of a 
miner’s right who marks out portion of a street 
as a claim, and then applies to the body having 
its management for a permit to mine under sec. 
16 of the Mining Statute 1865 (No. 291), is a 
person in lawful occupation of the land, and as 
such is entitled under the Leasing Regulations 
of 27th January, 1871, clause 4, sub-sec. (d), to 
notice of an application by a person who after 
the permit is applied for, but before it is granted, 
marks out the land and applies for a mining 
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, after the Gazette notice that the lease was ready 
| for execution. 
| before the Warden by holders of miners’ rights 
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‘and thereupon application was made to the 


| Secretary for Mines by his successor for per- 


mission to execute the lease in his stead. Such 
permission was not granted within sixty days 


Proceedings were then taken : 


to be put in possession of the ground as illegally 
occupied by the company. Held, that the lease 
was to be deemed void under the Mining Regula. 
tions of 23rd January, 1871 (Government Gazette, 





| 27 January, 1871), Regulation 28, and that the 


Warden might so regard it, and that there was 
no legal or equitable interest in the representa- 
tives of the lessee to make them necessary parties. 
Forrester v. Great. Western Long Tunnel G. M. 
Co., 13 V.L.R., 381; 8 A.L.T., 177. Webb, J. 
(1887). V. 


39.—Mining Statute 1865 (No. 291), secs. 101, 
| 177, 195—Non-compliance with labour covenants 
' — Warden’s jurisdiction to make declaratory 
order.]—A Warden has no jurisdiction to make 








lease. Holmes v. Reynolds, 11 V.L.R., 711. | a merely declaratory order that the holder of a 


Molesworth, J. (1885). V. 


36.—-Notice by applicant for lease—Default— 
Amending Mines Statute 1872 (No. 446), sec. 4.] 
—The omission by the applicant for a miner's 
lease to give notice to a person holding a permit 
io mine under à street forming portion of the 
land applied for is a default in the application 
within the meaning of sec. 4 of the Amending 
Mines Statute 1872 (No. 446). Holmes v. 
Reynolds, 11 V.L.R., 711. Molesworth, J. 
(1885). 


37.—Mining on Private Property Act 1884 (No. 
796), secs. 4, 31—Leases granted under Act— 
Right of renewal—Compensation.]—All mining 
leases granted in pursuance of the provisions of 
the Mining on Private Property Act 1884 (No. 
796) carry with them the right of renewal under 
sec. 31, and the Warden has power to determine 
the amount of compensation in the case of a 
proposed renewal of a lease granted under sec. 4. 
Re Frederick the Great Tribute Co., 13 V.L.R., 
373; 8 A.L.T., 174. Webb, J. (1887). V. 


38.—Lease granted to manager of eompany — 
Death of manager before execution— Lease void 


| V.L.R., 941; 9 A.L.T., 98. 


i 
^ 


mining lease bas not complied with the labour 

! covenants contained in it. Ives v. Lalor, 18 
| Webb, J. (1887). 
V. 

40.—Nou-compliance with labour covenants— 


| 
| Forfeiture.]—4A holder of a miner's right cannot 


| maintain proceedings to obtain possession of land 
| held under a gold mining lease, as upon an alleged 
forfeiture for breach of the labour covenants, 
| until the lease has been by the Governor-in- 
: Council declared forfeited. M‘Millan v. Dillon, 
'6 V.L.R. (M.), 15 (see FORFEITURE, 45), ex- 
| plained. Ives v. Lalor, 13 V.L.R., 941; 9 
A.L.T., 98. Webb, J. (1887). V. 


41.—Mining Statute 1865 (No. 291), sec. 37— 
Marking out land for application for lease— 
Trespass pending such application — Marking 
out residence area pending application.]—The 
provision made by sec. 37 of the Mining Statute 
“1865 (No. 901), that when an applicant for a 
mining lease shall have marked out the land in 
‘accordance with that section, an entry upon 
such land by a person who shall not previously 
һауе been in lawful occupation thereof shall be 
deemed a trespass, does not mean a trespass 





—Summons for illegal occupation of Crown | against the whole world, but only against the 
lands—Parties.]—After the grant of a mining | applicant for the lease, and the marking out of 
lease of Crown lands to the manager of a mining | a residence area pending the application for a 


company, and before һе had executed it, he died, | lease of the same land із not illegal and useless 
| 17 
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except as against the applicant for the lease if | action for trespass against the lessee. Held, 
the lease be ultimately granted. Gorman v. that the plaintiff was entitled to recover not- 
McLellan, 14 V.L.R., 674; 10 A.L.T., 51. | withstanding that the term of the Crown lease 
Holroyd, J. (1888). V. had not expired. Carroll v. Wooldridge, 18 


42.—Miuing Statute 1865 (No. 291), вес, 37— | V.L.R., 363; 13 A.L.T., 151. F.C., Higin- 
Mining Amendment Statute 1872 (No. 446), secs. botham, C.J., a’ Beckett and Hood, JJ. (affirming 
3, 4—Application for lease—Pendency of appli- ! Hodges, J-), (1891-2). Ys 
eation—Marking out claim—Default in applica- 44.—Mines Act 1890 No. 2 (No. 1202), sees. 4, 
tion for lease—Taking possessiou.]—The effect 5, 6, 7, 8, 9 —Mines Act 1891 No. 2 (No. 1251), 
of secs. 3 and 4 of the Amending Mining Statute secs. 5, 6, 19 — Applicant for mineral lease — 
(No. 446), is to place a limitation upon sec. 37 of | Right to have compensation determined.]— An 
the Mining Statute 1865 (No. 291), and after an | applicant for a lease under sec. 5 of the Mines 
application for a mining lease has been made | Act 1891 No. 2 (No. 1251), not being the holder 
and before the Governor.in-Council has dealt | of а lease, is entitled to proceed by complaint 
with it, if the applicant has made default in pro- | to have the amount of compensation for surface 
ceeding with his application in accordance with | damage determined in the manner provided by 
the regulations, the holder of a miner's right | secs. 6, 7 and 8 of the Mines Act 1890 No. 2 
may now, without going before a Warden, mark | (No. 1202). Bellamy v. Hopkins, 19 V.LR., 
out the ground for a claim, and go upon the | 31; 14 A.L.T., 238. Hodges, J. (1893). V. 


land and work, although the applicant for a 45.—Mines Act 1890 (No, 1120), secs. 216, 336 
lease be in actual possession of the ground and 

king it : and if ted by d " — Jurisdiction of Warden — Mining on private 
POLSA hak Да Drevonceco Qu de 9 bag property.]—The Warden has jurisdiction to deal 


for a lease from working thereon, may bring an ' with leases for mining on private land. Haw- 


action of trespass against him, and that although ig v. Henderson, 15 A.L.T., 88. Hood, J. 
the claim has been registered, and the registra- 
| (1893). v. 


tion beinvalid. Critchley v. Graham, 2 W. & W. 
(L.), 211, distinguished, as applying only to |  46.—Mines Act 1890 No. 2 (No. 1202), sees. 6, 
cases where the person in possession has a strong | 7, 8—9Mines Act 1891 No. 2 (No. 1251), sec. 5— 
primá facie title. Antony v. Dillon, 15 V. L.R., | Applicant for lease—Right to have compensation 
240; 10 A.L.T., 2831. Hodges, J. (1889). V. determined.]—4À n applicant for а lease under sec. 
5 of the Mines Act 1891 No. 2 (No. 1251), is 
entitled to proceed by complaint to have the 
amount of compensation for surface damage as- 
, certained in the manner provided by secs. 6, 7 
and 8 of the Mines Act 1890 No. 2 (No. 1202). 
Bellamy v. Hopkins, 19 V.L.R., 34, approved. 
Moe Coal M. Co. Ltd. v. Lithgow, 20 V.L.R., 
| 80; 15 A.L.T., 222, F.C., Madden, C.J., Hol- 
| royd and Hodges, JJ. (1894). V. 


43.--Міпев Act 1890 (No. 1120), secs. 301, 303— 
Mining on private property—Lease from owner 
of land—Lease from Crown—Right of owner 
under original lease—Trespass.]—Àn owner of 
land granted a lease in 1881 for mining purposes 
for à period of twenty-one years, prior to the 
passing of the Mining on Private Property Act 
1884 (No. 796), [ Mines Act 1890 (No. 1120). The 
lessee, in 1885, obtained a Crown lease under 
the Act No. 796, for the term of eleven years. | 47.— Mines Act 1890 (No. 1120), sec. 65—Mark- 
By sec. 11 of the Act No. 796, it is provided that ing out land for lease—Compliance with regula- 
the granting of the Crown lease ‘‘shall not as tlons—Trespass.]—A regulation required that, 
between the parties to any such lease" (referring prior to application for a lease, the applicant 
to private leases not under the Act) ** interfere ! should erect on the landapplied for posts, painted 
with any of the provisions of the said lease." | white, of a certain height, to define accurately 
The lessee committed breaches of covenants the boundaries and angles, with a metal plate, 
contained in the lease of 1881, and the owner ! having painted thereon the words ‘‘ applied for 
therefore determined that lease and re-entered lease,” and the name of the applicant, or if more 
pursuant to the powers therein given. The | than two, the first two applicants, legibly painted 
lessee subsequently, during the existence of the thereon. In acase where there were three appli- 
Crown lease, came upon the land and removed | cants, and the name of only one appeared, the 
certain machinery. The owner then broughtan , poste being saplings, and not painted white 
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until after the defendants, in an action for tres- | Windeyer, J., that in order to exclude land from 
pass, had marked out a claim over the same | selection under sec. 13 of the Alienation Act 1861, · 
land : Held, that there had not been a substantial | on the ground that it is under lease for mining 


compliance with the regulation, and that an purposes, it is necessary that an actual lease of 


action for trespass would not lie. Allison v. 
Sharp, 17 A.L.T., 240; 2 A.L.R.,50. a’ Beckett, 
J. (1896). V. 


48. —Lease —Application for—Subsequent pro- 
clamation of goldfield— Goldfields Act 1866, sec. 
7.]—B. and L., each the holder of a “ miner's 
right,” pegged out, and under sec. 7 of the Gold- 
fields Act 1866, applied for a lease of 4 acres of 
land, situated on the Lombardy Reef, Solferino, 
on the 19th February, 1872; the application was 
received, and rent was paid in accordance with 
the Act. On the 16th April, 1872, the “ Solferino 
Goldfield” was proclaimed; and on the 22nd 
April, R. and party, each the holder of a 


** miner's right," took up as а **claim," under | 
the Goldfields Act, portion of the same block of | 
land. Thereupon cross-actions of trespass were ' 


commenced. Held, that the power given by sec. 
7 of the Goldfields Act 1866 to grant leases 
extends over all Crown lands, whether within a 
proclaimed goldfield or not, so far as the Crown 
Lands Acts do not prevent it. Held, also, that 
the person who first takes up auriferous Crown 


lands, and applies for a lease in accordance with | 


the Act and regulations, acquires a right which 
cannot be taken away by the place being subse- 
quently proclaimed as a goldfield. Ех parte 


the land in question should be in existence, and 
that in issuing such lease the requirements of 
the Mining Act should in all respects be com- 
plied with, both by the Governor and the appli- 
cant; and, therefore, no lease having issued to 
the defendant at the time of plaintiff's selection, 
such selection was valid. Held also, per tolam 
curiam, that as the applicant had not applied 
for a lease for any fixed period, and had not 
assented to the act of the Governor-in-Council 
approving the granting of a lease for twenty 
years, what took place did not amount to a bind- 
ing contract between the Governor and the appli- 
cant considering them as private individuals. 
King v. MclIvor, 4 N.S. W.L.R. (L.), 43. Martin, 
C.J., Windeyer and Innes, JJ. (1882-3). And 
see S.C., CRowN LANDS. N.S. W. 


50.—Mineral lease—Approval of Governor— 
Tenancy from year to year.]— There was no 
creation of a tenancy from year to year on the 
facts of this case. King v. Mclvor, 4 N.S.W. 
L.R. (L.), 43, at pp. 45, 51, 52 (1882-3). See 
Crown Lanps, 13. N.S.W. 


51.—Mineral lease —Intending applicant for 
—Entry on Crown lands for the purpose of mark- 


| ing boundaries—Mining Act (37 Vic. No. 13), sec. 


Woodward (13th December, 1871), and ez parte | 56, sub-sec. aii Trespass to plaintiffs land. 
Redman (June, 1867), commented on and distin. | Plea, that the said Jand was Crown lands, and 
guished. Bacon v. Rebora, 12 N.S. W.S.C. Б. (L.), | that the defendant was the intending applicant 


134 (1873). Tornaghi v. Bacon, 12 N. S. W.S.C. R. | for a mineral lease of the said land, and that he 


(L.), 144. Stephen, O.J., Hargrave and Faucet, 
JJ. (1873). N.S.W. 


49.—Crown Lands Acts—What constitutes a 
Ісазе--“ Land under lease for mining purposes ” | 


—Mining Act 1874, sec. 56, sub-sec. 6 —Allena- 
tion Act 1861, sec. 13.]— Defendant proved that 


on 27th May, 1881, he made an application for a | 


mineral lease, but he did not state in his appli- 
cation the term for which he required the lease. 


On 9th May, 1882, the Governor-in-Council | 
approved of the granting of certain leases men. и 
in а schedule, which contained the | 


tioned 
plaintiff's name as an applicant, and which stated 
that the lease was to be for twenty years. On 


2nd June, 1882, the lease was executed by the, 
Governor, and on 24th July it was executed by , 
Held, per Martin, C.J., and | mediately followed up his act by sending in his 


the defendant. 








marked the corners of the said land, and cut 
trenches to indicate the general directions of the 
boundary lines, in accordance with the provisions 
of the Afining Act and regulations thereunder, 
which are the alleged trespasses. Demurrer. 
Held, that the plea was good. A person has а. 
right to enter Crown lands for the purpose of 
marking the boundaries prior to making an 
application for a mineral lease of the same. 
Green v. Horn, 6 N.S. W.L.R. (L.), 87; 1 W.N., 
149. Martin, C.J., Faucett and Innes, JJ. (1885). 
N.S.W. 

52. — Mineral lease — Entry by applicant on 
Crown lands for marking boundaries — Failure 
to follow out his preliminary acts by sending in 
application.] — Per Martin, C.J., at p. 89 :— 
** [t is said that he should have im- 
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application, and that he should have set out such 
fact in his plea. The 5th Regulation is 
a complete answer, sufficient to justify a person 
in making any number of marks before applying 
for a lease.” Per Innes, J., at p. 90:—‘* Whether 
a failure by a bond fide intending applicant to 
follow out his preliminary acts by making an 
application for a lease would make him a tres- 
passer ab initio, I express no opinion. Such 
non-performance would be strong evidence that 
the entry was not boná fide." Green v. Horn, 6 
N.S. W.L.R. (L.), 87; 1 W.N., 149. Martin, 
C.J., Fawcett and Innes, JJ. (1885). N.S.W. 


53.— Mineral lease—Mining Act 1874, sec. 40 


—Regulations (mineral leases) 28, 34, 35, 48— ` і 
| cated to any public purpose within the meaning 


Applicant failing to execute leases—Cancella- 
tion.]—AÀ mineral lease, where the applicant 


fails to execute it, in accordance with Regula- . 


tions 34 and 35, becomes absolutely cancelled, 
and such applicant's rights cease, although notice 





of the plaintiffs demised to the predecessors in 
title of the defendants certain ‘‘ coal mines, coal 
pite, seams and veins of coal, as well open or 
unopen, which can, shall or may be wrought, 
dug, or found, or discovered under all or any 
of the lands herein described," &c. Crossman 
v. South Wallsend Coal Co., 7 N.S8. W. W.N., 86. 
Darley, C.J., Innes &nd Foster, JJ. (1890). 
N.S. W. 

56.—Mineral lease —Crown Lands Act 1884, 
secs, 4, 101, 102, 133—BMining Act (37 Vic. No. 
43), secs. 2, 66 Temporary reserre.]—Lands 
temporarily reserved from sale for any purpose 
under sec. 101 of the Crown Lands Act 1884, 
remain Crown lands which have not been dedi- 


of sec. 133 of the Crown Lands Act 1884, and 
sec. 2 0f the Mining Act. A mineral lease of 
part of such temporarily reserved lands may be 
applied for under sec. 56 of the Mining Act, and 


of such cancellation is not published in the the applicant may occupy the land applied for 
Government Gazette, King v. McIvor, 4 N.S.W. , Pending his application. Dictum in Ricketson v. 
L.R. (L.), 43, followed. Hitchins v. Twose, 9 | Barbour, Knox, 72, disapproved (1877). Ех 
N.S. W.L.R. (L.), 81; 4 W.N., 160. Darley, | Parte Penniment, 12 N.8.W.L.R. (L.), 68; 7 


C.J., Windeyer and Foster, JJ. (1888). N.S.W. 222 n Darley, C.J., Innes t — 


54.—Land pegged out —Boundaries —Appliea- | 
tlon.]—On April 12th, 1887, S. applied for а 2 57.—HMining lease—37 Vic. No. 13, вес. 40— 
| Gold Mining Lease Regulations, 28 and 33— 

| Miner's right—Quartz claim—Trespass—** Until 
and unless "— Subsequent applicant.]—Regula- 
| tion 28 of the Gold Mining Lease Regulations 
does not operate to prevent the holder of a 
miner's right from taking up a quartz claim on 
land in respect of which an application for a 
gold mining lease is pending. By sec. 40 of the 
Mining Act 1874, he is liable for trespass ** until 
and unless" the lease application is refused ; but 
on the refusal of such lease application, his 
possession is good against any subsequent appli- 
cant for a lease of the same land. Per Backhouse, 


gold mining lease of 15 acres, and pegged it out 
in the regular manner. On April 30th, plaintiff 
applied for and pegged out a gold mining lease 
of 10 acres ‘‘ adjoining S.'s southern boundary.” 
At the beginning of May, S.'s lease was sur- 
veyed, when it was discovered that his pegs 
included an area of 19 acres, and consequently 
the southern boundary was shifted back so as | 
to make the lease contain 15 acres only, and on 

9th March, 1888, W. and another applied for a 

4 acre quartz claim, including land between S.'s 

surveyed boundary and the northern boundary 

of B.'s 10 acres. Plaintiff lodged a complaint · dud. 
with Warden, who directed * registration of D.0-J., at Р. we — ста the law has 
W.'squartzclaim. Plaintiff appealed to District | Been altered " (since B vind s G.M. Co. v. Keat- 
Court, which upheld Warden's decision. Held, | ing, 1 V.R. (M.), 18 which was approved by the 


that only the land pegged out by the applicant | judge) “ : — ipis dii Es 3 of — 
is protected by an application for a gold mining , au Regu — mee ee : in or г to 
lease, not the land described in the application | PHect sun Н аети e law ene, p egis- 
by means of boundaries, &с. Brereton v. Wade, | Бары 522. iss * еа еони 
5 N.S.W.W.N., 78. Darley, C.J., Windeyer ' v. Патйиеу, I ANOS NN TT Ne . Nw 


and Stephen, JJ. (1889). N.S.W. | D.C.J. (1891). 
55. — Mining lease — Working mine by “іп- | §8.—Contract—Construction of—Sale of min- 


stroke " from adjoining mine.]—Construction of | ing lease—Payment when company formed.]—A 
a mining lease, in which the predecessors in title , contract for the sale of a mining lease acknow- 


oc tal. ou] 
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ledged the payment of £50, and provided that ' raised from the adjoining premises, and that 
the balance should be paid when a company was | such book or books should at all reasonable 
formed and satisfactorily in existence. Held, | times during each working day be open for the | 
under the circumstances of the case, that ** com- | defendant's inspection ; and that it would at all 
pany” did not mean a registered company. | times render to the defendant every reasonable 
Vitnell v. Simpson, 9 N.S. W. W.N.,45. Darley, | assistance in making such inspection ; and that 
C.J., Innes and Stephen, JJ. (1802). N.S.W. it would within the first seven days of the 


59.—Mineral lease — Marking out — Mineral months of January, April, July and October in 


Lease Regulation 2.] Plaintiff had marked out every year, forward to the defendant and the 
а mineral lease on the 12th April, 1892, and did Secretary — matari potting ont ue 
not complete the marking out until twenty-five quantity and.value ot the gold — during the 
minutes past three. At forty-five minutes past preceding quarter, together with a statutory 


two, his application was lodged at the Warden’s declaration verity ng aues е они 
office. Held, that the marking out of ап in- it was provided that if it should not observe and 


tended mineral lease must, under Regulation 2 perform all the covenants, conditions and agree- 


of the Mineral I Regulations 1885, be com- ments therein contained on its part, it should be 
SN i . | lawful for the defendunt to enter upon the land 
pleted before the application for the lease is 


lodged. Duncan v. Fullerton, 14 N.S. W.L.R demised or any part thereof, and to determine 
(L.), 308 ; 10 W.N., 33 Windey " sid Foster. the demise thereby made and the liberties and 
JJ (1893) — N.S.W ’ | powers thereby granted. In July, 1892, the 


defendant made a formal entry, and served on 
60. — Mineral lease — Marking out — Mineral | the company a notice that he had done so “ in 
Lease Regulations—Object of—46 Vic. No. 7, | consequence of the lessees having made default 
sec. 1.]—‘‘ The object of the Regulations in re- | in the performance of the covenants or some one 
quiring this complete marking out of the land is | or more of them in the lease.” In September, 
plainly to prevent the interminable and compli- | 1892, a new company agreed to purchase and 
cated disputes which must otherwise arise, &nd | take over the property and liability of the old 
to enable persons to know with certainty what company, and in November, 1892, this lease, 
land is available for them to take up." Duncan 


among other things, was assigned to the pur- 
v. Fullerton, 14 N.S.W. L.R. (L.), 308; 10 W.N., | chasers. The old and new company now pro- 
33. Per Windeyer, J., at p. 310 (1893). 


ceeded for an injunction to restrain the defendant 
N.S. W. 


from further acts of trespass, for an account of 
61.—Re-entry—Determination of lease under | minerals removed by him from the land and for 
Real Property Act—Real Property Act (26 Vic. | damages. No office had been erected on the 
No. 9), secs. 51, 52, 53, 111—Equitable titles to | land ; on adjoining land of the lessee there was 
land under Real Property Act—Relief from for- | an office, but no books were kept there. Held, 
felture—What amounts to de facto possession of | that the covenant had been broken both by not 
a mine—Practice—Amendment.]—A no-liability | keeping the necessary books, and by not erect- 
gold mining company became, in 1891, the lessees | ing an office on the land demised ; and that, in 
under the Real Property Act of land from the | consequence of that breach the defendant was 
defendant. The lease covered all the right, 


entitled to re-enter and take possession of the 
title and interest of the defendant in and to all | land. Held, also (per Owen J.), that the lessor 
mines, veins or beds of gold ore situate on or маз entitled to determine the lease, at апу rate 
under the land demised, with liberty to dig for | as against the lessee, without taking the statutory 
and raise gold out of the land for the term of 99 , steps required by sec. 53 of the Real Property 
years. By this lease it covenanted that it would | Act; the provisions of that section only applying 
daily and duly enter and keep in a book or books, ' where under the lease the lessor has no power to 
to be kept for that purpose at a proper office on determine the lease himself. Held, also (per 
the land thereby demised, a true, particular and | Owen, J.), that the protection which sec. 111 of 
complete account in writing of the quantity and | the Real Property Act affords against notice to a 
value of all gold raised from the said land as far | transferee under the Act only applies when the 
asit should be possible to separate such quantity | transferee's title has been completed under the 
and value from the quantity and value of minerals | Act by the transfer being registered. Baker's 


— — — — — — — — — — — — — — — — a M— — — - 
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Creek Consolidated G. M . Co. v. Hack, 15 N.S.W. 
L.R. (E.), 207 ; 10 W.N., 217. Darley, C.J., 
Manning and Innes, JJ. (1894). N.S.W. 


62.—Re-entry —Possession.]—** Assuming both 


parties to have been in actual possession, does | >. . — 
l f 
not ihe Taw сона е possession to bè righi] plaintiff made a fresh application for a lease o 


ful who has the legal title ?' JBaker's Creek 


Consolidated С. M. Co. v. Hack, 15 N.S. W.L.R. ; 


(E.), 207 ; 10 W.N., 217. Per Owen, J. (arg.), 
at p. 215, and see p. 226. N.S.W. 


63. — Lessor and lessee — Possession — Under- 

groaud workings—Evidence of possession. ]—‘‘ I 
doubt whether the continuation of work under- 
ground really amounts to a continuation of 
possession of the land by defendants. 
It is not as if there had been an open mine on 
the defendant’s land from which the plaintiff 
companies had continued their operations; they 
continued to work from a shaft outside defend- 
ant’s land, and he had no means of finding that 
out, so far as І can see.” Baker’s Creek Con- 
solidated С. M. Co. v. Hack, 15 N.S. W.L.R. (E.),. 
207; 10 W.N., 217. Per Owen, J., at p. 225 
(1894). N.S.W. 


64.—Mining lease — Application — Priority — 
Goldfields Act 1874 (38 Vic. No. 11), sec. 14.]— 
Applications for leases are entitled to priority 
according to the date at which they are tendered 
to the Warden. Mille v. Day Dawn Block С. M. 
Co., 1 Q.L.J., 98. F.C., Lilley, C.J., Harding 
and Pring, JJ. (1882). Q. 


64a.—Lease (Q.)—Form.]—A demise of a mine 
in Queensland need not be by deed. It is suffi- 
cient if it be in writing. Hrekine v. Bergin, 1 
Q.L.J., 75. Chubb, D.C.J. (1882). Q. 


[Norr.—The Act 8 & 9 Vic. c. 106, sec. 3, 
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' the plaintiff, and on 13th May following recom- 
! mended to the Minister of Mines that a lease 
| should be issued to plaintiff. On lst June the 
' Minister rejected plaintiffs application on the 
ground of non.representation. On 2nd June 


the same and spme additional land, but the 
Warden refused to receive such application. 
On 5th June defendants, A. and B., made an 
application for a lease of a large part of the land 
comprised in plaintiff's second application, which 
the Warden received and recorded, and under 
that application for lease the defendants A. and 
B. took possession of the land and they and 
their transferees, the D. Company, occupied and 
worked it continuously. Оп 10th May, 1881, a 
writ of mandamus was issued by the Supreme 
Court to the Warden, commanding him to re- 
ceive, record and report on plaintiff's second 
application, which the Warden accordingly did 
on 21st May, 1881. On action brought by 
plaintiff against A., B. and the D. Company for 
trespass: Held, that the plaintiff's second ap- 
plication had priority over that of A. and B., and 
that the action was maintainable. Mills v. Day 
Dawn Block С. M. Со. Ltd., 1 Q.L.J., 98. F.C., 
Lilley, C.J., Harding and Pring, JJ. (1882). 
Q. 
66.—Crown grant —Reservation of minerals— 
Royal mine.]—4A deed of grant from the Crown 
reserving all mines of coal and other publicrights, 
without mentioning Royal mines, must be pre- 
sumed to have reserved Royal mines. Plant v. 
Attorney-General, 5 Q.L.J., 57. Harding, J. 
(1893). See 69, infra. Q. 


67. — Crown grant — Royal mines.] — Lands 
granted to a subject in Queensland stand, with 


! respect to Royal mines, in the same position as 


requiring all leases required by law to be in | land granted to subjects in England. Plant v. 
writing to be by deed has never been adopted by | Attorney-General, 5 Q.L.J., 57. Harding, J. 
the Queensland legislature.] (1893). See 69, infra. Q. 


65.—Goldfields Act 1874 (38 Vic. No. 11)— 68.—Crown grant—Reservation of minerals— 
Regulation 81—Applications—Refusal by Min- , Royal mine—Prerogative right of Crown to gold 
ister—Priority.]—In 1879 the plaintiff applied | —Trespass—Injunction.] — Where Royal mines 
for а lease of certain auriferous land. Тһе! do not pass under a grant, all that passes is the 
application was received and recorded by the ! land, exclusive of the stratum containing the 
Warden. Before the Warden had reported on | Royal mine, which belongs to the Crown. The 
the application, A. and B., under Regulation 81 | reservation of mines is equivalent to the reserva- 
of the Goldfields Act 1874 (38 Vic. No. 11), | tion of the stratum of subsoil containing the 
applied for the cancellation of plaintiff's appli- | minerals, and an injunction will not lie at the suit 
cation on the ground of non-representation. Оп | of the owner of private property to restrain tres- 
9th April, 1880, the Warden found in favour of | passers from removing soil from such a stratum. 
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Attorney-General v. Morgan (1891), 1 Ch. 432 ; | or recorded in any Court, are not in themselves 
Millar v. Wildish, 2 W. & W. (E.), 37 ; Woolley | records ; and although bad on the face of them, 


v. Attorney-General, 2 App. Cas., 163, followed. 
Plant v. Attorney-General, 5 Q.L.J.,57. Hard- 
ing, J. (1893). See next case. Q. 


69.—Goldflelds Act 1874 (38 Vic. No. 11), secs. 
2, 10, 14—Mining lease—Trespass— Crown lands 
—Royal mine.]— The plaintiff applied for a min- 
ing lease of land situated within the Charters 
Towers goldfields, which had been granted in fee 
to other persons. Before the application was 
granted, the defendant not being the occupier 
of such lands, by means of a side drive from the 
adjoining land, entered upon a gold-bearing reef 
600 feet under the surface and removed gold 
therefrom. The plaintiff sued the defendant 
under sec. 14 of the Goldfields Act 1874, for 
trespass. Held, a Royal mine under land granted 


| 


in fee is not Crown lands within the meaning of , 
the Goldfields Act 1874, and cannot be leased for ' 


mining purposes. Held (Griffith, C.J. and Real, 
J.), that a grant in fee from the Crown confers 
upon the grantee possession of a Royal mine 
lying under the land, that an action is maintain- 
able at his suit against a trespasser working the 
mine without license or authority from the 
Crown. Plant v. Attorney-General, 5 Q.L.J., 
57, over-ruled. Plant v. Rollston, 6 Q.L.J., 98. 
Grifith, C.J., and Real, J. (Harding, J., diss.), 
(1894). Q. 


Seal of provínce.]— Leases of Crown lands issued 
by virtue of Act No. 5 of 1857, are not ipso facto 
records, although under the great seal of the pro- 
vince, and therefore scire facias is not applicable. 
Reg. v. Hughes ( Moonta Case), L.R. 1 P.C., 81; 
1S.A.L.R., 143. Full Court and Privy Council 
(1864-6). S.A. 


71. — Crown lands — Seire facias — Power of 
Supreme Court.] — Semble, the Supreme Court 
has power to promulgate a rule that the form 


being for a larger quantity of land than allowed 
by that Act, cannot be annulled or quashed by a 
writ of scire facias. Such writ is a prerogative 
judicial writ, which must be founded on a record, - 
and cannot under the constitution of the Supreme 
Court in South Australia issue out of that Court. 
The proper remedy for an unauthorised posses- 
sion of lands of the Crown in the colony is by an 
information in Chancery or writ of intrusion. 
The Queen v. Clarke, 7 Moo. P.C., 77, commented 
on and explained. Reg. v. Hughes (Moonta 
Сазе), L.R. 1 P.C., 81; 35 L.J.P.C., 23; 14 
L.T., 808; 14 W.R., 441; 12 Jur. (N.S.), 195; 
1 S.A.L.R., 143. J.C., Lord Chelmsford, Sir J. 
W. Colvile and Sir E. V. Williams (1865-0). 
S.A. 
78.—Mineral Leases Act 1862—Police rates.] 
—Under the Police Act 1863, holders of mineral 
leases are liable to payment of police rates. 
Yelta M. Co. v. Ford, 3S. A.L.R.,46. Hanson, 
C.J., and Gicynne, J. (1869). S.A. 


74.—Mineral Leases Validating Aet 1868-9— 
Pastorallands—Waste Lands of the Crown.]— 
Semble, the provisions of the Mineral Leases 
Validating Act (No. 11, 1868-9), allowing mineral 
leases to be granted out of pastoral lands was 


; inserted by the legislature in consequence of the 


— 


and manner of proceeding to repeal leases оѓ: 


Ibid. 
S.A. 
72.—Crown grants—Leases under South Aus- 

tralian Act —Sclre facias — Record — Supreme 


Crown lands shall be by scire facias. 


Court of South Australia.]--Leases granted by , 


the Governor of South Australia under powers 
conferred on him by 21 Vic. No. 5, sec. 13, 
for regulating the sale and other disposal of 
wuste lands belonging to the Crown, sealed with 


the public seal of the province, but not enrolled ! 


decision in the Yelta Mining Co. v. Ford (supra), 


| 
10.--АсбМо.5071852- Records — Scire faci | to the effect that pastoral lands were not waste 


! Jands of the Crown. 


Brown v. McLoughlin, 4 
S.A.L.R., 96, at р. 100 (1870). S.A. 


75.—Grant of agricultural lease by Crown— 
Previously acquired easement.]—The saving of 
the rights of the Crown in the N.Z. Goldfields 
Act 1862 (26 Vic. No. 21), does not validate an 
agricultural lease issued by the Crown when it 
is inconsistent with an easement previously 
acquired under a miner's right. Robinson v. 
Blundell, Mac., 683. Chapman, J. (1807-8). Cf., 
Aladdin G. M. Co. v. Try Again United G. M. 
Co., 6 W.W. & АВ. (E.), 266, supra, 11. N.Z. 


76.—Pastoral lease or license— Proclamation 
of goldfleld — Cancellation of lease or license — 
Time—Goldflelds Act 1866 (N.Z.), (30 Vic. No. 32), 
sec, 16—Otago Waste Lands Act 1866 (30 Vic. 
No. 22), вес. 69.]—Soc. 16 of the Goldfields Act 
1866 (30 Vic. No. 32), provides that '* when any 
gold mine or goldfield shall be discovered and 
proclaimed upon any Crown Jands which, at the 
date of the passing of this Act, shall hare been 
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under license or lease for depasturing purposes, ' 
it shall be lawful for the Governor, at his dis- 
cretion, to cancel the license or lease under 
which such land shall have been held in occupa- 
tion, &c." Held, that the word “ when ” in this | 
section does not mean “аб the time that,” 
but ‘‘ after the time that," and therefore that | 
the cancellation need not be contemporaneous 
with the proclamation of the goldfield. That : 
the words '*shall have been" may be read as 
“ате,” and that when first used they apply to 
the time of the passing of the Act, and when 
they occur again they refer to the time of can- 
cellation. Therefore, it was competent for the 
Superintendent of Otago, as delegate of the 
Governor in 1867, after proclamation of a gold- 
field, to cancel a pastoral lease then subsisting 
which was taken to have been issued in pur- 
suance of the Otago Waste Lands Act 1866 (30 | 
Vic. No. 22), sec. 69, in exchange for a licence 
in existence on the Sth October, the day when 
that Act and the Goldfields Act passed and came 
into operation. MacAndrew v. MacLean, 2 N.Z. 
С.А.,198. Arney, C.J., Johnston and Richmond, ' 
JJ. (1872), affirmed by J.C., Sir J. W. Colvile, Sir 
M. Smith, Sir R. P. Collier, and Sir S. Martin, 
43 L.J.P.C., 69; 2 N.Z.C.A., 283; 1 N.Z.J.R., ! 
178 (1874). N.Z. 


77.—Execution —Attestation —Goldfields Act . 
1866 (30 Vic. No. 32), sec. 41.]—It is not neces- ' 
sary for the validity of a lease under the Gold- 
fields Act 1866 (30 Vic. No. 32), sec. 41, executed | 
by the Governor's delegate, that the witness to | 
the lease should add bis residence and occupa- | 
tion ; nor issealing and delivery necessary. Cos- 
tello v. O'Donnell, N.Z.L.R. 1 C.A., 105. С.А.,. 
Prendergast, C.J., and Richmond, J. (1882). 

N.Z. - 


18.—River bank —Right of road.] —Regulation | 
18of the Nelson Goldfields Regulations, providing | 
that “іп all cases a public roadway . will 
be reserved along the banks of rivers," does not | 
make the bank of a river a road, nor does it limit | 
the powers of the Crown or the Superintendent in | 
granting leases including the river bank. It із ' 
. at most directory, and is declaratory only of the 
principles on which the Superintendent will act 
in granting leases. A mere water-course is not 
а river within the meaning of such a provision. | 
Costello v. O'Donnell, 2 N.Z.L.R. 1 C.A., 105. 
C.A., Prendergast, C.J., and Richmond, J. | 
(1882). N.Z. 


I 
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79.—Coal mine —Lease — Subsidence of sur- 
faee.]— Where а coal mine is worked in accord. 
ance with the covenants in the lease, the lessee 
is not liable for subsidence of the surface conse- 
quent on such working. Brown v. Samson, 8 
N.Z.L.R., 284. Williams, J. (1889-90). N.Z. 


80. — Covenant in lease to keep accounts — 
Royalty—Coal mine—Omission to keep accounts 
—Presumption.]—W here a lessee, in violation of 
his covenants in that bebalf, neglects to keep 


: data showing for what coal he is liable to pay 


royalty, and mixes up different classes of coal so 
as to render it difficult to prove for how much 
he is liable to pay royalty, the Court will pre- 
sume against him, and will not, in assessing the 


' amount, pare it down too carefully. Brown v. 


Samson, 8 N.Z. L.R., 284. Williams, J. (1889-90). 
N.Z. 

81.—Tail-race—Severance of wash-dirt from 

soil—Removal of by lessee after expiration of 

lease.]— There is not such à severance from the 

soil of wash-dirt in a tail.race as to entitle the 

holder of a mining lease to enter upon the ground 


' and remove it from the tail-race after his lease 


has expired. Grayson v. Delaney, 10 N.Z.L.R., 
134. Williams, J. (1891). N.Z. 


82.—Action for rent.}—W here a lease is auth- 
orised by Statute and a statutory rent reserved, 


; payment of such rent may be enforced against a 


lessee by action, although the lease does not con- 
tain a covenant to pay rent ; and where in such 
case no condition is broken other than a condition 
to pay rent, a plea of liability to forfeiture can- 
not be set up. Commissioner of Crown Lands 
(Otago District) v. Guffie ; Same v. Grayson, 11 
N.Z.L.R., 187. Williams, J. (1892). N.Z. 


83.—Mortgagee iu possession — Forfeiture — 
Injury to mortgaged premises.]—See MORTGAGE, 
8. 


84. — Forfeiture —. Jurisdiction of Warden — 


| Mining Statute 1865, sees, 3, 45, 71 (vil.), 101, 


177.J—See FORFEITURE, 45. 


85.—Residence area—Trespass—Mining Stat- 
ute 1865, sees. 5, 24.]—See RESIDENCR AREA, 8. 


86.—Mining Companies Act 1871 (No. 409), sec. 
131— Letting of mine on tribute.]—See Company, 


273, 274. 


87.—Continuing forfeiture—Receipt of rent — 
Walver.]— See FORFEITURE, 46. 
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88. — Forfeiture — Re-entry by Crown.] — Sec | 


FORFEITURE, 49. 


89.—Mines Act 1890 (No. 1120), вес. 65 —Mark- 
ing out lease—Trivial departure from regula- 
tions— Trespass.]—5See Trespass, 35. 


90. —Agreement to keep mineral leases valid 
— Partnership for working mineral lands.]—$See 
PARTNERSHIP, 16. 


91.—Forfeiture—Crown—Goldfields Act 1886 
—Regulations,]—See FORFEITURE, 55. 


92.—Mineral lease—After application for con- 
ditional purchase—Ejectment—Tender of pur- 
chase-money to Clerk of Treasury—Crown Lands 
Act 1861.]—See Crown LANDS, 10. 


93.—Mineral lease—Applied for, but not 
granted —25 Vie, No, 1, sec. 138—Mining Act 1874, 
secs, 40, 56.]—See Crown Lanps, 12. 


94.—Leasehold—Holder of—Notice—Evidence 
—Regulation 95, 29th December, 1875—Ultra 
vires.J—See MiNING Аст 1874. 


95. — Mineral lease — Trespass — Mining Act 
(N.8.W.), Regulation 27.]—See LICENSE, 9. 


96.—Lease—To mine land—Pastoral lease— 
Crown lands — Interpretation.] — See CRowN 
LANDS, 17. 


97.—Goldfields Act (Q.) 1874 (38 Vic. No. 11), 
secs. 9, 62-64 — Regulations 30, 60-72— Miner's 
right —Water rights—Gold mining lease—Right 
to subsoll.}—See WATER, 13. 


98.—Forfeiture—Action to set aside—Parties 
--Ргөрег procedure.]—See Practice, 301. 


99. —Trespass —Marking out.]—See Trespass, 
41. 


100. — Pastoral lease — Occupation license — 
Consent of tenant.]—See LICENSE, 21. 


101. —Miniung Act 1886 (N.Z.), (50 Vic. No. 51), 
вес. 183— Mining lease—License.]—Sec LICENSE, 
23. 


102.—Liens on leases—Right of public to in- 
spect.]—.See PRACTICE, 430a. 


LIABILITY 


See COMPANY. 
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LICENSE 


| See LEASE; Мотісе; PRacricE (WARDEN); 


PRIVATE PROPERTY. 


1. — Deed.] — An exclusive license to work 
mines can be effectually granted only by deed. 
Osborne v. Elliot, 6 W.W. & a’B. (M.), 49; N.C., 
20; A.R., 14th Sept., 1869. Molesworth, J. 

V. 
2.—Business license.] —W here under the Act 
No. 32, sec. 116, a person was charged with 
carrying on business on a goldfield without a 
license, and evidence given that he had carried 
on business: Held, that it was not for the prose- 
cutor to prove that defendant had not a license, 
but for the defendant to prove that he held one. 
M'Cormack v. Murray, 2 W. & W. (L.), 122. 

Banco (1863). V. 


3.—Mining company—Exclusive license—Tri- 
bute agreement.]—A mining company entered 
into an agreement with a tributor (in the agree- 
ment called ** the contractor "), enabling him to 
mine on their land, and take and remove all gold, 
&c., therefrom, receiving from the company an 
amount, as wages, proportionate to the amount 
of gold he extracted. The agreement provided 
that the mine and all gold taken therefrom 
should for all purposes be deemed to be the pro- 
perty of the company, and further that the 
ground to be worked should be such portions of 
the company's claim as the mine manager of the 
company might determine from time to time 
during the continuance of the agreement. Неа 
that this amounted to ап exclusive license to 
mine on all the land, and that the company could 
not subsequently grant to another a license to 
mine in а portion of the same ground. Chun 
Goon v. Reform G. M. Co., 8 V.L.R. (E.), 128; 3 
A.L.T., 81,187. F.C., Stawell, C.J., Molesworth 
and Williams, JJ. (reversing Higinbotham, J.), 
(1881-2). V. 


4.—Water-race license—Notice of transfer.]— 
Clause 27 of the Regulations, by Order-in-Council 
of 21st January, 1878, only requires notice of & 
transfer of a water-race license to be given to 
the Minister after the transfer is complete and 
accepted. Baw Baw Sluicing Co. Ltd. v. 
Nicholls, 9 V.L.R. (L.), 208; 5 A.L.T., 73. 
Stawell, C.J., Higinbotham and Holroyd, JJ. 
(1883). V. 


5.—Mining Statute 1865 (No. 291), вес. 5— 
Agreement for use of road over residence area. | 
18 
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--Ап agreement between A. and B., who was a! 9.--Міпега! license--Lease—Trespass—Mining 
wood carter, that in consideration of A. allowing ' Act, Regulation 27.]— Where defendant applied 
B. the use of a road across the residence area of , for and obtained lease of certain lands without 
A., that B. would pay A. 2s. 6d. for every load | entering and marking it out, the Court held that 
of wood carted over the land, is not an interest , he had no title against plaintiff, who had entered 


in land во as to bring it within the provisions of under a mineral license.  Penglase v. Broken Hill 


the Mining Statute 1865 (No. 291). Such an 
agreement is a mere personal license and confers 
no interest in the land. Rinaldi v. Milano, 8 
A.L.T., 5. F.C., Higinbotham, Williams and 
Holroyd, JJ. (1886). V. 


6.—Land Act 1890 (No. 1106), sec. 65— License | 


of auriferous land—Renewal of license.]— Each 
renewal of a license to use auriferous land granted 
under sec. 65 of the Lund Act 1890 (No. 1100), 
must be regarded as a new license. Harris v. 
Qollings, 17 V.L.R., 686; 13 A.L.T., 100. 
Webb, J. (1891). * 


7.— Condition of license—Enclosing with good 
and substantial fence.}—If auriferous land, of 
which a license under sec. 65 of the Land Act 


1890 (No. 1106), is granted, is at the time of the | 


grant enclosed with a good and substantial fence, 
it is no breach of one of the conditions of the 
license requiring the licensee either to reside on 
the land, or within four months from the date 
thereof enclose the same with & good and sub- 
stantial fence, if the licensee does neither the 
one nor the other. Harris v. Gollings, 17 V.L.R., 
686; 13 A.L.T., 100. Webb, J. (1891). V. 


8.— Land Act 1890 (No. 1106), sec. 65—License 
of auriferous land—Sale of more than twenty 
acres— Void sale.]— The licensee under sec. 65 of 
the Land Act 1890 (No. 1106), of twenty acres 
of auriferous land, who was authorised by the 
licensee under a similar license of a further six 
acres of such land to sell the same, entered into 
a contract to sell the twenty-six acres to the 
defendant, and the contract provided that if any 
mistake or error were made in the description 
of the property it should annul the sale, but 
compensation should be made therefor. Held, 
that the contract being for the conveyance of 
more than the twenty acres, which amount only 
the Act permitted any one holder to hold, was 
void; that it was not a mistake in the descrip- 


| N.S. W.L.R. (L.), 271; 9 W.N., 101. 
V. |QJ., Windeyer and Stephen, JJ. (1892). 





Junction North 8.M. Co., 5 N.S.W.W.N., 85. 
Darley, C.J., Windeyer and Stephen, JJ. (1889). 
N.S. W. 

10.—Mineral license—Holding more than one 
license—Mining Act (37 Vic. No. 13)—Mineral 
License Regulation 5.]—There is nothing in the 
Mining Act (37 Vic. No. 13), to preclude one 
person from taking out eight mineral licenses in 
his own name, and by virtue of such licenses 
taking possession of 320 acres for the purpose of 
searching for shale. Anderson v. Pringle, 13 
Darley, 


N.S.W. 
11.—Mineral lieense—Holding more than one 
license—Mining Act (37 Vic. No. 13), secs. 15, 63 
—Mineral Leases Regulations 4, 28.]—Construc- 
tion of sec. 63 of 37 Vic. No. 13. See per Docker, 
J., of the Mining Court of Appeal, at pp. 275-7 : 
—Distinction between the rights of the holders 
of miners' rights and of mineral licenses as to 
area that may be occupied. See per Judge Docker, 
at pp. 270-7. Anderson v. Pringle, 13 N.S.W. 

І.К. (L.), 271; 9 W.N., 101 (1892). N.S.W. 


12.—Gold Mining Act 1885, secs. 5, 7—Mining 
license — Power of Warden.] — Her Majesty, 
through her Wardens of goldfields, has absolute 
discretion as to the issue of miners’ rights or 
licenses under the Gold Mining Act 1885. Reg. 
v. Gee, ex parte Wendt, 23 S. A.L.R., 164. F.C., 
Boucaut and Bundey, JJ. (1889). S.A. 


18.—Crown Lands Act 1886—Local Courts Act 
1886, вес. 138 — Mineral license — Possession 
against а wrong-doer—Action by licensees—Non- 
sult.]—P. and D. were owners of two mineral 
licenses, and agreed with the plaintiffs that the 
plaintiffs should prospect the land held under 
license in consideration of a half interest in the 
claim and all the ore raised by the plaintiffs 
during three months. The plaintiffs entered on 
and raised from the land certain ore within the 


tion of the property within the meaning of the | time limited, P. having, in the meantime, sold 


compensation clause, nor was, it a deficiency іп 


his interest in the said claims to a company, 


area for which compensation might be allowed. | represented by the defendants. A minerallease 


Harris v. Gollings, 17 V.L.R., 686; 13 A.L.T., 
100. Webb, J. (1891). v 


of the claims was granted under the Crown Lands 


| Act 1886 by the Commissioner of Crown Lands 
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to the said company, and thereupon the defend- | cellation.]— Where an original license has been 
ante, including P., entered upon the land and , obtained by misrepresentation, and the condi- 
seized the ore raised by the plaintiffs. In an | tions prescribed by law have not been complied 
action in trover in the local Court to recover the : with at the time of the issue of such license, a 


ore seized, plaintiffs were nonsuited. Held, that | Warden has power under the N.Z. Goldfields 


as between the plaintiffs and the defendants, the 
plaintiffs were owners of the ore raised by them, 
notwithstanding that under P. and D.’s mineral 
licenses they were not entitled to remove from 
the land more than one ton of ore; that as the | 
evidence in support of the plaintiffs claim was | 
uncontradicted, and disclosed a legal right, the 
Court below had no power under the provisions 
of sec. 138 of the Local Courts Act 1886 to non- 
suit plaintiffs. Lambert v. Putt, 24 S. A.L.R., 
58. Е.С., Way, C.J., Boucaut and Bundey, JJ. 

і 


(1890). S.A. 


14.— Verbal license—Revocation.] — A verbal 
leave and license to use the land of the licensor, 
in derogation of his legal rights, may be deter- 
mined by an assignment of the licensor’s interest 
to а third person. Robinson v. Blundell, Mac., 


633. Chapman, J. (1867-8). N.Z. 


15.—Water license—Exceptiou for irrigation 
purposes.] — Upon a license for two heads of 
water, the Warden indorsed “ condition that 
the holders of leases in the agricultural reserves 
shall not be deprived of water (by the working 
of the race) for irrigation purposes." Held, that 
the effect of the condition was to except from the 
grant made to the race-holder so much water as 
might be reasonably required by the agricul. 
turalists for the irrigation of ordinary and 
properly prepared land.  Ferand v. Holt, 1 


N.Z.J.R. (N.S.) M.L., 4. N.Z. 


16.—Goldflelds Act 1866 (N.Z.), (30 Vic. No. 32), 

, sec. É— Business license — Mining agent.] — The 
business carried on by & mining agent on the 
goldfields is not a ** business" within the mean- 
ing of the Goldfields Act 1866 (30 Vic. No. 32). 
Inspector of Licenses v. Enright, Y N.Z.J.R. (N.S.) . 
M.L., 26. . N.Z. | 


17.—License to mine for gold —Revocability— | 
Expenditure.]—4 license to mine for gold is not | 
rendered irrevocable by the fact that the licensee 
has done work or expended money in exercise 
of his rights; nor would such a fact form а good 
equitable plea. Hetherington v. Samson, 4 N.Z. 
J.R. (N.S.) S.C., 84. N.Z. 


18.—Water license —Misrepresentation— Can- 


Act 1866 (30 Vic. No. 32), and the regulations 
framed in accordance therewith, to cancel such 
license, although it has been several times re- 


newed under these regulations. Reg. v. Keddel, 
N.Z.L.R. 1 S.C., 185. Williams, J. (1882). 
N.Z. 


19.—License to use water—Conditions.]—A 
license to make use of a water supply under the 
Mines Act 1877 (N.Z.), (41 Vic. No. 42), is not 
bad on the face of it because granted subject to 
conditions which are not specified in the Act. 
The Warden may impose such conditions as in 
the public interest he deems desirable. St, 
Bathans Channel Co. v. Watson, N.Z.L.R. 5 
S.C., 184. Wiliams, J. (1886). N.Z. 


20.—Water license—Priority—Occupancy.]— 
A party of miners made application for a license 
to draw off four heads of water for mining pur- 
poses from a creek. Subsequently, but before 
the application was disposed of, another party 
of miners made application to draw thirty-five 
heads of water from the same creek at a point 
lower down than the point at which the former 
party proposed to tap the creek. The latter 
party or their predecessors in title had, many 
years before application made, cut a water race, 
and through it had drawn and continued to 
draw off from the creek a supply of water not 
less than the supply now applied for. Held, 
that the Warden was bound to respect the prior 
occupancy and issue to the occupants a license 
prior in date to that of the license issued to the 
first applicants, and that in the event of there 
not being sufficient water to satisfy both parties, 
the first occupants had the superior right. St. 
Bathans Channel Co. v. Watson, N.Z.L.R. 5 
S.C., 184. Williams, J. (1886). N.Z. 


21.—Pastoral lease—Occupation license—Con- 
sent of tenant.J—Where land is held by a 
pastoral tenant under the Land Act 1885 (49 
Vic. No. 56), sec. 60 of the Mining Act 1886 (50 
Vic. No. 51), and the regulations thereunder, 
the Warden has power to grant an occupation 
license without the consent of the pastoral 
tenant. Jn re Beattie, 8 N.Z.L.R., 256. Wu- 
liams, J. (1889). N.Z. 
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22.—Water right—Exchange license—Priori- 
ties—Effect of license on priorities—Jurisdiction 
of Warden—Mining Act 1886 (50 Vic. No. 51), sec. · 
187.]— Where the owner of a water-race applies, | 
under the provisions of the N.Z. Mining Act 
1886 (50 Vic. No. 51), sec. 187, to surrender his ' 
license, the Warden, on the hearing, has juris- ' 
diction to go into the question of the priority of : 
the water rights surrendered, and, if he thinks 
fit, to embody the result of his inquiry in the | 
new license. Such embodiment, however, does . 
not give the applicant a better title than he had | 
before he made his application. Hessonv. Hyde, 
10 N.Z.L.R.,314. Williams, J. (1891). N.Z. 


23.— Mining Act 1886 (N.Z.), (50 Vic. No. 51), | 


sec. 183 — Mining lease — License.] — A license |” 





under sec. 183 of the Mining Act 1886 (50 Vic. 
No. 51), is not granted until it is signed and 
sealed as prescribed by sec. 119 of that Act, and 
whether it is or is not the duty of the Warden 
of his own motion to grant and issue a license | 
under sec. 183, a mining lease is not converted | 
into a license until such license is actually | 
granted. Commissioner of Crown Lands (Otago 

District) v. Guffie ; Same v. Grayson, 11 N.Z.L.B., ` 
187. Williams, J. (1892). N.Z. 





24.—Trespass — Licensors — Information and 
bill.]—See PRACTICE, 298. 


25.— Mineral license—Mining Act 1874 (N.S.W.) 
--46 Vic. No. ? —Jurisdiction of Warden's Cuurt.] ! 
—See PRACTICE, 428. 


26. — Pastoral lease or license — Cancellation 
— Proclamation of goldfield.]—See LEASE, 76. 


21. — “ License” — “ Certificate.”|—See CER- 
TIFICATE, 4. 


LIEN 


1.—Residence area—Forfeiture—Executor de 

son tort—Warden’s jurisdiction — Husband and 

wife.]—H. was the holder of a residence area 
under Ballarat by-laws, and gave a lien thereon : 
to secure repayment of money borrowed by him. 
H. died intestate. E. married his widow, and 
both refused to give possession to the lienee, who 
. had not been paid. The lienee then brought a 
complaint for forfeiture against both, as executor 
and executrix de son tort. Held, by the Chief 
Judge, that the Warden had jurisdiction under 


LIEN. 


280 


Act No. 291, sec. 101, sub-sec. 3, and sec. 177 ; 
that as both defendants were in possession both 
could be sued, and that an order should be 
drawn up, directing the husband to give up, and 
the wife not to withhold possession. Fitzgerald 
v. Elliott, 5 A.J.R., 3. Molesworth, J. (1874). 
V. 
2.—Liens on leases—Right of public to in- 


| spect.]—See PRACTICE, 430a. 


LIQUIDATOR 


See COMPANY. 


LIS PENDENS 


See FORFEITURE. 


MACHINERY 


í 

See DRAINAGE; EMPLOYER AND EMPLOYE ; 

MiNE; MUNICIPALITIES; NEGLIGENCE; PLAT- 
FORMS ; PRACTICE, 413. 


1.—Distress— Tenant at will—Trade fixture.] 
— The appellants were assignees of certain min- 
ingleases. The Alma Company Registered was 
their tenant a£ will in possession of the ground 
во leased. The company erected machinery on 
the ground, and it was admitted that this was a 
trade fixture. The tenancy at will was suddenly 
terminated without notice, and the appellants 
went into possession of land and machinery. 
The respondent, the execution creditor of the 
company, levied some days after possession was 
taken by the appellants on the machinery, as 
being the property of the company. On inter- 
pleeder summons the magistrates held the execu- 
tion right. Clarke appealed. Held, that the 
company had a right to enter and sever the 
fixtures after the appellants had taken possession, 
and that the fixtures were subject to be taken in 


, execution to satisfy the debts of the company. 


Clarke v. Tresider, 4 W.W. & A'B. (L.), 164. 
Banco (1867). V. 


2.—Regulation of Mines Statute 1877 (No. 583), 
sec, 6, sub-sec. XVI.—Mine—Safety appliance for 
cage — Manager — Respondeat superior.) — A 
manager does not relieve himself from liabilit 
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for the absence of safety appliances for the cage 
required by sec. 6, sub-sec. XVI., of the Regula- 
tion of Mines Statute 1877 (No. 583), by merely 
reporting the want of them to his directors. 
Stewart v. Davis, 9 У.І. Б. (L.), 116. Stawell, 
C.J., Williams and Holroyd, JJ. (1883). V. 


$3. —Machinery — Person in charge of—Erection 
of machinery—Negligence—Regulation of Mines 
Statute 1877.]—See NEGLIGENCE. 


4. — Drainage of Mines Act 1877, sec. 3 — 
Order for contribution.]—See DRAINAGE. 


MAINTENANCE 


See CHAMPERTY ; SOLICITOR. 


MALICE 


Action for damages for loss incurred in defend- 
ing mistaken action—Absence of malice.]—3See 
PRACTICE (ACTION). 


MANAGER 


1 
See COMPANY; CLAIM; EMPLOYER AND EMPLOYE; 
MACHINERY; MUNICIPALITIES; NEGLIGENCE; 
PRACTICE ; TRUSTS. 


MANDAMUS 


See PRACTICE. 


MANDATORY INJUNCTION 


See PRACTICE. 


MAP 


See EVIDENCE ; PRACTICE (WARDEN) ; Tees- ' 
| tures—Mortgage—Boller.]—See MongTGAGE, 10. 


PASS. 


MAXIMS. 
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Map—Public — Boundary — Waste Lands Act 
1867 —Regulations of the Waste Lands Act 1868 
—Surrender of pastoral lease—New lease.]—The 
pastoral lessee of certain land gave to the Gov- 
ernment written notice that he had transferred 
to B. the land comprised in his lease, and a new 
lease was thereupon granted to B., the plan 
annexed to the original lease being removed and 
annexed to the new lease. Both leases referred 
to the public maps, independently of which the 
locus in quo could not be determined, and in con- 
sequence of alterations in these maps between 
the dates of the original lease and that to B., 
although the same diagram was used in both 
leases, it represented blocks of country differently 
situated, both blocks, however, including the 
land in dispute. Held, that the new lease com- 
prising land not comprised in the original lease 
was, under the above circumstances, invalid. 
McCulloch v. Whiting, 10 S.A.L.R., 98. Stow 
and Gwynne, JJ. Common Law (1876). S.A. 


MARKING OUT 


See CLAIM ; LEASE; RESIDENCE AREA ; 
TRESPASS. 


MARRIED WOMAN 


See HUSBAND AND WIFE. 


MASTER AND SERVANT 


! 
See EMPLOYER AND EMPLOYE. 


MAXIMS 


1.—Respondeat superlor—Manager — Want of 


safety appliance іп mine.]—See MACHINERY, 2. 


2.—Nullum tempus occurrit regi — Water — 


| Reservation for publie purposes — Rights of 
| Crown.]—See WATER, 9. 


$.—Quicquid plantatur solo, solo cedit—Fix- 
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4.—Volenti non fit injuria—Blasting in coal not a reservation of the soil underneath, but 
mine—Defect in system—Pleading—39 Vic. No. ' merely of the right of passing over it; and (2.) 
$1, вес. 12, sub-sec. 19.]—See EMPLOYER AND That as mining operations could be carried on 
EMPLoYz, 7. through the whole of the land from one shaft, 
. the one shaft was sufficient to constitute that 
part of the claim from which the gold was taken 
“а mine" within the meaning of the section. 
MEASUREMENT Req. v. Davies, 6 W.W. & АВ. (L.) 246; N.C., 

Pa рр ' 65. Banco (1869). V. 


Goldfields Act 1874 (Q.), (38 Vic. No. 11), Regu- | £.—Regulation of Mines Statute 1873 (No. 480), 


lation 44 — Measurement of distance.] — See . 86 5—Contravention of Act.]—The words “every 
CLAIM, 929. person who contravenes, or does not comply with 


any of the general rules in this section, shall be 

guilty of an offence against this Act," in the first 

branch of the concluding clauses in sec. 5, in 

MEETING the Regulation of Mines Statute 1873, mean a 
personal contravention of the Act, as distin- 
| guished from a presumptive contravention, such 
| as contemplated by the second branch of that 
! clause. Gibson v. Chalk, 3 V.L.R. (L.), 17. 


See CoMPANY. 


Banco (1877). V. 
MEMORANDUM OF ASSOCIATION ақа балы ыы Айы саста сі. 
See Company. ment—Motion for attachment—Obstacles pre- 
sented by defendant to order being availed of.] 
— —Ina suit by the Attorney-General, and the 
licensees for gold mining purposes of the owners 
MERGER of private property, against an adjoining mine 


owner for an alleged encroachment, à motion by 
Abandonment of water race—Merger in free- | the plaintiffs other than the Attorney-General 
hold.]—See ABANDONMENT, 3. for inspection of the adjoining mine was granted 
to enable them to establish the fact of encroach- 
— ment. Semble, that if the fact of encroachment 
had been admitted by the defendant, an inspec- 
tion to ascertain the extent of the encroachment 
would not have been granted дп such motion. 
An order for inspection of a mine was granted 
upon the plaintiff giving two days' notice, and 
with liberty to use defendant's machinery for 
descending and ascending the mine. After notice 
to inspect, defendant stopped working his mine, 
and plaintiff was thereby prevented from de- 
scending to inspect at the time appointed. Upon 
inotion for attachment: Held, that under the 
works on both portions were accessible only literal terms of the order the defendant was not 
from a shaft оп опе ой them. Оп the other there | Pound to provide firewood or engines, and motion 
was no shaft. On information against D. for | dismissed, but without costs. Attorney-General 
stealing gold from the latter portion, under the |” Lansel, 6 V.L.R. (E.), 134; 1 A.L.T., 177. 
Criminal Law and Practice Statute 1864, вес, 104, | Molesworth, J. (1880). ы 


it was contended that the portion from which 4.—Regulation of Mines Statute 1877 (No. 583), 
the gold was taken was not a mine, inasmuch as ' вес. 6, sub-sec. X.—Mine—Signalling in shaft.]— 
there was no opening from the surface on it. | Any mode of communicating between top and 
Held—(1.) That the reservation of the road was | bottom of a shaft which is shown to be effective, 


MINE 


See CoAL ; CRIMINAL Law; Crown LANDS; 
Lease ; TRESPASS; WATER; WORDS. 


1.—Criminal Law and Practice Statute 1864, 
sec. 104 —Mine —Opening from surface.]— W. 
conveyed to the Bonshaw Mining Company, by 
two conveyances, two portions of land, which 
portions were divided by à road reserved by the 
Crown. The Bonshaw Company's underground 


— — — M M À— -- — — — — — —— 
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will satisfy the requirements of sec. 6, sub-sec. 
X. of the Regulation of. Mines Statute 1877 (No. 
583). Stewart v. Berryman, 9 V.L.R. (L.), 116; 
5 A.L.T., 19. Stawell, C.J., Williams and Hol- 
royd, JJ. (1883). . V. 


5.—Gold mine used by testator and afterwards 
by his trustees—Non-intervention by Crown.]— 
Where a testator has used land for gold mining 
purposes, and the trustees under his will con- 
tinue the operations and the Crown does not 
intervene, the ordinary rule applicable to mines 
worked by persons entitled in succession applies. 
Cook v. Charlton, 20 V.L.R., 529 ; 16 A.L.T., 
45. a’ Beckett, J. (1894). V. 


6. — ** Mine" — Goldfields Act 1852, see. 34 — 
Construction.] — Per Faucett, J., at p. 282 :— 
By the definition in sec. 34 of the Goldfields Act 
1852, the words ‘‘ mining and digging " include 
the ‘‘ obtaining " and taking uway, and, conse- 
quently, the appropriating of the gold. Per 
Fawcett, J., at p. 283:— The definition ef the 
word “ mine" in the Act of 1807, is, if possible, 
still more distinct than in the Act of 1852, and 
expressly includes the appropriation of the gold 
to the use of the finder. Reg. v. Wilson, 12 
N.S. W.S.C.R. (L.), 258 (1874). Martin, C.J., 
Hargrave and Faucett, JJ. See CROWN ; CRIM- 
INAL Law. N.S.W. 


7.—Mine forfeited through fraudulent repre- 
sentations.]— Where the mining property of а 
company was forfeited owing to the fraudulent 
representations of a person, made to the Minister 
for Mines, and that person afterwards took up 
the mine: Held, that he was a trustee of the 
mine for the company. Homeward Bound G.M. 
Co. v. McPherson, 17 N.S. W.L.R. (E.), 281. 
F.C., Darley, C.J., Manning and Cuhen, JJ. 
(1896). N.S.W. 


8.—Coal Mines Regulation Act 1876, sec. 12, 
sub-secs. 2, 3, 4—Ventilation of mine—*'* Work- 
ing place "—Meaning of.]—In sub.sec. 3 of sec. 
12 of the Coal Mines Regulation Act 1876, ** work- 
ing place " means the bord and not the face from 
which the men hew the coal. Under sub-secs. 2 
and 3 of sec. 12, in order that the working places 
should be adequately ventilated, it is not neces- 


sary that 100 cubic feet of air per minute for 


each man should pass from the air-way up the 
bord to the face where the men are actually at 
work. Per totam curiam. In a prosecution 
under sub-sec. 2 of sec. 12 against a manager ofa 


MINE. 
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mine, for not providing adequate ventilation in 
the working places, in which the defendant was 
found guilty, it appeared that the magistrate 
took the view of sub.secs. 2and 3 that an adequate 
amount of ventilation meant that not less than 
100 cubic feet of air per minute for each man 
must pass from the air-way up the bord to the 
face. Held, per Darley, C.J., and Stephen, J. 
(Simpson, J., diss.), that as the finding of the 
magistrate was based on a misconception of those 
sub-sections, his decision could not be upheld. 
Held, per Simpson, J., that as there was evidence 
to show that the working places were not jn fact 
properly ventilated, his decision should not be 
upset, although he had given wrong reasons for 
his decision. Brough v. Homfray, L.R. 3 Q.B., 
771, considered. Æx parte Ross, 17 N.S. W.L.R. 
(L.), 212; 13 W.N.,3. Banco (1896). N.S.W. 


9. — Regulation of Mines Statute 1877 (No. 
583), sec. 6, sub-sec. XVI. — Mine—Safety appli- 
ance for cage—Munager—Respondeat superior.] 
—See MACHINERY, 2. 


10.—Mines—Gold, silver and coal—Clause in 
Crown grent—Corporeal hereditament — Intru- 
sion, information of.]—See Crown LANDS, 8. 


11.—Mine—Assignment of, to secure advances 
—Trust deed—Sale under power—Excessive de- 
mand—Proviso for protection of purchasers— 
Nétice—Breach of trust—Avoidance of sale— 
Account when taken.]—See TRUSTS. 


12,—Mine—Situated іп N.S.W., company regis- 
tered in Victoria—Stamp Duties Acts—Shares.] 
See COMPANY, 235. 


13.—Mine— De facto possession of—Evidence.] 
—See LEASE, 61, 62, 63. 


14.—Mining business—Interim injunction to 
restrain working. |]—See Practice, 193a. 


15.—Mine—Mine-owner as insurer against ac- 
cidents in—Mines Regulation Act 1889 (53 Vic. 
No. 7), secs. 18, 26 (Q.).]—See NEGLIGENCE, 4. 


16. —Injury to water-courses.]— See WATER, 
14, 15. 


MINER 


" 
See EMPLOYER AND EMPLOYE. 
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MINERAL CONDITIONAL LEASE ‘о set aside the forfeiture. Held, that as he 
| had a miner’s right before the Act No. 115 was 


Crown Lands Act (25 Vic. No. 1), see. 13—Popu- | passed, he could maintain the suit under sec. 8 


lation area —Census.]— See Thorne v. Kerr, 1 | ot that Act. Jones v. A braham, 2 W. & W. 
N.S. W. W.N.,94. Faucett, Windeyer and Innes, | (L.), 158. Banco (1863) V 
! (L.), 158. | REM $ 


JJ. (1884). 
| 4.—Interest іп claim.]—The interest of the 


ELSE | holder of a “ miner's right " in his ‘‘ claim " is at 
the utmost an estate in will; and for such an 
| estate an action of ejectment cannot be main- 
| tained. Jennings v. Kinsella, 1 W.W. & A'B. 
(L.), 47. Banco (1864). V. 





MINERAL CONDITIONAL PURCHASE 


See Crown Lanps, 10. 


5. — Registered company.] — А gold mining 
company registered under the Act No. 228, is 
entitled to a miner's right in its corporate name. 
In re Verdon, ex parte Albion Co., 1 W.W. & 
АВ. (L.), 207. Banco (1864). V. 


MINERAL LEASE 
See LEASE. 


| 

6.—Claims—Ownership of gold — Possession.] 
—Under the Act No. 32, and the Ballarat By- 
laws of 1865, no person had any right to mark 
MINERAL LICENSE out or take up a block claim on any part of 
the duly registered frontage claim of another, 
either before or after the discovery of the lead 
within the frontage claim. By the Act No. 32, 
the holder of a miner’s right is entitled to all 
gold in and upon any land occupied as a claim— 
such claim being so much of the Crown lands as 
may be prescribed by the by-laws. Possession 
in conformity with the by-laws, therefore, gives 
to the holder of a miner’s right a title to the 
claim, and to all gold in and upon that claim. 
Quere, whether a by-law could be framed во as 
to give one portion of land to a certain depth to 
one person, and another portion at a different 
depth to another. McGill v. Tatham, 2 W.W. 

% a’B. (L.), 54. Banco (1865). V. 


See LICENSE. 


MINER'S RIGHT 


See ASSIGNEE; CRowN LANDS; DAMAGES; 
Еуішексе; FORFEITURE; HUSBAND AND WIFE; 
Lease ; LICENSE ; PRACTICE ; RESIDENCE AREA; 
RoAD ; WATER. 


1.—Evidence.]—In a bill in equity (relating to 
mining), it was not necessary to allege that the 
plaintiffs were holders of miners’ rights when 
the cause of suit arose; though it might have 
been necessary to have given evidence thereof, 
before final relief could have been given. Lee v. 
Robertson, 1 W. & W. (E.), 390. Chapman, J. 
(1863). V. 


2.— Mining on roads.]— The holder of à miner's 
right is not entitled to mine on a public road 
without the permission of the proper authority. 
House v. Ah Sue, 2 W. & W. (L.), 41. Banco 
(1863). V. 


7.—Ownership of gold.]—The owner of a claim 
under the Act No. 32, taken up in accordance 
with the by-laws of a mining board, is entitled 
to all the gold found within the claim, whether 
the gold is in the quartz or in the soil generally. 
Scottish and Cornish Co. v. Great Gulf Co., 2 
W.W. &A'B. (L.), 103. Banco (1865). У. 


8.— Right to sue.]— M. held a share in a mining 
company in July, 1857 ; he was excluded by his 
co-partners from the claim in 1862, for being in 
arrear with his calls, he having no miner's right 
at the time. In 1864, he took out a miner's 
right, and instituted a suit against his former 
co-partners (who had in the meantime formed u 
registered company and were working the ground 
as such), that he might be declared entitled to 


$.—Right to sue.]—A person not the holder of 
a miner's right purchased a share in a claim, and 
the share was declared forfeited by his co-part- 
ners before he took out a miner's right. After 
the forfeiture, but before the passing of the 
Goldfields Act Amendment Act (No. 115), he took 
out a miner's right, and instituted proceedings 
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his share of the ground, and for an account — 
dissolution and sale of the property. Held, that 
as he had no miner’s right at the time the cause 
of action arose, he could not, under the Act No. 
32, sec. 90, maintain the suit. Mackeprang v. 
Watson, 2 W.W. & a’B. (L.), 106. Banco (1865). 
V. 
9.—Right to sue — Corporate miner's right.] 
—4A suit was instituted by a registered company 
in the Court of Mines, to restrain certain persons 
from obtaining registration of claims on certain 
leads, and to restrain them from mining within 
the boundaries of plaintiff's claim. Each member 
of the company held a miner's right, but there 
was no corporate miner’s right. Held, that the 
Act No. 32, sec. 90, had been complied with, 
and that the suit could be maintained. Sith 
v. Scottish and Cornish Co. Regd., 29 W.W. & 
A'B. (L.), 121. Banco (1865). V. 


10. —Trustee — Cestui que trust.] — Separate 
miners' rights, both for the trustee and for his 
cestui que trust are not required. Cestus que 
trust having no miner’s right, may sue his 
trustee, who has one, in the Court of Mines, for 
the recovery of shares in а claim. McDougall 
v. Webster, 2 W.W. & АВ. (L.), 164. Banco 
(1865). . V. 


11.—Mortgagor.]—W herea plaintiff in equity; 
in a redemption suit, held a miner's right when 
the security was given and fell due, and also 
held а miner’s right when the bill was filed: 
Held, that this was a sufficient compliance with 
the Act No. 32, sec. 90. Niemann v. Weller, 
8 W.W. & a’B. (Е.), 125. Е.С. (1866). У. 


Па.--“І до not think that a mortgagor of 
mining shares seeking redemption is liable to the 
necessity of holding a miner’s right, under sec. 
90 of the Act No. 32."—Per Molesworth, J. 
Ibid. V. 


12.—Mortgagor and mortgagee.]— Held, that 
it was not necessary for the plaintiff (a mort. 
gagor of mining shares seeking redemption), as a 
mortgagor, to have been in continuous possession 


right by the mortgagee enuring to the benefit of 
the mortgagor. Salmon v. Mulcahy, 3 W.W. & 
A'B. (E.), 139 (n). Banco (1863). V. 


13.—Registered company — Trustees — Right 
to sue.]—A company registered under the Act 
No. 228, and its trustees, sued in the Court of 
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bailiff under a warrant. No miner's right to 
the company was produced, but rights to the 
trustees, co-plaintiffs. Held, that the miners’ 
rights were insufficient to entitle the company to 
maintain the suit. Volunteer Extended G.M. 
Co. Regd. v. Grand Junction Extended Q. M. Co. 
Regd., 4 W.W. & АВ. (М.), 7. Molesworth, J. 
(1867). V. 


14. — Trustee.] — Semble, that a holder of a 
miner’s right may take up a claim as a trustee 
for, or confer an equitable interest in it, upon 
another, not holding a miner's right. Ibid, at p. 
14. V. 


15.—Registered companies—Sufficient miners’ 
rights.]—The United Extended Band of Hope 
Company Registered and William McCafferty 
and John Lovie summoned Chisholm and others 
before the Warden for encroaching on the claim 
of the company. The Warden decided in favour 
of the company. The defendants appealed to 
the Court of Mines. The ground on which the 
encroachment had been made consisted of forty- 
four men’s ground taken up in September, 1859, 
by forty-four individuals, each holding a miner’s 
right. The company was subsequently regis- 
tered under Act No. 228. In 1865 the interests 
of the forty-four men became vested by transfers 
in William McCafferty and John Lovie, as 
trustees for their co-complainant, the Band of 
Hope Company. McCafferty and Lovie each 
held a miner’s right. The company also held 
what purported to be a consolidated miner’s 
right issued to the manager, and which repre- 
sented two miners’ rights. On special case 
stated for the opinion of the Chief Judge: Held, 
that the case fell within the principle of the 
Volunteer Extended G.M. Co. Regd. v. Grand 
Junction Extended G.M. Co. Regd., 4 W.W. & 
A'B. (M.), 7; and that the miners’ rights were 


insufficient. Chisholmv. United Extended Band 
of Hope Co., 4 W.W. & a’B. (M.), 31. Moles- 
worth, J. (1867). V. 


16, — Registered companies — Consolidated 


— à | miners’ rights.J—‘‘ Act No. 291, sec. 4, is, I 
of a miner's right ; the possession of a miner's | 


think, consistent with the companies registered 
under Act No. 228 being entitled, as well as 
others, to consolidated miners’ rights; and the 
employment of the word ‘manager’ in the singular 
looks as if its framers had special regard to such 
companies. I think we must hold the words 
* number of persons in conjunction who shall be 


Mines to set aside a sale of its claim by the ! the holders of any such miner's right,’ to include 


19 
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incorporated companies." — Per Molesworth, J., plied miners’ rights should give power to take 
Albion Co. v. St. George United Co., 4 W.W. & ' up multiplied quantities, that one person by ob- 
A'B. (M.), 59 (1867). V. taining five miners’ rights in his own name can- 
not take up and retain possession of five men’s 

round. Quwere, whether the by-laws could 
enact that multiplied miners’ rights give power 


to take up multiplied quantities. Cawley v. 


16a.]—Semble, that a company registered under | 
Act No. 228, can sue without holding a miner's , 
right in its corporate name. А consolidated 


right in the name of the manager for the proper Ling, 6 NW ААВ. (М, 12 Molesworth, J 
number of rights is sufficient. bid. V. | — ды. . AM.), : 


VAR e aei ақа ақа а аттанды | 21.—Right to sue—Vendor and vendee.]—M 
miner's rights.]—A registered company, plaintiff, ° : қ rface clai 
and its co-plaintiffs, trustees for three claims гала others, Holding sic working а өшілов ойша; 

І 4 d int ment with L. and oth 
sued in the Court of Mines. The plaintiff com- асосе ео жадын * hi a ° Engin 

had but a: for the salo of the claim to them. The vendors 
ae e ' refused to complete the agreement. The pur- 


consolidated miner's right, as for two men's, А ; i 
dosic duet fits Held chasers sued in equity for specific performance, 
Be oe MNA M '| and succeeded. On appeal, it was argued (inter 


en e; 5 bs : Ps p — = alia), on behalf of the vendors, that at the time 
——— yet MR Ар of the alleged breach of the agreement the pur- 


тиз a Um Regd., T VE dp DIS chasers had no miners’ rights, and were therefore 
2... 2. — A not entitled to institute the suit (Mining Statute 

— Mii 1865, sec. 246). No evidence was given as to the 
TURIS пеша were лтан, олам Korth holding of miner’s rights by either the vendors 
West Со. Regd. v. Menhennet, 4 W.W. & a’B. | or the purchasers. Judgment was given in 
(Ec) ыны yd (1801); У. ! tavour of the purchasers and specific performance 

18. —Enforcing forfeiture.]—It із not necessary | decreed. Аз to the miners’ rights, the Chief 
that the person seeking to enforce a forfeiture ; Justice, in delivering judgment, said :—'*No evi- 
should have had a miner’s right at the time the | dence was given as to the holding of miners’ 








forfeiture was incurred. It is sufficient if he rights by the members of either company. The 


has one when complaint is made. Clerk v. 
Wrigley, 4 W.W. & a’B. (M.), 74. Molesworth, 
J. (1867). V. 


19.—By-law—Plurality of claims.]—There is 
nothing in the Mining Statute 1865 to make a by- 
law void, which enables the holder of a miner's 
right to take up several single claims under it. 
Crocker v. Wigg, 5 W.W. & АВ. (M.), 9. 
Molesworth, J. (1868). V. 


20.—Plurality of miners’ rights—Taking pos- 
session.]—Sec. 3 of the Mining Statute 1865, is 
that which alone authorises the taking-up of 
unoccupied land, and the provision that “ апу 
person who shall be the holder, and any number 
of persons in conjunction, who shall each be the 
holder of any such miner’s right, shall be en- 
titled to take pussession,” cannot in any reason- 
able construction of the words enable a person to 
multiply himself or his powers by multiplying 
his miner's rights. The mining boards are auth- 
orised to limit the quantity to be taken by each 
holder of a miner’s right. Held, regarding the 
Mining Statute 1865, and a by-law of a mining 
board, which did not expressly enact that multi- 


Court has hitherto acted on the principle that in 
the case of trustee and cestus que trust—mortga- 
gee and mortgagor for example—it is sufficient 
if the trustee or mortgagee hold a miner’s right ; 
it is not necessary that the cestui que trust in a 
suit to enforce his rights against the trustee 
should also hold or have held one. This prin- 
ciple has been acted on and recognised on several 
occasions, and may, in our opinion, be applied to 
the case of & vendor and his purchasers, as in 
the present-instance. So far as the appellants 
(M. and others), themselves are concerned, the 
Court will not presume either way as to whether 
they did or did not hold these documents. We 
think, however, that assuming the question to 
be at issue between the parties, it lay on the ap- 
pellants taking the objection to show that al- 
though working a claim themselves, they were 
doing so without the necessary title. If they 
were holders thereof, their being so-would for 
the present suffice to sustain the purchasers' 
rights, and for the purposes of the objection 
merely, we are not to presume the contrary." 
Learmonth v. Morris, 6 W.W. & АВ. (E.), 87. 
F.C. (1869). V. 
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22.—Authority conferred by—Private property | and others sought by plaint before Warden to be 
— Mining Statute 1865.] — The provisions of the , put in possession of an area of thirty-four acres 


Mining Statute 1865, refer either to Crown lands, | 
or lands leased from the Crown for mining pur- : 


poses. Miners’ rights confer no authority to 
enter on and take gold from lands alienated from 
the Crown without the consent of the proprietor. 
Payment is made for miners’ rights to work 
Crown lands, and Crown lands only. Reg. v. 
Davies, 6 W.W. & АВ. (L.), 246; N.C., 64. 
Banco (1869). V. 


28.—J urisdiction of jJustices—Question of title 
—Act No. 117, sec. b9—Police Offences Statute 
1865, sec. 67—Race — Prohibition.] — Rule nisi 
for & prohibition under the Justices of the Peace 
Statute 1865, sec. 136. By the Land Act 1860 
(No. 117), sec. 59, races and dams on land sold 
. under the Act are protected against interference 
by the purchaser, although no reservation ap- 
pears on the Crown grant; and a power was 
reserved to the Board of Land and Works to 
license persons to enter upon land so sold for the 
purpose of cleansing or improving any such race 
or dam. С. and party had a race on Crown land 
prior to December, 1861, at which date the land 
was sold to G. 
the land and destroyed the race. G. was sum- 
moned under the Police Offences Statute 1865, 
sec, 17, sub-sec. ], and the magistrates fined him 
one shilling, with £3 damages, and £3 3s. costs. 
On the hearing of the complaint the defendant 
produced his Crown grant, and contended that 
he had the right to do what he had done. The 
complainants admitted defendant's title, but 
argued that their race was reserved by virtue of 
the Land Act and subeequent Statutes. Held, 
that a bond fide question of title had been raised, 
and that the jurisdiction of the magistrates was 
ousted. “Тһе defendant relied on his Crown 
grant, the complainants upon the Statute and 
their miners' rights ; and it is not for the justices 
to say which is paramount."— Per Stawell, C.J. 
Rule made absolute. Reg. v. Webster, 1 V.R. 
(L.), 82; 1 A.J.R., 78. Banco (1870). V. 


24.—Act No. 291, sec. 246—Certiorari.]—It is 
not necessary for the prosecutor to have a miner's 
right in an application for a certiorari to bring 
up а Warden's order to be quashed. Reg. v. 
Heron, ex parte Bryer, 2 V.R. (L.), 155; 2 
A.J.R., 110. Banco (1871). V. 


25.—Taking too much ground—Plan with 
plaint —Withdrawal of co-complainant.]—Miilne 


In April, 1870, G. ploughed up | 


occupied in excess of what they were entitled to 
under the Ballarat By-laws by Morell and others 
as shown on a plan annexed to the plaint. The 
plan showed thirty acres only. The seven de- 
fendants held two miners’ rights each, and 
occupied fourteen men’s ground. Held, follow- 
ing Cawlay v. Ling, 6 W.W. & АВ, (M.), 12, 
that one person cannot hold more than one man’s 
ground by holding several miner’s rights, and 
that the defendants were not legally in occupa- 
tion of the excess, Held, further, that although 
the complainants were entitled to thirty-four 
acres, the actual excess, yet they were bound 
by the plan and could only get the quantity 
shown thereon—thirty acres. When one of 
several complainants in such a proceeding with- 
draws after the issue ‘of the plaint, having 
changed his mind, such withdrawal does not 
defeat the remaining complainants as to their 
rights to be put in possession of the portion to 
which they are entitled. Milne v. Morell, 3 
A.J.R., 21. Molesworth, J. (1872). V. 


26.—Lease—Claim — Parties — Special case — 
Act No. 291, sec. 171.]—A suit was brought in a 
Court of Mines by a registered company (not hold- 
ing a miner’s right) and co-plaintiffs, trustees for 
it, having miners’ rights, for encroachment on the 
mine of the company. The mine consisted of 
land leased to the company, land leased to co- 
plaintiffs as trustees for the company, and land 
held by co-plaintiffs as a claim, in trust for the 
company. On case stated for the opinion of the 
Chief Judge : Held, that it was not distinguish- 
able from the Volunteer Extended Со. v. Grand 
Junction, 4 W.W. & a’B. (M.), 6, as to the 
plaintiff company not being entitled to relief as 
to the claim, inasmuch as it had not a miner’s 
right, but that the company might obtain relief 
as to the leased land, the suit being dismissed as 
to the claim, with costs as against some or all of 
the plaintiffs as the judge should determine. 
Held also, that the plaint was objectionable as 
referring to land held under different titles, and 
making co-plaintiffs persons not interested in all. 
The case set out all the evidence and asked this 
further question.—Assuming the miners’ rights 
to be sufficient, are the plaintiffs on the evidence 
entitled toany relief ? Held, that as the evidence 
was complicated and conflicting, and as the case 
embraced many questions of law and fact, the 
question was not a proper one to be asked under 
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Act No. 291, sec. 171, and the Chief Judge would i Bebro v. Bloamfield, 5 У.І. К. (M.), 26. Moles- 
not answer it. Australasian Co. v. Wilson, 4 | worth, J. (1879). V. 


А.Ј. Б. ; 18. Mi olesworth, J. (1873). V. 31.—Miner’s right— A ppropriation of, to speci- 


27. — Certificate of title — Ejectment — Lease | fic ground.]—AÀ miner’s right need not, at the 
—Transfer of Land 8tatute.]—M ere possession | time of issue, be appropriated to any particular 
of land under a miner's right is not a reservation | ground. It may under the Ballarat By-law XI., 
or exception within the meaning of the proviso | be held to protect any number of men's ground 
to the T'ranafer of Land Statute, sec. 49, and in not exceeding fifty, although at the time it was 
an action of ejectment is no answer to the holder , taken out it was not contemplated so to apply 
of a certificate of title, although the certificate | it, and it is sufficient to protect ground pre- 
relates to land held by lease under Act No. 291, | viously protected by a consolidated miner's right, 
sec. 24. Munro v. Sutherland, 4 A.J.R., 166. which had expired. Fattorint v. Band and 
Banco (1873). V. | Albion Consoles, 9 V.L.R. (M.), 1; 4 A.L.T., 121. 


28.—Act No. 291, sec. 246— Trespass.]— It ы | 27919120711 J. (1883). i 
plaintiff has a miner's right in force at the time | 32. —MiIning Statute 1865 (No. 291), secs. 5, 86 
when a cause of action for trespass has accrued, | —Miner's right —Proclaimed timber reserves. ]— 
he is entitled to sue although he had not a miner's ` The privileges conferred by secs. 5 and 36 of the 
right in force at the time the trespass began. | Mining Statute 1865 (No. 291), do not extend to 
Sea Queen Со. v. Sea Quartz Co., 4 A.J.R., 130. | the cutting of timber on land specially proclaimed 
Molesworth, J. (1873). V. as a timber reserve. La Gerche v. АҺ Ham, 7 


| A.L.T., 70. F.C., Higinbotham, Williams and 
29.—T in i — — e I 
ermination — Onus probandi — Act No Holroyd, JJ. (1885). v. 


291, secs. 4, 5, 12, 246—'* Save as against Her | 
Majesty "—Fiscal policy.]—In a suit to obtain | 33. Wines Act 1890 (No. 1120), вес. 4—Oceu- 


possession of a claim on the ground that the | pation for mining purposes—Occupation for resi- 


defendant had no miner's right in force at the dence—Penalty for unauthorised occupation— 
date of the commencement of the suit : Held, | Land Act 1890 (No. 1106), sec, 113.]— Persons 


that the onus of proof is on the defendant to show 


ı occupying land for mining purposes under a 
that he held such a miner’s right. The termina- 


miner’s right cannot, under that right, occupy 
tion before the commencement of such a suit of | the land for residential purposes. Such occupa- 
the miner’s right under which the defendant pre- ' tion by way of residence is an unauthorised 
vionsiy held the claim, such miner’s right not | occupation, and is punishable by fine under sec. 
having been renewed up to that time, terminated 113 of the Land Act 1890 (No. 1106). Ranner- 
the defendant’s interest in the claim as against man v. Sexton, 16 V.L.R., 601 ; 12 A.L.T., 98. 


the complainant. The expression *'saveasagainst | F C., Higinbotham, C.J., Webb and Hodges, JJ. 
Her Majesty ” in Act No. 291, sec. 5, only means (1890). V. 


that even during the continuance of the miner's І 
right, the Crown may revoke it. Courts of |  34.—Mines Act 1890 (No. 1120), secs. 15, 19— 
Justice should aid, not struggle against, the  Miner's right —Permit by council—Public road.] 
fiscal policy of the law on such subjects. Lennox | —It is the miner's right and not the permit of 
v. Golden Fleece and Heales Co., 5 A.J.R., 18. ! the local council which gives the title to mine 
Molesworth, J. (1874). V. ‘under a public road. Sims v. Demamiel, 21 
V.L.R., 643; 17 A.L.T., 129, 241; 2 A.L.R., 
$0.]— Where fifty-three persons sued before а 61. F.C., Holroyd, a'Beckett and Hood, JJ. 


Warden for trespass, and it appeared that only | (reversing Madden, C.J.), (1895-6). V. 
thirty-three of them had miners' rights at the | 


date of the alleged trespass, and the date of the |  35.—Alien—Goldfleld.] — “А holder of a miner's 
summons: Held, that the Warden could not right can mine on any Crown lands, whether a 
make an order in favour of the complainants | goldfield or not; and an alien therefore being 
generally, or in favour of those holding miners’ such holder can mine elsewhere besides on a gold- 
rights. No amendment was asked for on the | field; if therefore these latter words *at such 
hearing. Semble, that re-marking out not fol. | places only, as shall be named in such proclama. 
lowed by registration, has no effect on title tion, are confined to goldfields, then there would 
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appear to be no power to prevent them mining 
anywhere else except оп а goldfield." — Per Wise, 
J. (arg.), at p. 227, Ex parte Ah Tchin,3 N.S.W. 
S.C. R. (L.), 226. Stephen, O.J., and Milford, J. 
( Wise, J., diss.), (1864). And see ALIEN. 
N.S. W. 

36.— Mining Act 1874, secs. 15, 16, 17, 18, 19— 
Uncertificated insolvent — Official assignee — 
Claim does not lapse on insolvency of miner— 
Insolvent Act (5 Vic. No. 17), secs, 58, 54.] — 
If an uncertificated insolvent obtains a miner’s 
right, that document, and any mining claim he 
may acquire under it, passes to his official 
assignee if he intervene. Bourke v. Wright, 3 


N.S.W.L.R. (L.), 145. Martin, C.J., and 
Faucett, J. (1882). See Bourke v. Lucas, infra. 
N.S.W. 


37.— Insolvency — Uncertificated insolvent — 
Rights against stranger—Intervention of official 
assignee after Warden's decision —*'* Re-hearing ” 
—Value of property involved —Praetice—Juris- 
diction.] — B., an uncertificated insolvent, be. 
came the holder of a miner’s right, and took up 
a claim on a goldfield. L. got into possession of 
the claim, and applied to be registered as holder. 
B. took out à summons in the Warden's Court, 
calling upon L. to show cause why his applica- 
tion should not be refused. The Warden decided 
in favour of B. L. appealed to the District 
Court; and in addition to the grounds taken 
before the Warden, took the ground that at the 
time that B. took up the claim, and at the time 
that the summons was issued, he was an uncer- 
tificated insolvent. It also appeared that after 
the Warden's decision, but. before the hearing in 
the District Court, the official assignee had in- 
tervened and sold B.’s right to theclaim. On 
these facts being admitted to be true, the District 
Court judge, without deciding the other grounds 
taken, reversed the Warden's decision on the 
ground that B. had no title whatever to the 
claim. В. then appealed to the Supreme Court. 
Held, that, no intervention by the official assignee 
having taken place when the summons was issued, 
B. had a right to institute the proceedings in the 
Warden’s Court. Bourke v. Wright, 3N.S.W. 
L.R. (L.), 145, explained. Held, also, that the 
proceedings in the District Court, although 
called a ‘‘ re-hearing" in вес. 109 of the Mining 
Act 1874, are nothing more than a continuation 
of the proceedings in the Warden's Court ; and 
L. was not entitled to avail himself of the inter- 
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been instituted, and the decision of the Warden 
given. Held, also, that although there was 
nothing in the proceedings before the District 
Court to show that the value of the property 
involved exceeded £50, the Supreme Court could 
entertain the appeal. The Court allowed the 
appeal, but directed that the matter be re-heard 
before the District Court on the grounds already 
taken, but not determined there. Per Martin, 
C.J., at p. 222 :—** This Court has held that the 
sequestration passed that right, and any claim 
acquired under it, to the official assignee. But 
the Court did not hold that it passed a bare 
miner’s right, which would be of no use to the 
official assignee ; the case of Bourke v. Wright 
decided that where property had been acquired 
under it, the property was assets for the payment 
of his debts, and the paper which was necessary 
to give title passed with it.” Bourke v. Lucas, 
3 N.S.W.L.R. (L.), 217. Martin, C.J., and 
Windeyer, J. (1882). N.S.W. 


$8.—Miner's right—What it is—Not a title 
deed to land.]— Per Martin, C.J., at pp. 146, 
147 :—'* A * miner's right’ is no more than a 
document showing that the holder is entitled to 
enter upon land to search for gold, and to take 
possession of such portions of land, under certain 
It is 
not a title deed showing that he is the owner of 
land but is a document showing that he has a 
right to avail himself of the mining laws. Unless 
he takes out a miner's right he cannot take up a 
claim ; he pays ten shillings tax to the public 
treasury for these privileges. The document 
puts him in a position to select land for mining 
purposes." Bourke v. Wright, 3 N.S. W.L.R. 
(L.) 145. Martin, C.J., and Faucett, J. (1882). 

N.S. W. 


$9.—Miner's right —Mining Act (37 Vic. No. 13), 
and Mining Board Regulations—Right to take up 
more than опе claim—Registration of claim by 
Mining Registrar—How far couclusive.]— Per 
Owen, C.J. :—The holder of a miner's right may 
take up any number of quartz claims, provided 
each claim does not exceed sixty feet along the 
baseline. A. took up in succession two quartz 


| claims each of the full area allowed by law. B., 
, contending that the taking up of the second 


claim by A. was a constructive abandonment of 
the first, pegged out the first claim and applied 
to be registered as the holder of it as being an 


vention of B.'s official assignee after the suit had | bandoned share. В. did not, however, get 
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actual possession of the claim.  A.'s oBjection' 43a.—Goldfields Act 1874 (38 Vie. No. 11), sec. 
to the registration was decided in his favour by | 67—Land held under miners right—Sale by 
the Warden, but on a technical point as to the | Ба — Transfer —Possession.] —A bailiff selling 


jurisdiction B. obtained a rule absolute from the | land held under a miner's right in execution of a 


Supreme Court for a prohibition restraining 
further proceedings on the Warden’s order. B.’s 
title was thereupon registered by the Registrar. 
Held, that the registration was not conclusive 
against A. Mongan v. Readford, 5 N.S. W.L.R. 
(L.), 383; 1 W.N., 86, explained. Lucas v. 
Neeld, 16 N.S. W.L.R. (E.), 257 ; 12 W.N., 17, 
57. Darley, C.J., Manning and Cohen, JJ. 
(1895). N.S.W. 


40.-—Miner's right —Description of holder.]— 
It is not necessary that a miner's right should 
bear the full name of the holder. It is only a 
question of proof of identity between the person 
named in the right and the claimant of the right. 
Homeward Bound G.M. Co. v. McPherson, 17 
N.S.W.L.R. (Е.), 281, 323. F.C., Darley, C.J., 
Manning and Cohen, JJ. (1896). N.S.W. 


41.—Victorian company—Power to mine in 
N.S.W.]—A company registered in Victoria under 
the Act No. 409 can acquire & miner's right and 
mine for gold in N.S. W. under the Mining Act 
of that colony. Homeward Bound G.M. Co. v. 
McPherson, 17 N.S.W.L.R. (E.), 281, 322, F.C., 
Darley, C.J., Manning and Cohen, JJ. (1896). 
N.S.W. 
42.—Form of miner's right to be taken out by 
eorporation.]—It is only necessary that а cor- 
poration should possess one miner's right te be 
entitled to mine. It is not necessary that each 


member of the corporation should have a miner's | 


right. Homeward Bound G. M. Co. v. McPherson, 
17 N.S.W.L.R. (E.), 281, 323. F.C., Darley, 
C.J. Manning and Cohen, JJ. (1896). N.S.W. 


43.—Mining Act 1874 (37 Vic. No. 13), sec. 19 
—Miner's right —8Suit for specific performance of 
contract.]—4A., before acquiring a miner’s right, 
contracted to purchase & miner's lease from B. 
Held, that that did not disentitle A. from bring- 
ing a suit for specific performance of the con- 
tract provided he acquired a miner's right before 
B. refused to carry out the contract. Semble, it 
is unnecessary in a suit by a purchaser of a mine 
to enforce his rights against a vendor, that the 
purchaser should have a ininer’s right at all. 


Mackeprang v. Watson, 2 W.W. & АВ. (L.), , 





judgment recovered in a small debts Court, has 
power to give immediate possession to the trans- 
feree under sec. 67 of the Goldfields Act 1874. 
Ex parte Kermode, 7 Q.L.J.(N.C.), 91. Lilley, 
J., 9th Aug., 1876. Q. 


44.— Holder of miner's right—When interest 
accrues.] — The holder of a miner's right has no 
interest until he acquires a claim by compliance 
with the provisions of the Goldfields Act 1874 
(38 Vic. No. 11), and the regulations thereunder. 
Osborne v. Morgan, 2 Q.L.J., 113. Harding 
and Mein, JJ. (1886), affirmed 13 App. Cas., 227. 
J.C., Lords Watson, Fitzgerald, Hobhouse and 
Macnaghen, and Sir Barnes Peacock (1888). 

Q. 
45.—Holder of miner's Nght—Right to bring 
action to have interest of persons in possession 
under Crown lease declared void.]—A holder of a 
miner's right who has not entered into possession 
cannot bring an action to have the interest of 
persons in possession of land under a Crown 
lease declared void on the ground of the lease 
having been improperly granted or there being 
& defect in the grant. Osborne v. Morgan, 
Martin v. Morgan, 2 Q.L.J., 118. Harding and 
Mein, JJ. (1886), affirmed 13 App. Cas., 227. 
J.C., Lords Watson, Fitzgerald, Hobhouse and 

Macnaghten, and Sir Barnes Peacock (1888). 

Q. 

46.—Goldflelds Act (Q.) 1874 (38 Vic. No. 11), 
secs, 9, 62-64—Regulations 30, 60-72—Miner’s 
right — Water rights — Gold mining lease — 
Right to subsoil.]— The holders of miners’ 
rights being registered as proprietors of certain 
areas, called water rights, and being in occupa- 
tionand having performed allconditions, objected 
to & lease being granted for mining purposes 
comprising part of their water rights, and 
claimed an injunction. Held, that assuming the 
facts stated, the defendant was entitled to mine 
under the surface occupied by the plaintiffs as 
water rights. Hall v. Gorrie, 3 Q.L.J., 113. 
F.C., Lilley, C.J., Hardsng and Mein, JJ. 
(1888). Q. 


47.— Gold Mining Act 1885, secs, 5, 7 —Miner's 


106 ; and Learmonth v. Morris, 6 W.W. & a’B. | right — Power of Warden.] — Her Majesty, 


(E.), 74, considered. 


N.S.W.W.N.,9. Owen, J. (1894). N.S.W. 


Barclay v. Neeld, 11 ' 


through her Wardens of goldfields, has absolute 
discretion as to the issue of miners’ rights or 
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licenses under the Gold Mining Act 1885. Reg. 
v. Gee, ex parte Wendt, 23 S. A.L.R., 104. 
Е.С., Boucaut and Bundey, JJ. (1889). S.A. 


48.—Gold Mining Act 1885, sees. 5, 7—Miner's 

right—Power of Crown to restrain operation 

of.]—Per Вочсаш, J., at pp. 165, 166 :—‘‘ The | 
Act as framed says that, as against all the: 
world, a miner's right shall operate all over the | 
colony [and] having taken such an! 
exceedingly large grasp as that, it occurred to | 
the framers of the Act that there must be, 
something left to the officers of the Crown, and | 
they have left it by saying that the Crown: 
which gives the miner's right shall not be | 
touched by it. That is the effect of sec. 7 and ; 
sec. 5. Soa miners’ right does not operate over | 
the whole of the colony of South Australia, but 
only over such a part as the Government 
chooses, The ipsae dixit of the Crown can be 
interposed at any moment and in any way it 
chooses, consequently these miner's rights do 
not confer a tittle of right as against the Crown | 
itself, because the holders are only entitled | 
* except as against Her Majesty.'" Reg. v. Gee, 7 
ex parte Wendt, 23 S.A.L.R., 164. F.C., |! 
Воисаш and Bundey, JJ. (1889). S.A. 


49. — Miner's right — What is 16?) — Per 
Chapman, J. :—‘‘What, then, is the nature of | 
the right which the holder of the instrument : 





called à * miner's right' acquires in the waste , 
lands of the Crown under the Goldfeids Act | 


1862? On the one hand, it is clearly not an 
estate, for that has a technical meaning which 
the nature of the miner's enjoyment does not 
amount to. The certificate which the regula- 


permit our judgment to be clouded by the use |! 
of a word. А mere license in law is revocable. 
But, although called a license, is not 
the certificate under the Goldfields Regulations 
1863 and 1864, and the occupation under it, 
something more? The word. license, indeed, 
seems rather to be the popular designation of | 
the instrument than a word designed to express 
the legal right of the holder of the miner’s 
right. What the miner’s legal right is must be | 
sought in the Act of 1862, repeated with more | 
or less elaboration in the subsequent Acts. It 
isa right ‘to occupy for mining purposes the 
waste lands of the Crown within the goldfields.’ 
Now, the very expression of the purpose seems 





| 
tions provide for is often called a license, and is ! 


so designated in this case; but we must not, 


to assume two things, namely, permanency 
or à certain measure of permanency, and the 


expenditure of capital and labour. It is pre- 


cisely that kind of right which one man may 
confer upon another by grant—a right to a 
beneficial enjoyment in the land of anotber; 
not an estate in the land itself, but a right to 
reap some benefit from the land. It is, as it 
seems to me, that sort of right which is properly 
called an easement. It is an incorporeal right 
capable of transmission. It seems to 
me that at the very earliest date of the leases to 
the appellants (May, 1865), the Crown had, by 
the Statute and regulations, irrevocably con- 
ferred on the respondent an easement in the 
waste lands of the Crown, which could only be 
put an end to by judgment or matter of record. 
It is analogous to the case of A. granting to B. a 
right-of-way over his own lands, except that tho 
easement in the case before me is created by 
Statute. When, therefore, the Crown, under 
the authority of the 35th section of the same 
Statute, grants what is called an agricultural 
lease of the same lands, it can only grant 
subject to the previously created right. The 


Crown, like the subject, can grant no more than 


it has. If the Crown has demised for a term, 
it can afterwards grant in fee, no doubt, but 
only subject to the term ; and, in like manner, 
if the Crown has granted an easement the subse- 
quent demise is subject to that easement. 

Whatever rights the Crown may retain against 
the Sccupant they had not been determined at 
the date of the subsequent grant of the first 
lease ; and, therefore, I ат of opinion that the 
leases were subject to the preceding right. I 
have ventured to characterise that right as an 
easement. It is certainly not an estate. It is 
not a mere license, the very nature of which is 


' to be revocable.” Robinson v. Blundell, Mac., 


683, at pp. 691-3 (1867-8). N.Z. 


50.—Forfeiture—Right of holder of miner's 
right to institute proceedings.]—Sembie, that 
any owner of a miner's right may institute pro- 
ceedings for a forfeiture, and that a Warden has 
power to decree that a forfeiture shall enure for 
the benefit of the complainant. Ching Tong 
Fong v. Lee Chung, 1 N.Z.J.R., 139. Chapman, 
J. (1873). N.Z. 


51.—-Goldfields Act 1866 (N.Z.), (30 Vie. No. 
$2), sec. 112—Publie Trustee—Miner's right.]— 
The Public Trustee need not be the holder of a 
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miner's right under sec. 112 of the Goldfields Act 
1866 (30 Vic. No. 32), in order to entitle him to 
sue under that Act. Woodward (Public Trustee) 
v. Earle, 9 N.Z.J.R., 19. Richmond, J. (1874). 
N.Z. 
52. — Riparian rights — How common law 
affected by N.Z. Goldfields Act 1866 (30 Vic. No. 
32), sec. 6— Pollution of streams.]— The common 
law rights of riparian proprietors are so far 
abridged by the provisions of the Goldfields Act 
1866 (30 Vic. No. 32), sec. 6, as to give the 
holders of minera’ righta the power to take, 
divert and use the water of streams on private 
lands, subject to regulations made under the Act, 
but the miners are not entitled to return the 
water into the stream in a polluted state. Borton 
v. Howe, 3 М.2.С.А.,5; 2N.Z.J. R., 97. Johns- 
ton, Richmond and Chapman, JJ. (1875). N.Z. 


53.—Goldflelds Act 1866 (N.Z.), (30 Vic. No. 32), 
sec, 112—Miner’s right —Claim.]—Semble, that 
under the Goldfields Act 1866 (30 Vic. No. 32), à 
miner's right is no part of the title to a claim 
beyond the limits prescribed by sec. 112 of that 
Act. Harris v. Labes, 1 N.Z.J.R. (N.S.) M.L., 
10. N.Z. 


54. — Forfeiture of mining lease — Enforcing 
forfeiture — Mining Statute 1865.] — See For- 
FEITURE, 45. 
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62.—New Zealand miner’s right —Residence in 
N.S.W.—Forelgn judgment. ]—-See PRACTICE, 171. 


63.—Mining lease—Quartz claim—Trespass— 
Gold Mining Lease Regulations, 28, 33.}—See 
І.кАЗК, 57. 


64.—Miner’s right— Area that may be occupied 
under— Difference between, and mineral licenses 
—Mining Act 1874—Mineral Leases Regulations, 
4, 28.]—See LICENSE, 10. 


65.—Residence area—Sub-letting.]—See Resi- 
DENCE ÁREA. 


66.—Easement over Crown lands acquired by 
miner's right.]—See EASEMENT. 


67.—Holder of miner's right —Qualification as 
elector—Signature to election petition.]—5See 
ELECTION. 


68.—Pegging out land on which tailings are 
deposited— Part of freehold.]—SxkE TAILINGS, 1. 


MINING АСТ 1874 (N.S.W.) 


1. — Share in Mining Claim — Transfer by 
infant.]—A contract by an infant to sell and 
transfer his share in a mining claim cannot be 
enforced. Dillon v. Wood, 2 N.S. W.L.R. (L.), 


`| 208. Martin, C.J., Manning and Windeyer, JJ. 


55. — Fence — Land sold by Crown — Police 
Offences Act 1865, sec. 32— Illegal detention.]— 
See POLICE OFFENCES Аст. % 


56.— Residence of holder.]—See RESIDENCE. 


57.—Miner’s right —Action by holder of, and 
shareholders in company against manager also 
a shareholder—Dispute ** regarding ” partner- 
ship—Goldflelds Act 1866, sec. 22— Jurisdiction 
of justices—Costs.]—See PRACTICE, 119. 


58.—Application for mineral lease--Subse- 
quent proclamation of goldfield—Goldfields Act 
1866, sec. 7.]—See LEASE, 48. 


59.—Goldfleld not proclaimed —Goldflelds Act 


(1881). N.S.W. 


2.—37 Vic. No. 13—Regulation 95—Holder 
of leasehold—Notice—Evidence.] —In answer to 
а question in a case stated by a Warden as to 
whether regulation 95 of the regulations of 
December 29th, 1875, was шШіға vires or not. 
The Court held that it was not ultra vires. 
Bailey v. Hidden Treasure G.M. Co., 1 N.S.W. 
W.N.,19. Martin, C.J., Windeyer and Innes, 
JJ. (1884). N.S.W. 


3.--37 Vic. No. 18, вес. 26 —Proclamation— 
Reservation of ** unoccupied” land —Land occu- 
pied becoming unoccupied—Shifting operation 
of proclamation.}— Defendant was in occupation 


1866, secs. 5, 14—Justices.]—See GoLpFIELD, 1. | of certain land on a goldfield, where he also had 


60.—Right to flowing water—Riparian owners | 


—Mining Act 1874, sec. 15.]—See W ATER, 8. 


business premises. He afterwards abandoned 
the land. While he was in occupation a notice 
appeared in the Gazette under sec. 26 of the 


61. — Proclamation reserving “unoccupied” | Mining Act ‘‘reserving all unoccupied lands 


land—Land occupied becoming unoccupied—Ef- 


within the town and boundaries of Silverton 


fect of proclamation—87 Vic. No. 13, вес. 26.]— , from occupation under business licence or 


See MiNING Аст 1874 (N.S.W.) 


miner’s right." When Cooke abandoned the 
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land Murphy sought to go into possession. Тһе! 


question reserved by the Warden was: Does 
any portion of land lawfully occupied by virtue 
of business license or miner's right at the date 
of the Gazette notice, and which land may 
afterwards become forfeited by any breach of 
the provisions, &c., of the Mining Act of 1874, 
come within the scope of such Gazette notice, or 
would such notice only apply to land unoccu- 
pied at the date thereof? Per Martin, C.J.:— 
“Оп the whole I am of opinion that the notice 
had a shifting operation, and that Murphy 
could not, the land having been ‘ unoccupied,’ 
go into possession. The intention was 
that all lands not occupied at any particular 
time should not be allowed to be taken possession 
of so long as this proclamation stood." Faucett 
and Windeyer, JJ., concurred. Murphy v. 
Cooke, 9 N.S.W.W.N., 55. Martin, C.J., 
Faucett and Windeyer, JJ. (1886). N.S.W. 


4,--37 Vic. No. 13, secs. 22, 26 (1874)—Procla- 
mation of reserve under sec, 26 —Land with area 
of reserve occupied under business license— 
Rights of occupier—Renewal.]—4A proclamation 
. under sec. 26 of the Mining Act 1874, reserving 
land from occupation under business license, &c., 
does not operate so as to extinguish the rights 
of holders of such licenses then in actual occupa- 
tion of any part of such land. A business license 
is like an ordinary license, revocable at the will 
of the grantor, but cannot be revoked until the 
expiration of the time for which it has been 
granted. Where such license, in forceat the time 
of such proclamation, is afterwards renewed, 
the rights of the occupier continue notwithstand. 
ing the proclamation. Wakeham v. Cobham, 1 
A.J.R., 93 (see Practice, 466), not followed. 
Wilkinson v. Harris, 9 N.S.W.L.R. (L.), 70; 4 
W.N.,159. Darley, C.J., Windeyer and Foster, 
JJ. (1888). N.S.W. 
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Goldfields Act 1866 (N.Z.), (30 Vic. No. 32), see. 
5—Business license—Mining agent.]—The busi- 
ness carried оп by a mining agent on the gold- 
fields is not а ‘‘ business" within the meaning of 
the Goldfields Act 1866 (30 Vic. No. 32). In- 


MINING APPEAL 


See PRACTICE. 


MINING APPEAL COURT 


See PRACTICE. 


MINING BOARD 


See By-LAWS AND REGULATIONS. 


MINING BOARD REGULATIONS 


37 Vic. No. 18—Right to take up more than 
one claim.]—See MiNER's Rroirr, 39. 


MINING DISTRICT 


See CoMPANY (WiNDING UP.) 


MINING ENGINEER 


Employer and Employe—Dismissal —Pleading.] 
—See CONTRACT, 7. 


MINING INTERESTS 


Chattels personal—Mining Act of 1874.}—Per 
Darley, C.J., at pp. 39, 40:—''I am of opinion 
that the 18th section of the Mining Act of 1874 
was intended to alter the law, and that all 
interests created by that Act became by virtue 
of that section personal estate or chattels per- 
sonal, a term which would apply to a lease of 
gold mining property or mineral land. It was 
unnecessary for the section to declare that a 
lease was a chattel real—it always was so. It 
was therefore manifestly the intention of the 


apector of Licenses v. Enright, 1 N.Z.J.R. (N.S.) | Legislature to alter the law ; although possibly 


M.L., 26. N.Z. 


more accurate worde might have been used, 
20 


"———Ó mÁá 
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such as those contained in sec. 20 of the Com- | MORTGAGE 

panies Асі, and to be found in almost every 

bank charter or banking Act; but the words; See Company; MINER'S Кант. 

used are quite sufficient to carry out what was | 1.J—M., the owner of a share in some mining 

the manifest intention of the Act.” Williams | plant, mortgaged it to P. M. and his co-share- 

v. Robinson, 12 N.S. W. L.R. (E.), 34; 7 W.N., , holders afterwards gave a bill of sale to B. over 

153 (1890). See CONTRACT, 9. N.S. W. the whole property. B. sold to N. under the 
bill of sale. In an action by P. against B. to 
recover a portion of the purchase-money : Held, 
that the verdict should be for the defendant, 


MINING PARTNERSHIP as B. had not GODS anything beyond Е mere 
 sale—nothing in the nature of a dispersion or 
See PARTNERSHIP. annihilation of the property, whereby the plain- 


tiff was in any worse position as a co-shareholder 
with N., than as a co-shareholder with B. or 
his mortgagors, the other shareholder of M. 
MINING LEASE Bank of Australasia v. Platt, 1 W. & W. (L.), 


219. Banco (1802). V. 
See LEASE. 
2.]— Under Act No. 109, sec. 28, where the 


mortgagee was in possession, the mortgage did 
not require to be registered. Oriental Bank v. 
Carter, 1 W.W. & A'B. (L.), 36. Banco (1864). 

MINING REGISTRAR V. 
See REGISTRAR. 3.]— The principle ‘‘ once a mortgage always 
a mortgage" applies to shares in mining com- 
panies, and must be followed, but with such 
allowances as the character of the case may re- 


quire. Niemann v. Weller, 3 W.W. & A'B. (E.), 
MINING SURVEYOR 195. Full Court (1866). V. 


See SURVEYOR. 


4.—Bank securities—Scrip deposited. ]—A bank 
may take the scrip of shares in a mining com- 
pany registered, belonging to a customer, as 
security for a debt due to the bank by him. And 
MINUTE BOOK although the bank is not to traffic in the shares, 
yet it may adopt any measures the law allows 
to make the most of such securities given in due 
course of banking business. It is legitimate on 
the part of the bank, in such a case, to obtain 
the equity of redemption in an insufficient 


security. Harrison v. Smith, 6 W.W. & АВ. 
MISREPRESENTATION | (E.), 182 Full Court (1869). v. 


1. Water License — Misrepresentation — Can- | 
cellation.]— See LICENSE, 18. 


Companies Act 1864—Evidence—Contents of 
—Notice in.]—See Company, 119. 


5.]—The Court will not interfere with the 
exercise of a proper discretion on the part of the 
2. Repudiation of shares in eompany—Mis- | bank directory respecting either the management 


representation —Laches.]—5ee Company, 263. of securities or the mode by which those securi- 
! ties are to be rendered most available. bid. 
— - V, 
6.—Laches—Costs.]— Long neglect on the part 
MISTAKE of à mortgagor of mining shares in asserting 


his claim is not a bar to a suit for redemption, 
See CLAIM; COMPANY ; FORFEITURE ; PRACTICE. | but the neglect will disentitle him to costs. 
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Bryant v. Saunders, 2 V.L.R. (E.), 224. Moles- ! annexed to the soil іп a quasi-permanent manner 


worth, J. (1870). V. 


7.]— Mortgagee of mine working it unsuccess- 
ful but with judgment: Held, entitled to 
expenses of unproductive mining. United Hand 
and Band of Hope Co. v. National Bank, 4 
V.L.R. (E.), 173. Molesworth, J., and F.C. 
(1878). And see S.C., on appeal, 4 App. Cas., 
391; 48 L.J.P.C., 50. J.C., Sir J. W. Colvile, 
Sir Barnes Peacock, Sir M. E. Smith und Sir R. 
P. Collier (1879). V. 


8. — Mining lease — Mortgagee in possession 
— Forfeiture of lease — Injury to mortgaged 
premises.]—AÀ mortgagee of а mining leasehold, 
in possession, is bound to pay the rent to preserve 
the property, being entitled to charge the mort- 
gagor therewith. If the property is not worth 
the rent, he should, at all events, give it up to 
the mortgagor. Where such a mortgagee had 
been largely over-paid, and neglected, after decree 
for redemption, to pay the rent, whereby the 
lease was forfeited : Held, that he was liable to 
make good to the mortgagor the value of the 
lease at the date of its forfeiture. United Hand- 
in- Hand and Band of Hope Co. v. National Bank, 
6 V.L.R. (E.), 60; 1 A.L.T., 181. Molesworth, 
J. (1880). V. 


9.—Mining lease—Appeal—Forfeiture for non- 
payment of rent — Mortgagee in possession.] — 
A mortgagee in possession of a mining leasehold 
paid the rent of it for a time, and then, having 
written to the mortgagor for advice as to whether 
it should continue to pay the rent or not, and 
the mortgagor having declined to advise, discon- 
tinued (being then over-paid), and the lease was 
forfeited. Held, upon appeal, affirming Moles- 
worth, J., that the mortgagee was liable to make 
good to the mortgagor the value of the lease at 
the time of its forfeiture. United Hand-in-Hand 
and Band of Hope Co. v. National Bank, 6 
V.L.R. (E.), 60, 198; 1 A.L.T., 181; 2 A.L.T., 
49. Stawell, C.J., Barry, Stephens and Higin- 
botham, JJ. (1880). V. 


10 — Fixtures — Maxim, quiequid plantatur 
solo, solo cedit.]—In the absence of some special 
arrangement, to which the mortgagee was a 
party, the mortgagee of land is entitled to the 
land as he finds it, and no one can enter upon 
the land to remove anything that has become so 
affixed to the soil as to form part of the land ; 
and a trade fixture (in this case a Cornish boiler), 


— — — —— — — — — — — — — — — — — — — — — — — — — — —— — —— — — o o — — — e — — em 


passes to the mortgagee (whether of a freehold 
or a term of years) no matter to whom the 
chattel belonged before it became so annexed. 
Inre N.S.W. Co-operative Ice and Cold Storage 
Co., 19 N.S.W.L.R. (Е.), 87; 7 W.N., 122. 
Manning, J. (1891). N.S.W. 


11.—Mortgagee in possession —Rights of mort- 
gagee to make improvements to keep security 
alive.] — Plaintiffs, who were Government con- 
tractors for the construction of portions of a 
sewer, mortgaged their plant and assigned their 
contract to defendants to secure advances. Some 
time before the completion of the contract, the 
defendants entered into possession under their 
mortgage, and themselves carried out the con- 
tract to completion. At the time when the 
contract was made, the way in which the outlet 
to the sewer was to be finished had not been 
determined, but subsequently the Government 
engineer prepared specifications for the outlet 
works, making considerable variations from and 
additionsto the original contract. This additional 
contract the defendants undertook and carried 
out. The plaintiffs brought a suit for an account 
against the defendants, and the usual decree was 
made. The evidence showed that if the defend- 
ants had not undertaken the additional works 
they ran a great risk of having the original con- 
tract cancelled. The defendants in their accounts 
included the cost of the additional outlet works, 
to which the plaintiffs objected as not forming 
part of the contract they had mortgaged. The 
Master-in-Equity decided against the contention 
of the plaintiffs. Held, on appeal, affirming the 
Master's decision, that the defendanta, as mort- 
gagees in possession, were justified in undertak- 
ing the additional contract, and were entitled to 
add the cost of the additional works to the 
principal debt. Smyth v. Dalgety, 13 N.S.W. 
L.R. (E.), 20. Owen, J. (1891-2). N.S.W. 


12. —Debenture—Floating —Security—Bill of 
sale—Lien ticket—Goldflelds Act 1874 (38 Vic. 
No, 11), Regulation 38—Foreclosure—Form of 
order.]—See CouPANY, 406a. 


MUNICIPALITIES 


See By-LAWS AND REGULATIONS ; ELECTION ; 
PRACTICE ; RoAD. 


hum 
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1.—Rates.] — Held, that quartz - crushing | Carlisle Co. v. Sandhurst, 5 A.J.R., 14. Banco 
machinery situate on mines, and used for crush- (1874). V. 
ing ore brought from other mines belonging to | 6.—Local Government Act 1874 (No. 506), 
the owners, or ore belonging to strangers, was 
. not exempt from rates under the Act No. 176, 
sec. 181. Davidson v. Stawell Road Board, 1” 
W. W. & АЗ. (L.), 83. Banco (1864). V. 


sec. 400—Claim—Creek.]—A person was con- 
victed for interfering with a creek under the 
charge of a municipality without the consent of 
' the council by virtue of the. Local Government 
: ' Act 1874 (No. 506), sec. 400. The creek had 

2.]—Although a municipal corporation may | been reserved from sale for road purposes, and 
have power to grant permission to mine проп | had been in part improved by the municipality. 


the public streets, the | corporation is not | Tho defendant had in 1876 taken up a claim on 
absolved from the responsibility cast upon them | to creek and worked it, which was the alleged 


98 IDADAGSES to take care that the streets are | offence. Held, that as the magistrate had 
preserved in good order. Badenhop v. Sand- | found as а fact that the creek in question had 


hurst, 1 W. W. % АВ. (L.), 137. "Banco | been reserved for public purposes, and had been 
(1864). V. taken under the management of and used by 


the council, the conviction could not be 
3.—Rates — Machinery.] — A quartz-crushing quashed. Reg. v. Walhalla, 4 V.L.R. (L.), 
battery is a necessary adjunct to a mine, and is 470. Banco (1878). v. 
exempt from rates under the Municipal Institu- | 
tions Act 1863. Clunes United Q.M. Co. v. | 7.—Local Government Act 1874 (No. 506), sec. 
Clunes, 2 W. W. & A'B. (L.), 96. Banco ?53—Mining on private property— Exemption 
(1865). v. | from rates.]—The Court will not recognise as 
legal mining on private property unauthorised 
4.—Mining Statute 1865, sec. 16 — Mining | by the Crown. Therefore gold mines on private 
under streets—Mandamus.]— When an applica- | property worked without license from the 
tion under the Mining Statute 1865, sec. 16, is | Crown are not *' mines" exempted from rating 
made to a municipal corporation for permission | by sec. 253 of the Local Government Act 1874 
.to mine under streets, the council must con- | (No. 506). Shannahan v. Creswick, 8 V.L. R.(L.), 
sider the matter, and cannot simply decline to | 342; 4 A.L.T., 85. Stawell, C.J., Higinbotham 
entertain the application. Where the council | and Williams, JJ. (1882). V. 
of a borough refused to consider such a request 
a rule nisi for а mandamus was made absolute, 265—Rating value—Auriferous land—Mine.]— 
requiring them to consider whether mining | і 


under the streets could be effected without | A tenant of the surface of auriferous land, 
iniurv to adioinin " t S а i Бя | under a lease reserving the minerals and provid- 
brucia io tls : 225. E pad d ing that any part of the surface may be resumed 
of them or an n ái 7 5 — * any | for the purpose of working them, is yet liable to 
ex parte St БА 4 gu i ad r M а p jns be rated upon the whole value of the fee-simple 

4 l € жей ЖЫ ау, of the land, including the minerals. Jbid. V. 
2 V.R. (L.), 108; 2 A.J.R., 64. Banco (1871). 


V. 9.—Rateable value of auriferous land.]— Per 
5.—Rates—Boroughs Statute 1869, sec. 197— | Stawell, C.J., and Higinbotham, J.:—In ascer- 


Rateable Property — Exemption.) — Smithies taining the rateable value of auriferous land the 
owner is not entitled to have the adventitious 








8.—Local Government Act 1874 (No. 506), sec. 





used exclusively by the owners of a mine for ; Ң 
the purpose of mending tools and machinery in | value, in respect of the enante of getting gold 
connection with the mine were rateable under | from it, deducted ыы ды айы ады 
the Boroughs Statute 1869. When the whole of sa SN M 

& mining property has been rated, including 10, —Local Government Act 1874 (No. 506), sec. 
property exempt from being rated, the objec- | 253—Rateable property —** Mines "Building on 
tion should be taken by way of appeal against ' land held for mining—Exemption from rates.]— 
the assessment. It is not a defence in a suit for | The word “ mines" in sec. 253 of the Local 
the rates, for in such a suit the Court will not ! Government Act 1874 (No. 506), includes all land 
inquire whether the amount is excessive or not. held as a claim under a miner's right, or held 





a? 
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under a mining lease ; and, therefore, no building | that the justices had jurisdiction to decide upon 
upon any part of such land, for whatever pur- i the question of the legality of the rates, and 


pose used, is rateable property under the Act. ' that their decision was final. 


Eaglehawk v. Lady Barkly С. M. Co. and South 
St. Mungo G.M. Co., 11 V.L.R., 593; 7 A.L.T., 
72. F.C., Higinbotham, Williams and Holroyd, 
JJ. (1885). V. 


11. — Rates — Municipalities Act 1867, secs. 
164, 176 —Coal mine—Principle of assessment— 
Finality of appeal.]—In an action for rates, from 
the assessment of which defendant had appealed 
under sec. 175 to the justices in Petty Sessions, 
& verdict was given for plaintiffs. eld, on 
motion to set aside the verdict, that the decision 
of the justices would have been final if they had 
given a decision ; but, as they had refused to go 
into the question of principle, they had virtually 
not decided. Held, also, that the valuers had 
proceeded on a right principle, but that they 
were wrong in considering only the extent of 
the workings of a coal mine, which was partly 
within and partly without the municipality, in- 
stead of taking into account the quantity of coal 
actually extracted in the municipality. Verdict 
reduced uccordingly ( Hargrave, J., who thought 
the case ought to be sent back to the valuers, 
diss.) Waratah v. Waratah Co., 9 N.S.W. 
S.C.R. N.S. (L.), 167 (x); N.S.W. Digest 
(1862-84), p. 619. Sydney Morning Herald, Dec. 
9th, 1874. Martin, C.J., Faucett and Hargrave, 
JJ. > N.S.W. 


12.—Rates — Municipalities Act — Assessment 
— Coal mines—Railways.]— Railways and coal 
miues are rateable under secs. 163 and 164 of 
the Municipalities Act 1867 (31 Vic. No. 12). 
The plaintiffs rated by three separate assess- 
ments two coal pits and a railway of the defend. 
ants. The rate on the coal pita was calculated 
on the basis of a royalty on the amount of coal 
taken out during the preceding year. The land 
on which the pits and railway were situated was 
the defendant's freehold, and in their occupa- 
tion, and was not let. Part of such lands and 
the buildings thereon had been separately rated 
and the rates paid. The defendants appealed 
from the rate to the Court of Petty Sessions, 
and the rate was upheld. An action was then 
brought by the plaintiffs in the District Court 
to recover the rates. The District Court judge 
held that the decision of the justices was final. 
On appeal: Held, first, that coal mines and rail- 
ways are rateable under the Act ; and, secondly, 


| 


— — — —  — ———————— — — —— — —— ——— — 


Quere, whether 
the rates upon three different portions of the 
same property should have been separately 
assessed ? Hamilton v. Australian Agricultural 
Co., 2 N.S.W.S.C.R. N.S. (L.) 158. Faucett 
and Manning, JJ. (1879). N.S.W. 


13. — By-laws — Church and school lands — 
Blasting — Prerogative of the Crown.] — The 
borough of R. passed a by-law providing that 
any person desirous of blasting within the dis- 
tance of 150 feet of any road should give twenty- 
four hours’ notice to the council, and that the 
council might either prohibit such, or appoint a 
time when the same might take place. N., who 
held a permit from the Minister under sec. 13 of 
the Church and School Lands Dedication Act 
1880 (44 Vic. No. 19), authorising him to quarry 
on church and school lands, was convicted under 
the above by-law for blasting on such lands 
within the distance of 150 feet of a public road 
in the borough without having given the required 
notice. Held, on motion to make absolute a rule 
nisi for a prohibition, that М. was properly con- 
vieted. Quære, whether a municipality could 
prohibit blasting altogether in such lands. 
Lands, though vested in the Crown, inay be 
subject to the by-laws of a municipality. Hx 
parte O' Neill, 13 N.S. W.L.R. (L.), 280. Darley, 
C.J., Innes and Stephen, JJ. (1892). N.S.W. 


14. — Municipalities Act 1867, secs. 52, 54 
Schedule D. —Municipal roll —Mining company — 
Manager—Occupler.]—The manager of a mining 
company is not entitled to vote on behalf of the 
company if his name appears on the roll as 
manager and not as occupier of the company's 
land. Ex parte Gale, 7 N.S. W.W.N:, 93 (1891), 
distinguished. Per Darley,C.J.:—'*The Munici- 
palittes Act was passed in 1867, at which time 
there were very few of these mining companies 
in existence, and for that reason probably this 
matter was overlooked. Thence there is no pro- 
vision enabling mining companies to be repre- 
sented on the electoral rolls, although they pay 
rates.” Ех parte Travers, 14 N.S.W.L.R. (L.), 
329. Darley, C.J., Stephen and Foster, JJ. 
(1893). N.S.W. 


15.—Rates—Hunter District Water Supply and 
Sewerage Act 1892, secs. 35, 90, 129—What lands 
liable to be rated.]—The words in sec. 35, sub- 
sec. 6, of Act 55 Vic. No. 27, which make “ land 


ti 
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distant not more than sixty yards from | miner, was injured by the fall of a piece of 
any main ” liable to be rated, do not mean that | timber placed in the sides of the shaft of the 
all the land under one holding, any portion of | defendant's mine to keep the pump tube secure, 
which is distant not more than sixty yards from | the fact that the plaintiff had for some time 
any main, is liable to be rated, but mean that ! been aware that it was loose, and had not notified 
only that portion of the land which is actually | it to the manager or anyone else in authority, is 
within sixty yards of a main is liable to be rated. | not such conclusive evidence of contributory 
Hunter District Water Supply and Sewerage | negligence on his part as to justify the with- 
Board v. Newcastle Wallsend Coal Co. (1896), , drawal of the question from the jury. Litton v. 
A.C., 82; 65 L.J.P.C., 1; 73 L.T., 541; 17 | Thornton, 7 V.L.R. (L.), 4, commented on. 
N.S.W.L.R. (L.) 1. J.C., Lords Hobhouse, | Eureka Extended Co. v. Allen, 9 V.L.R. (L.), 





Macnaghten and Morris, and Sir Richard Couch 
(1895). N.S.W. 


16.—Rating Act 1882 (N.Z.) —Occupler— Right : 
to mine,]--À company having a right to mine 
under a section of land, but only having a right 
to occupy a small portion of the surface, cannot 
be rated as occupier of the whole section. 
Walton Park Coal Co. v. Taieri, N.Z.L.R. 3 
S.C., 315. N.Z. 


NEGLIGENCE 


ГА 
Sce EMPLOYER AND EMPLOYE ; MACHINERY. 


1.—Regulation of Mines Statute 1873, sec. 8— 
Regulation of Mines Statute 1878—Contributory 
negligence—Negligence of fellow workman.]— 
In an action for negligence framed on the Regula- 
tion of Mines Statute 1873, sec. 8, the word 
‘‘mine” was held to be not applicable to a drive 
which had absolutely ceased to be used for any of 
the purposes mentioned in sec. 2 of the Statute. 
But see Regulation of Mines Statute 1877. When 
such action is based on non-observance of the 
provisions of the Act contributory negligence 
affords no defence, aliter when the action is for 
the negligence of a fellow workman. Laurenson 
v. Count Bismarck G. М. Co., 4 V.L.R. (L.), 87. 
Banco (1878). V. 


2.—Negligence—Regulation of Mines Statute 
1877, secs. 6, 11, 16—Person in charge of ma- 
chinery—Erection of machinery.]— The above 
enactment, as to negligence of persons in charge 
of machinery in connection with the working of 
& mine, does not apply to the erection of machin- 
ery at a mine. Dunstan v. Stewart, 6 V.L.R. 
(L.), 175. Banco (1880). V. 


3.—Regulation of Mines Act 1877 (No. 583), 
secs, 6, 12—Negligence—Mining accident—Con- 


| 311. 
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Stawell, C.J., and Williams, J. (1883). 

M: 
4.—Mines Regulation Act 1889 (53 Vic. No. 7), 
sees, 18, 26 —Person killed in а mine—Right to 
recover compensation —Person entitled to sue— 
Personal representatives—Accident in à mine— 
Neglect —Mine-owner as Insurer — Prima facie 
evidence of negligence.]—The words ** personal 
representatives " in sec. 20 of the Mines Regula- 
tion Act 1889, mean legal personal representatives, 
and no person other than the executor or adminis- 
trator of the person killed can recover compen- 
sation under that section. Per curiam :—Any 
event out of the ordinary course happening in & 
mine which itself causes or is likely to cause 
injury is an ** accident " within the meaning of 
вес. 18 of that Act. Per Griffith, C.J. :—“Iam 
disposed to think that the Act puts the mine- 
owuer in the position that he insures the persons 
who are working in the mine, that they shall not 
suffer any injury from his careléssness, or the 
carelessness of his agents.” Per Griffith, O.J. : 
—‘* When it is laid down that certain facts 
shall be primá facie evidence of negligence, I 
think that means that if no more evidence is 
adduced, negligence might be inferred.” Eaton 
v. Caledonian United and New Zealand G.M. 
Co., 8 Q.L.J., 3. Griffith, C.J., Cooper and 

Real, JJ. (1897). Q. 


NEW TRIAL 


See PRACTICE. 


NO LIABILITY COMPANY 


See CoMPANY. 


1.—No Liability Mining Companies Act 1881 


tributory negligence.]—W here the plaintiff, а | (44 Vic. No. 23), sec. 9—Petition to dissolve— 


817 


NO LIABILITY. 


Affidavit verifying same— Praetice.]—A petition | 5 W.W. and АВ, (E.), 190. Molesworth, J. 
for dissolution under sec. 9 of the No Liability ! (1868), (see Company, 305). 


Mining Companies Асі must be verified by affi 
davit that the necessary preliminary steps have 
been taken. Іп re Breadalbane G.M. Co., 9 
N.S.W.B.C., 9. Owen, J. (1891). N.S.W. 





2.—No Liability Mining Companies Act 1881 
(44 Vic. No. 23), see. 9—Dissolution—Resolution | 
that company be wound up.] —In order to dis- 
solve à company under the No Liability Mining | 
Companies Act, the resolution passed must be 
one to dissolve the company, and not one to 
wind it up. Іп re Breadalbane G.M. Co., 9 
N.S.W.B.C., 9. Owen, J. (1891). N.S.W. 


3. — No-liability company — Service on — No 
Liability Companies Act 1881 (44 Vic. No. 23), 
sec. 17.]—A no-liability company, whose regis- 
tered office was in Sydney, was served with a 
summons under the Masters and Servants Act ' 
by leaving it with the secretary of the company | 
at Blayney. Held, that the service was bad as | 
not being effected in the way prescribed by sec. | 
17 of the No Liability Companies Act 1891. In 
re Brown's Creek G. M. Co., 2 N.S. W.B.C., 10. 
Stephen, J. (1891). N.S.W. | 


4.— No Liability Mining Companies Act 1881 
(44 Vic. No. 23), sec. 6—Company registered in | 
New South Wales — Mines in another colony — | 
Liability of directors.]—A company registered 
under the No Liability Mining Companies Act 
1871, cannot hold land for mining in another | 
colony, and directors of such a company so hold. 
ing land are personally liable on contracts entered 
into by them, and on behalf of the company. 
MacKenzie v. Scott, 2 N.S. W.B.C, 94. Gibson, 
D.C.J. (1892). N.S.W. | 


5.—Companies Act 1874 (37 Vic. No. 19), secs. | 
36 (7), 248—No Liability Mining Companies Act ' 
1881 (44 Vic. No. 23), sec. 7—No-liability com- 
pany — Winding up under Companies Act — 
Directors’ fees — Proof of debt — Priorities of: 
debts,]—See New Baker’s Creek North Q.M. Co. 
(Conder’s Case), 5 N.S. W.B.C., 37 (1894). 

N.S.W. 

6.—Winding up of no-liability company under 
Companies Act (37 Vic. No. 19), sec. 243.]— See 
Inre Lady Carrington G.M. Co., 1 N.S.W.B.C., 
1083. Manning, J. (1891), followed in Іп re 
Brown's Creek G. M. Co., 14 N.S.W.L.R. (E.), | 
24; 3 B.C., 85. Manning, J. (1892), (see Com- 
PANY, 371). But see Re Collingwood Q.M. Co., 
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7. — Mining Companies Act 1871 (Vic.), (No. . 


409), sec. 118 (1) — No-liability company — In- 
corporation —Non-payment of capital up to 5 per 


| cent before registration — Conclusive effect of 


certificate.] —See Company, 192, 193,194; Rea- 
ISTRATION, 19. 


NON-JOINDER 


See PRACTICE. 


NOTICE 


See CLAIM, 17; Company, 2, 15, 21, 26, 28, 34, 
35, 38, 66, 75, 103, 105, 107, 129, 188, 202, 
210, 211, 257, 259, 260, 315, 335, 336, 344, 
345, 347, 384b; FORFEITURE, 47; LEASE, 
35, 36; LICENSE, 4; MiNING Аст 1874, 2; 
PRACTICE, 77 ; PRIVATE PROPERTY. 


NUISANCE 
See WATER. 


1.]—А person who uses or exercises control 
over anything, or permits the existence of any 
nuisance, is bound to adopt such measures as 
will prevent injury to others.  Bonshaw Co. v. 
Prince of Wales Co., 5 W.W. & АР. (E.), 140. 
Full Court (1868). V. 


2.)—Miners on Crown lands are not justified 
in allowing & nuisance to continue which would 
injure the owners of private property. Ibid. 
A.R., 13th Dec., 1867. V. 


NULLITY 


See COMPANY. 


NULLUM TEMPUS ACT 


See CROWN ; Possession. 
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OBJECTS OF COMPANY 


See CoMPANY. 


OCCUPATION 


See MiNER's RIGHT, 33; RESIDENCE AREA, 19; 


Рвастісе, 236. 


OCCUPATION LICENSE 


See LICENSE, 21. 


OCCUPIER 


See MUNICIPALITIES; MINING AcT 1874. 


OFFICE 


See COMPANY; PRACTICE. 


OFFICIAL AGENT 


See COMPANY. 


ORDER 


See Company; PRACTICE 


ORDERS 


Documents signed by captain and purser of 
mine and addressed to secretary —Notlee of dis- 
honour. ]—See BILL оғ EXCHANGE, 3. 


ORE 


See Gop, 
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| PARK 


See CROWN LANDS. 


PART PERFORMANCE 





See CONTRACT 


PARTIES 


See PRACTICE. 


— — — —— — — — — — — —— =i 


PARTITION 


Partition —Deed of—Parcels—General words 
—Intention of parties—Injuuction.]—M. having 
acquired by possession a title to ten acres of land, 
devised all his property to his trustees on the 
trusts of his will. The beneficiaries entered into 
an agreement for partition, by which ‘‘ the pro- 
perties at the North Shore, Newcastle, known 
a8 Stockton and the Stockton Farm," were to 
form the share of M.'s daughter. By a subse- 

quent deed, two parcels of land in the same 
| parish, and adjoining the piece of ten acres, 
| were conveyed to S. as trustee for the said 
daughter of M. The deed contained no general 
words, and did not mention the piece of land of 
ten acres, The plaintiffs (who prayed for an in- 
junction to restrain the defendants from boring 
for coal and sinking shafts on certain lands), 
claimed to be entitled to the ten acres under a 
lease from the trustees, who were appointed to 
succeed S. as trustee for M.’s said daughter. 
Held, that the trustees had no estate in the ten 
acres under the deed of partition to pass the 
lease. Held, also, that there was not sufficient 
evidence to justify the Court in holding that the 
deed of partition did not represent the intentions 
of the parties as expressed in the agreement. 
Decision of Manning, J., over-ruled. Stockton 
Coal M. Co. v. Fletcher, 9 N.S. W.L.R. (E.), 66. 
Faucett, Innes and Deffel, JJ. (1888), upheld by 
J.C., Lords Hobhouse, Macnaghten, Field and 
Hannen, and Mr. (Lord) Shand, 12 N.S. W.L.R. 
(E.), 264 (1891). N.S.W. 
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PARTNERSHIP wage to do it ; O. was appointed to manage the 
claim. М. did the work, and sued O., as one of 
the partnership, for his wages. Held, that M., 
being one of the partners, could not sue his co- 
partner at law. Oliver v. Meehan, A.R., 29th 
March, 1865. V. 


See By-Laws AND REGULATIONS ; CLAIM; 
Company; FRAUD; LEASE; MINER’s RIGHT; 
PRACTICE (APPEAL); PRIVATE PROPERTY ; 
TRUSTS. 


1.—Laches.]—K. was a partner with others in 
amine. In May, 1858, he attended a meeting 
of the partnership; he said he would not pay 
towards making a shaft which his partners pro- 


7.—Exclusion of partner from registered com- 
pany.]—W here some of the owners of a mining 
claim agreed with the owners of another claim 
І : М .. | to amalgamate the mines and form a company 
posed to sink. Hedid not further interfere with : urider the Act No. 298, excluding one of their 


3" пу the mine until а 1300 Ja became , partners, the person so excluded has no right to 
i denly valuable, when he claimed his interest. | sue the incorporated company in equity, praying 
His partners resisted his claim on the ground 


i | to be declared à partner and entitled to shares. 
that he had forfeited or abandoned his shares. | He hasa right to sue for his share of the ground. 


Held, that K. had not been guilty of such laches | Не may have some case against his co-share- 


as amounted to an abandonment of his shares, | holders for having appropriated his property as 
and that he was entitled to his interest in the | theirs in the amalgamation. Parle v. Harp of 
ground. Heine v. Kleine, A.R., 22nd March, | Erin Amalgamated Quartz and Crushing Co. 
1861. Ў. | Regd., 3 W.W. & АВ. (Е.), 98. Molexworth, J. 
2.—Undivided share.]—An undivided share | (1866). V. 


(Act No. 32, sec. 77), іп а claim means a share 8. — Partner lying by.] — A partner resigning 


with others, to work the claim with them, for | his share in a claim, and lying by for nine years, 
the common purpose of dividing the proceeds as : was held to be debarred by his negligence from 
partners. Kin Sing v. Won Paw, 1 W. & W. 


asserting rights to such share. Cohn v. Heine, 
(L.), 303. Banco (1862). V. 


A.R., let Nov., 1867. V. 

$.—Dissolution —Estoppel.]—The mere circum- 
stance of the defendants refusing to acknowledge | 
the plaintiff as their partner (no time being 
specified for the continuance of the partnership), 


does not necessarily operate as a dissolution. 
Ibid. 


9. — Partner enforcing forfeiture.] — ‘‘ We 
cannot say that any principle of equity is actu- 
_ally violated by one of several shareholders 
| endeavouring to forfeit, for his own personal 

benefit, a mine, the working whereof formed 

the subject matter of the association; but a 

4.]—A decision in the Warden's Court as to ; shareholder ought in that, as in all other acts, 
partnership between parties is, if not appealed | to treat all his co-shareholders alike, whether 
from, conclusive, and may be given in evidence that treatment be amicable or hostile. He can. 
as binding in a suit between the same parties in поё be permitted to deal with one shareholder 
the Court of Mines. Ibid. V. | as if he was still his partner in the undertaking 
апа with another as if he was not."—Per 
! Stawell, C.J. Harrison v. Smith, 6 W. W. & 
АҺ. (E.), at p. 212. V. 


5.—Mining partnership.] — A partnership for 
the purpose of quartz crushing was held to be 
& mining partnership, under the Act No. 32; 
and a suit arising out of such a partnership was — 10.—Trustees — Amendment — Parties.]—R. 
held to be & matter coguizable by the Court of and M. agreed to become partners in certain 
Mines, provided the partnership was limited to | auriferous ground, and that M. should obtain a 
a goldfield, as defined by the Act. Harvey v. , lease of it in his name. M. obtained the lease. 
Rodda, 1 W.W. & АВ. (L.), 21. Banco (1864). В. discovered that M. was selling interests in 
V. | the ground in excess of his proportion. R. 

6. —Liability of partners at law.] М. and О. ' instituted a suit іп a Court of Mines to establish 
were partners in an unregistered mining com- , the partnership and to restrain M. from selling 
pany. Аба meeting of the members it was : more than his half. At the hearing it appeared 
agreed that certain work should be done on the ; that M., unknown to R., had also taken up the 
claim, and M. was then engaged at a certain | ground as a claim, and divided it in the names 
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of two companies in which he sold shares, The ' 
judge amended the plaint setting forth the facts 
as to the claims, and decreed that M. was a 
trustee for the original partnership. Held, on ` 
appeal, that it was competent for the judge to 
amend as he had done, and that the plaint was 
not, as contended, defective for want of parties, 
viz., the persons to whom M. had contracted to 
sell; for if such contracta were complete and 
valid R. could only recover against M., and if 
not completed they did not affect the case. 
Miller v. Rigby, 9 У.К. (M.), 32; 2 A.J.R., 
184. Molesworth, J. (1871). V. 


11.—4Act No. 324, sec. 9—Unregistered part- | 
nerships — Agreement — Authority.]—Notwith- 
standing Act No. 324, sec. 9, partners for mining 
purposes not registered are, as to adjusting 
accounts between themselves, liable for expen. : 
diture incurred by other partners with sufficient | 
authority from them, though there may be no | 
written evidence of that authority. The direct ' 
object of the clause was to protect a partner 
from an action by a stranger with whom another ' 
partner had contracted on behalf of the partner- 
ship, unless the particular defendant assented to 
the contract in writing. Allardyce v. Cunning- 
ham, 5 A.J.R., 162. Molesworth, J. (1874). 

V. 

12.]— Participation of profits in exchange for 
labour in à mine does not of itself constitute a 
partnership. United Hand and Band of Hope 
Co. v. National Bank, 4 V.L.R. (E.),173 (1878); 
Meldrum v. Atkinson, 5 V.L.R. (E.), 154. 
Molesworth, J. (1879). V. 


13.—Warden—Court of Mines—Jurisdiction— 
Crown Lands—Act No. 291, sec. 177.]— W., by 
plaint before a Warden, sued the Pride of the 
East Mining Company for money due to him 
from a mining adventure in which both were 
engaged. The adventure in question was on 
private, not Crown lands. The Warden decided 
for the complainant. The company appealed to 
the Court of Mines. Held, that the Warden . 
had no jurisdiction to hear the complaint, ав. 
the Act (No. 291, sec. 177) is restricted to 
Crown lands, and that the Court of Mines had 
jurisdiction to hear the appeal and reverse the 
order. Pride of the East G. M. Co. v. Wimmer, | 
5 V.L.R. (M.), 9. Molesworth, J. (1879). V. 


е-е — — — — ————M—— ———— 9 — — a — 


14.—Companies (Mining) Act 1867 (No. 324), 
sec. 9—Unregistered partnership—Liability of, 
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members.]—Semble, no action can be brought 
against a member of an unregistered partnership 
for mining purposes upon a simple contract made 
hy or with any other member of such partner- 
ship on behalf of the same, unless such contract 
ог а memorandum thereof be in writing and 
signed by the member sought to be charged. 
Ex parte Kitchingman, 6 A.L.T., 256. F.C., 
Higinbotham, Williams and Holroyd, JJ. (1885). 
У; 
15. - Forfeiture of share in co-operative mining 
partnership—Jurisdiction of Warden.]— Where 
a by-law was made in pursnance of the power 
conferred by sec. 106, sub-sec. 7 of the Mines Act 
1890 (No. 1120), for determining ‘‘ the events 
upon which a share ina claim shall be forfeit- 
able”: Held, that a Warden had no jurisdiction 
to hear and determine a complaint, brought 
under the by-law, claiming a declaration that 
the defendant’s share in a co-operative mining 
partnership was forfeitable, and that the War- 
den’s jurisdiction under the by-law was limited 
to determining the forfeiture of a share in a 
claim. Boyd у. Hayes, 18 A.L.T., 80; 2 A.L.R., 
229. Hood, J. (1896). V. 


16.—Working mineral lands—Agreement to 
consign auriferous quartz—To keep leases valid. ] 
—By agreement between A., who was entitled as 
equitable assignee of C. to the benefit of certain 
mineral discoveries with power to dispose of 
them, and B., who held a lease of auriferous 
lands for twenty-one years, subject to a certain 
payment and conditions against assigning with- 
out a license, it was agreed that B. would, when 
required, assign an individual moiety of the 
leased lands to A. ; and in the meantime subject 
to performance by A. of his part of the contract 
stand possessed of such moiety for A.’s benefit ; 
that he would perform the lessee’s covenants and 
keep the lease valid and effectual, and would 
consign to A.’s order in London, auriferous 
quartz raised from the lands in quantities not 


: less than five tons at a time, in the proportion of 
' one ton to every £25 remitted by A. And A. 


agreed that when required he would assign to 
B. an undivided tenth share of the said dis- 
coveries, and subject to the performance by B. 
of his contract would stand possessed of that 
share for B.'s benefit and do what was necessary 
to prevent any forfeiture ; and further to enable 
B. to raise and consign the gold ore to A., would 
remit to B., within six months, not less than 
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£250, and would, on the receipt of any consign- оѓ settlement. Held—(1.) That M. was not 
ments from A., cause them to be realised, and | estopped from alleging and proving that he had 
after deducting the expenses of realising pay a not executed the deed of settlement; and (2.) 
moiety to B. There was a proviso for terminat- | That as he had not executed the deed he was not 
ing the agreement if the £250 was not remitted liable to be sued under its provisions. Davis v. 
within six months ; and also a stipulation author- | Montefiore, 12 N.S. W.S.C.R. (L.), 26. Martin, 
ising A. to get up a company for working the C.J., Hargrave and Faucet, JJ. (1878). 
mines, B. undertaking, upon certain conditions, | N.S.W. 


to assign the company the remaining moiety. ' 19, Partnership — For mining purposes — 
A. sent the £250. Held, that an action would | Unregistered —Covenant to pay calis—Action.] 
lie against B. for not keeping the lease valid, . Shareholders in an association formed for 
and for not consigning to A. auriferous quartz : mining purposes, but which was neither regis- 
according to the agreement. Radley v. Moffat, tered nor incorporated, covenanted (inter alia) 
1 N.S. W.S.C.R. (L.), 112. Stephen, C.J., and , to pay all calls, and in default of payment the 
Wise, J. (1862). N.S.W. | directors were empowered io sue for, and 

17. — Partnership — What constitutes — Joint | recover, the amount of such calls. Upon that 
contributors.]—In a case in which there were | Covenant a shareholder was sued for calls unpaid. 
eight plaintiffs, it appeared that the plaintiffs' Held (Hargrave, J., diss.), that the action 





and the defendant put into a common fund £180 
(£20 a piece), out of which it was agreed that 
the defendant should receive 100 guineas for his 


would not lie, as by the deed an attempt was 
made to enable certain of the partners in a com- 
pany to sue their co-partners at law for money, 


trouble in examining and reporting upon a quartz which, when recovered, would be partnership 
reef, and 50 guineas for his expenses. If the | Property. Hybart v. Parker, 4 C.B.N.S., 209, 
report was favourable, the plaintiffs, the defend. | followed. Gordon v. Gibbons, 12 N.S. W. S. C. Б. 
ant, and A. were to work the reef in partnership. | (L.), 40. Martin, C.J., Hargrave and Cheeke, 


The defendant received the 150 guineas, but ' JJ. (1873). N.S.W. 


neither made a report nor inspected the mine. 


Held, that the plaintiffs being joint contribu- ) 


tors with the defendant, could not sue him to 
recover back the 150 guineas or any part there- 
of. Harbottle v. Hargraves, 5 N.S. W.S.C.R. 
(L.), 104. Stephen, C.J.,: Checke and Faucett, 
JJ. (1866). N.S.W. 


18.—Deed of settlement—Not Signed —Direc- 
tor—Estoppel—Winding up.]—M. attended a 
meeting for the forming of the C.H.C. Mining 
Company Limited, where һо proposed and 
seconded resolutions, and was elected a director 
of the company, and as such his name was 


20.—Colliery estate—Sale bytenant in common 
— Partnership liability.]—Prior to August, 1873, 
A. and B. were the registered proprietors as 
tenants in common in fee simple under the pro- 
visions of the Real Property Act, subject to a 
mortgage to one T.W., of certain lands known 
as the New Lambton Colliery Estate, which to- 
gether with the necessary machinery and plant 
for working the same had been purchased and 
acquired by them with partnership moneys, and 
which at the time of B.'s contract with C., here- 
after mentioned, was being worked by A. and B. 
under a partnership agreement as ‘‘ a going con- 


afterwards inserted in the deed of settlement. | cern.” С., at the time of his said contract with 


That deed M. never executed. He acted as u | 
director, received fees for his attendance, signed 
cheques to defray the expenses, and as chairman 





В., was, and had for some time been, the confi- 
dential clerk and manager of the partnership 
business, and as such was cognisant of all its 


of the board he signed the minutes making the i affairs, and there were then certain current con- 
first call. Further, upon 1000 shares he paid ' tracts, including a contract for the supply of coal 
the allotinent money, and also paid the first two | to the E. & A. Coal and Copper Company, which 
calls in respect of the said shares. Не refused , was an onerous one, inasmuch as the selling price 
to pay a third call, and the company, by their : of coal was considerably in advance of the price 
manager, sued him therefor, charging him as | at which the coal was contracted to be supplied 
being the holder of 1000 shares and indebted to to the company. A. had also devoted and ex- 
the company in respect of the calls thereon, to | pended much of his time, energy and capital, and 
which he had become liable in terms of the deed | given all the benefit of long established com- 
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mercial relations, and undertaken large financial | 


responsibilities in working the mine and develop- 
ing the trade for the sale of coal therefrom. Іп | 
August, 1873, C. purchased from B. his moiety 
of the lands and machinery, and B. having re- 
fused to perform this contract, C. filed a bill for 
specific performance. It was ultimately decreed 
that the contract should bespecifically performed, ` 
and B. afterwards, on the 6th March, 1875, in pur- 

suance of the said decree, delivered possession of | 
his moiety of the said lands and machinery to C. | 
In a decree on further directions in the said suit 
for specific performance between C. and B., it | 
was ordered that all parties should do and execute ' 
all proper conveyances, bonds and assurances; 
and that B. should convey and assign to C., his | 
heirs, executors, administrators and assigns by 
all proper deeds and assurances, the proper | 
moiety of the said mine, with machinery, plant 

and appliances of all kinds attached to and be- 

longing to it. С. had not obtained any transfer 

of B.'s interest as ordered. In a suit in which : 


C. and his two brothers (who claimed to be inter- | 
ested in C.'s share), were plaintiffs, апа in which | 
В. and the executors of A. were defendants: 
Held (upholding the decree of the primary ' 
judge), that the plaintiff C. should obtain from 
the defendant B. a transfer of his moiety of the 


said mine, plant, machinery and other property. | 


Held, also, that the plaintiff C. should do and | 


execute all such deeds, bonds, matters and things ! 


requisite for protecting the defendants against | 
one moiety of the responsibilities under the con- | 
tract with the E. & А. Coal and Copper Company. | 
Held, also, that upon the plaintiff C. obtaining | 
such transfer, und executing and doing all euch 
deeds, bonds, matters and things, the defendants, 
the executors of A., were entitled to an inquiry | 
as to what amount was & just allowance, and 
compensation to be made and paid by the plain- 
tiffs to the said defendants as such executora as 
aforesaid, in respect of the time, money und ex- 
pense luid out and employed, and the risks run, 
and responsibilities incurred by A. in the making 


of the said mine, and the development of the | 
said trade for the sale of coal therefrom, and in : 


conducting the said business of and in connection | 


with the said colliery. One of C.'s brothers, D., 


on behalf of himself and brothers, procured ап. 


assignment from T. W. of his mortgage security, 


and without noticeto A. Held,inusuit by the ex- | 
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D. was jointly interested with C. in the purchase 
of B.'s share, he ought not to be treated as an 
independent assignee of the mortgage to T. W. 


- Dibba v. Brown, Brown v. Різ, 1 N.S. W.L.R. 


(E.), 65. Hargrave, Faucett and Windeyer, JJ. 
(1880). N.S.W. 


21.—Parol agreement —'*Syndicate"—Mineral 
lease —Promoters.] —'* The term ‘ syndicate’ has 
of recent years come into vogue, and has to a 
certain extent acquired a definite meaning, 
which, as far as I can understand, is ‘a combina. 
tion of men working together for a common 
object.’ In some cases, no doubt, syndicates arc 
formed not for the purpose of carrying on any 
business themselves, but for the purpose of ac- 
quiring property and forming a company for the 
purpose of working the property or business so 
acquired. In such case the syndicate would be 
nothing more than the promoters of a company, 
and it has been held that promoters of a com- 
pany are not partners amongst themselves ; but 


! in this case the syndicate as alleged and proved 


is not for the purpose of taking up the land and 
floating & company to work it, but to work it 
themselves for their own profit. If that be so, 
then it appears to me that there is no distinction 
between such a syndicate and a partnership. It 
is a partnership to take up and work a mineral 
lease, share the expenses of working it and divide 
the profits. In other words it has all the essen- 
tiala of a partnership." — Per Owen, J., at p. 
36. Williams v. Robinson, 12 N.S. W. L. R. (E.), 
34; 7 W.N., 153 (1890). See Contract, 9. 
N.S.W. 
22. — Co-ownership — Mining partnerships.]— 
* [t was contended that this arrangement be- 


| tween the parties to this suit was an arrange- 


ment for co-ownership, and not for a partner- 
ship; but in all cases of mines, at any rate from 
the time of Lord Hardwick, it has been held 
that in mining partnerships, although there may 
be co-ownerships also, they must be treated as 
partnerships in trade, with this peculiarity, that 
the parties are allowed to dispose of their 
interests without dissolving the partnership, or 
without obtaining the consent of their co- 


! partners." —Per Owen, J., at p. 37. Wiliams v. 
Robinson, 12 N. S. W.L.R. (E.), 34; 7 W.N.,153. 
' (1890). N.S.W. 


23.—Forfeltare of partner's share—Partner- 


ecutors of À. against C. and his two brothers, that | ship agreement—Voting by proxy—Form of 
inasmuch as it had appeared to the Court that proxy.J]—The plaintiff was the owner of certain 
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mineral leases and had entered into an agree- | ness or matter iu respect of which the proxy is 
ment of partnership with the seven defendants | to act for the principal—that is to say, if it isa 
under the name of the ** Tate River Tin Sluic- | proxy to vote the document appointing the 
ing Company," to work these leases. Тһе proxy ought to express that the proxy is to vote 
partnership agreement contained provisions :— for the principal at a particular meeting, or at 
(1.) That the general business of the partnership | all meetings for a specified time, or for à par- 
should be conducted by the several partners. ; ticular purpose, or to express in some definite 
(2.) That at any meeting of the partnership, four | form the matters in respect of which the proxy 
members present in person or by proxy should | is to act.”—Per Owen, J., at pp. 103-4. 
form a quorum. (3.) That all matters whatso- ; Sheldon v. Phillips, 15 N.S. W.L.R. (E.), 98. 





ever connected with the partnership business 
should be decided by a majority of votes repre- 
sented by the partners present in person or by 
proxy. (4.) That if any partner failed to pay 
a call duly made in accordance with the pro- 
visions of the partnership agreement, his share, 
after certain formalities, should be liable to for- 
feiture by the partnership. A call having been 
made, one of the partners failed to pay the same, 
and after the requisite formalities had been 
taken, a meeting of the partnership was called, 
and the shares of the defaulting partner were 
declared forfeited. The partnership consisted 
of eight persons altogether, but at the meeting 
there were only three partners present in person, 
one of whom stated that he held proxies for 
three others. These proxies were in this form : 
—‘* Power of Attorney. І, A.B., do hereby 
authorise C.D. to act as my agent, and I agree 
that all and whatsoever the said C.D. shall law- 
fully do under this power in connection with the 
partnership, I will at all times ratify and confirm 
as good aud valid." The partner whose shares 
were declared forfeited brought a suit for relief 
from forfeiture. Held, that as the forfeiture of 
& partner's share was a matter distinct from the 
general business of the partnership, the pro- 
visions in the partnership agreement with regard 
to proxies did not apply to a meeting called for 
the object of declaring such forfeiture. Held, 
also, that assuming the provisions with regard 
to proxies did apply to such & meeting, the so- 
called ** powers of attorney " were not ** proxies ” 
within the meaning of the partnership agreement. 
Sheldon v. Phillips, 15 N.S. W.L.R. (E.), 98. 
Owen, J. (1894). N.S. W. 


24.—Agreement —Proxy —Vote.]—** The word 


‘proxy’ means only ‘substitute’ or ‘person | 


acting by procuration,’ and the appointment of 


а proxy may not require any particular form, ` 


but I think it ought to be a special appointment 
for a definite purpose, and to express the busi- 





(1894). N.S.W. 


24a.—Mining Partnerships Act 1861 (24 Vic. 
No. 21), secs. 6, 18—Mining Partnerships Act 
1861 Amendment Act (34 Vic. No. 16), sec. 3— 
Companies Act 1874 (37 Vic. No. 19), sees. 3, 244 
—Increase of capital—Limitation of liability on 
shares of new issue—Contributory— Illegal as- 
sociation — Estoppel.] — See In re New South 
Wales Co-operative О.М. Co. (Tarcutta) Ltd., 6 
N.S. W.B.C., 61 (1896). N.S.W. 


25.—Statute of Frauds, sec. 4—Mining Part- 
nership—Paro] agreement.J—A., B. and C. 
agreed to form a partnership to send C. to West 
Australia to prospect for gold, and to contribute 
funds for his support while there; all finds to 
be the property of the partnership. Held, that 
the agreement did not require to be in writing 
under sec. 4 of the Statute of Frauds. Forster 
v. Hale, 5 Ves., 308, followed. Caddick v. 
Skidmore, 2 De G. & J., 52, distinguished. 
Kennedy v. Currie, 17 N.S. W.L.R. (E.), 28; 12 
W.N.,105. Oven, J. (1896). See also Williams 
v. Robinson, 12 N.S. W.L.R. (E.), 34; 7 W.N., 
153 ; supra. N.S.W. 


25a.—Cvo-owners in mining properties —Part- 
ners—Trustees.]—Co-owners in mining proper- 
ties are not ipso facto either partners or co- 
trustees one for the other, although under 
special circumstances such relations frequently 
and constantly arise. Little v. McDonald, 1 
Q.L.J., 124. Harding, А.С.Ј. (1883). Q. 


25b.—Unwritten contract to admit as partner 
—Interest in mining lands— Statute of Frauds.] 
— Where partners in a mining concern possess 
property partly freehold and partly leasehold, 
which they hold in common and use for partner- 
ship purposes and not as an asset, the share of 
each partner is real and not personal estate, and 
any agreement ip respect to admitting another 
partner in the venture must be in writing, the 
subject matter being an ‘‘interest in land” 
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within the meaning ot the Statute of Fraud». 
Steward v. Blakeaway, L.R. 6 Eq., 479; 4 Ch., 
600, approved. Meyenberg v. Pattison, З Q.L.J., 
184. F.C., judgment delivered by Chubb, J. 
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partner, and a suit is brought by such other 
partner to restruin the working of the claim by 
the present holders, the Court will deal with the 
matter as if upon а re-hearing before the Warden. 


McKinnon v. Collie, N.Z.L.R. 4 S.C., 298. 


95е. — Contract to admit as partner— Declara-  Wiliams, J. (1880). N.Z. 
tion of trust—Evidence as to.]—See Meyenbery 30.-Рагіпегзһір or joint tenancy іп claim.]— 
v. Pattison, 3 Q.L.J., 184. F.C. (1889). Q. | In the absence of an agreement to the contrary, 

26.—Allegations of fraud not proved—Dis- | & gold mining claim taken up poder the N ‘Z. 

. | Mining Act 1886 (50 Vic. No. 51), is partnership 
missal of claim—Right to flle new elaim.]—(1.) | 
— — property, and not property held by the pro- 
A plaintiff claiming partnership account and . RD 
participation of profits (in & mining venture) | prietors as joint tenants. Gallagher v. Тайу, 
who alleges fraud must prove fraud. (2.) Iu — tei doc иави ус 085 ONE 


such а case if fraud be not proved the whole 31. —Partnership or joint tenancy in claim.]— 
claim must be dismissed. Semble, a fresh claim | An agreement to the effect that the object of 
not alleging fraud may be filed. Bagot v. the venture shall be to extract gold from aurif- 
Scammell, 22 S. A.L.R., 15. Boucaut, J. (1888). erous earth within the limits of the claim, and 
S.A. | after payment of expenses to divide the profits 
21.—Partnership— Rights of absent partner— | (if any) among the holders, does not constitute 
Collusive registration by remaining partners— ` them partners with respect to tho gold only 
Abandonment of share—Dissolution of partner- | and joint tenants with respect to the land itself. 
ship.]—À mining partner who absents himself | Gallagher v. Тайу, 7 N.Z.L.R., 35. Wiliams, 
from the partnership claim, but without the | J. (1888). N.Z. 


intention of apandonment, cannot be deprived | 32.—Amalgamation of claims—Pegging out— 
of his share by the remaining partners merely Agent—Goldflelds Act 1866.]—See CLAIM, 27. 
obtaining an order for possession from the | 

Warden. One partner cannot “jump” another; %3-—Partnership — Dispute “ regarding "— 
partner's share. A partner in а claim can only ' Goldfields Act 1866, sec. 22—Costs—Jurisdiction 
of Justices.]—See PRACTICE, 119. 


(1889). Q. 


be got rid of, against his will, by a dissolution. | 
Buta partner may abandon his share, and where. — 34. Business License— Mortgage-—Goldflelds 
he refuses to take the risks of the adventure, | Act 1861— Crown Lands Act 1861— Trustee Act 


and leads his partners to believe that he has — Vesting order.]—See Trusts, 2. 
abandoned, dishonestly intending to return after- | 
wards, and, if profits are realised, to set up a | 
claim to them, this may be justly treated as | 
equivalent to abandonment. Smith v. O’Donog.- . 
hue, 1 N.Z.J.R. (N.S.) M.L., 1. NZ | 


28. — Abandonment — Re-taking of claim by , 
one partner.] — Where two miners working in | 
partnership at a claim abandon it for two years, | 
and cease to work as partners, one of the partners : 
may obtain a fresh certificate for the work, and 
work it independently of the rights of the former | 
partnership. McKinnon v. Collie, N.Z.L.R. 4 | 


35.—Sale of interest in mining syndicate— 
Stamps Act 1886.]—See STAMPs. 


PASTORAL LANDS 


See LEASE. 


PASTORAL LEASE 


S.C., 298. Williams, J. (1886). N.Z. See LEASE, 
29.—Partnership—Abandonment — Re-taking 

of claim by one partner—Re-hearing.]— Where 

a former partner has obtained a fresh certificate PATENT 


of an abandoned claim, and the time for applying 
for a re-hearing of the application has lapsed 1. — Infringement — Gold amalgamator — In- 
without default on the part of another former | Junction.J—In an action for an infringement of 


pet ant 47 та. Pm Me cott om 
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a patent, the invention of a gold amalgamator, ! description in the specification was too large 


with a count in detinue for the machine, a judge 
had granted ex parte an injunction, under the 
Common Law Procedure Act, restraining the 
defendanta from using the machine. On motion 
to dissolve the injunction—the defendants’ case 
being that they purchased the machine from a 
third person authorised by the plaintiffs to sell 
it—the Court dissolved the injunction on the 
ground that whether it was an infringement of 
a patent or not, it was not a case for an injunc- 
tion. Golding v. Humble, 4 N.S. W.S.C.R. (L.), 
310. Stephen, C.J., Cheeke and Fawcett, JJ. 
(1865). N.S. W. 


2. — Infringement — Quartz-crushing machin- 
ery.]—A., desiring to erect some quartz-crushing 
machinery, contracted with M. for its construc- 
tion, and for the attaching to it of a machine, 
for which letters of registration had been granted 
within New South Wales, under 16 Vic. No. 24. 
The machine having been procured out of New 
South Wales, was ready to be supplied by M. 
under his contract. On the application of the 
grantees of the letters of registration, the Court 
refused to grant an injunction to restrain A. 
from accepting it. Quære, whether any restric- 
tion in a patent affecting, or intended to affect 
the buyers of & manufactured article, made and 
sold in violation of the patent, can be supported. 
Russell v. Bruyeres, і N.S. W.S.C.R. (E.), 1. 
Stephen, C.J. (1865). N.S. W. 


3.—Infringement—Insufficiency of specifica- 
tion — Novelty.] — Plaintiff brought an action 
claiming an injunction to restrain and damages 
for the infringement of his patent of a high- 
pressure water-jet ventilator for ventilating 
mine workings by the defendants. The patent 
represented a simple contrivance previously 
known and used, and ita essential part was 
described in the specification to consist in 
“conducting а small quantity of water from a 
height” to descend in a vertical direction 
through a pipe of about one inch diameter, 
fitted at its lower extremity with a small jet 
cock of about one-eighth inch internal diameter. 
Through this cock a jet of water was forced in 
fine spray so as to carry a current of air with it 
into an air pipe leading to the works requiring 
ventilation. Plaintiffs ventilator had one hole 
in the jet, and defendant’s three. At the trial, 
before Chubb, J., the jury found in plaintiff's 
favour. Held, on motion for nonsuit, that the 





and not clear enough as to differentia, and that 
on this ground, as well as the grounds of want 
of novelty and previous use, the rule absolute 
for nonsuit should be granted. Bennetts v. No. 5 
North Phoenix G.M. Со. Lid., 3 Q.L.J., 182. 
F.C., Lilley, C.J. and Harding, J. (1889). Q. 


4.—Cyanide process— Effect of caucellation of 
patent on prior license—Estoppel—Royalty.]— 
African, Gold Recovery Co. v. Sheba G.M. Co. 
Matthews, J., 27th July, 1897. Q.B.D. 


PAYMENT INTO COURT 


See PRACTICE. 


PEGGING OUT 


See CLAIM; LEASE. 


PEGS 


See By-LAWS AND REGULATIONS; CLAIM. 


PENALTY 


See FORFEITURE; REGISTRATION. 

Warden’s Court—Recovery of penalty—Infor- 
mation or complaint.]—A proceeding instituted 
in & Warden’s Court for the infliction of a 
penalty should be commenced by information, 
and not by complaint. Barrell v. Clayton, 1 
N.Z.J.R. (N.S.) M.L., 46. N.Z. 


PERMIT 


See CROWN LANDS ; Lease; ROAD ; PRACTICE, 
228. 


1.—Mines Act 1890 (No. 1120), secs. 15, 19— 
Miner's right —Permit by council—Public road.] 
—It is the miner's right and not the permit of 
the local council which gives the title to mine 
under a public road. Sims v. Demamiel, 21 
V.L.R., 634; 17 A.L.T., 129, 241 ; 2 A.LR., 
51. ЕС., Holroyd, a'Beckett and Hood, JJ. 
(reversing Madden, C.J.), (1895-0. . V. 
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2. — Permit to mine under street — Notice by ' sisted of 210,000 fully paid up shares, 90,000 
applicant for lease to holder of permit.]— See being held by persons in Queensland. Held 
LEASK, 35. ! (Chubb, J., diss.), that the chief place of busi- 
ness was in Queensland, and that the company 
was liable to pay duty on all dividends declared, 
and that the duty was payable and the return 

4.—Permit—To dig and search for gold— 48 , in connection therewith should be made within 
Vic. No. 18, sec. 45 — Trespass.] — See CROWN seven days of the declaration of the dividend by 
Һа хр, 18. virtue of sec. 7 of the Dividend Duty Act. Per 
— Chubb, J.:—The chief place of business was at 
London, and the return should be made under 
вес. 8 of the Act. Reg. v. Gympie Great Eastern 


3.—Permit to mine on public road—Trespass 
—Jurisdiction of Warden.]— See PRAcTICE, 228. | 


PER CONFUSIONEM 


See GOLD. , Q.M. Co. Lid., 4 Q.L.J., 220. F.C., Lilley, 
C.J., Harding, Cooper, Chubb and Real, JJ. 
DNE (1893). Q. 
PETITION PLANS 
See CoMPANY (WiNDING UP). See MAP; TRESPASS. 
PLATFORMS 


PETITION OF RIGHT 


See PRACTICE. 


Regulations of Mines and Mining Machinery 
Act 1884 (No. 783), secs. 8 (xxix.), 16—** Plat- 
| forms.”]—Quere, whether “ platforms" in вес. 
9, sub-sec. xxix., and in sec. 16 of the Regula- 
tion of. Mines and. Mining Machinery Act 1883 
(No. 783) means platforms attached to the 


PLACE ladder or to the side of the shaft. Campbell v. 
See Miner's RIGHT. Parker's Extended Q.M. Co. Ltd., 10 V.L.R. 
(M.) 1. M olesworth, J. (1884). V. 
азамат 5 
PLACE OF BUSINESS | 
| PLEADING 


Mining Company —Head office or chief place 
of business—Dividend duty—Date of return— See PRACTICE. 
Dividend Duty Act, 54 Vie. No. 10, secs. 7, 8.] | 
—A company whose object was to purchase a 
gold mine at Gympie, in Queensland, was forined | 
in London. It was governed by a Board of POLICE MAGISTRATE 
Directors in London, where the registered office | See PRACTICE: By-LAWS AND REGULATIONS. 
was. The management of the business in 
Queensland was delegated to two persons as 
attorneys for the directors. All the mining | 
operations were carried on at Gympie, and all | POLICE OFFENCES ACT 
profits were earned there, the proceeds being | Police Offences Act (No. 265), sec. 32 — Illegal 
transmitted to London, where the dividends | detention—Fence removed without consent of 
were declared. The company was registered іп” owner of land.]— Where a person entitled to a 
Queensland under the British Companies Act! fence, erected upon land held at the time under 
1886, and had a registered office at Gympie. It' а miner's right, but afterwards sold by the 
carried on no other business. Its capital con- Crown, removed it into an adjoining highway, 
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after the expiration of the time allowed under 
the conditions of sale by the Crown: Held, that 
he was not entitled to complain of its detention 


POSSESSION. 
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Attorney-General v. Cooper), (1886), followed. 
Attorney-General у. Boyle, 14 N.S. W.L.R. (L.), 
494; 10 W.N., 67. Darley, C.J., and Stephen, 


by a person claiming under the Crown grantee. J. (1893). N.S. W. 
Ryan v. Nagle, 7 V.L.R. (L.), 1. Banco (1881). . 
V. 6. — Possessory title against Crown — Limita- 


tion — Intrusion — 21 Jac. I. c. 2 — 9 Geo. Ш. 
ге. 16.] — Attorney-General у. Love, 17 N.S.W. 

L.R. (L.), 16. Darley, C.J., Windeyer and 

Simpson, JJ. (1896). N.S.W. 


See By-Laws AND REGULATIONS; CLAIM: 7, — Injunction to restrain injury to lateral 
Crown ; Crown LANDS; FORFEITURE; LEASE; | gupport—Title—Possession.|—On an application 
PRACTICE (WARDEN) ; TRESPASS. ‘for an injunction in an action for injury to 


1. — Joint taking up — Pegging out entire . lateral support to restrain the defendant from 
ground — Several men's ground.]— Under the | continuing or repeating acts calculated to affect 
Beechworth By-laws (19th November, 1867) : | injuriously the plaintiff's land, the plaintiff may 
Held, that several persons taking up ground of rely on his possession merely, without showiug 
dimensions to which they are jointly entitled, in what way he has acquired a right to mine 


may take possession effectually, by pegging and ' under the Goldfields Act 1866 (30 Vic. No. 32). 
and not the | Creat Extended Sluicing Co. v. Hales, Mac., 896. 


N.Z. 


POSSESSION 


trenching the corners of the entire, 
separate single men's portion. Lightbourne v. ' Chapman, J. (1871). 


Stitt, l A.J.R., 71. Molesworth, J. (1870). V. 8.—-Possession of claim—Can only be put an 


$.— Trespass—Possession without legal war- | end to by forfeiture or abandonment.}—Per 


rant.]— Where A. claims that B. is in possession ' остова, J., at p. 13:—''In cages in which 
of land under a lease alleged to be void, and | Possession has not been actually and intention- 


d | ally abandoned the possessory right of the occu- 





pegs out a claim on such land, A. is not entitle 
to maintain trespass against B., inasmuch as A.'s Pier can only be put an end to by a regular 
possession ів without legal warrant. Whitely v. adjudication of forfeiture or abandonment. This 


ScMemm, 8 V.L.R. (M.), 58; 4 A.L.T., 115. | 18 the law in Victoria (see the leading case of 


Molesworth, J. (1882). v, | Critchley v. Graham, 2 W. & W. [L.], 211), and 
also, I think, in this colony." Woodwurd v. 
$.]—The doctrine of Critchley v. Graham, 2 Earle, 2 N.Z.J.R., 12 (1874). N.Z. 


W. & W. (L.), 211, applies only where the per- 
son in possession has a strong primá facie title. 
Antony v. Dillon, 15 V.L.R., 240; 10 A.L.T., 
231. Hodges, J. (1889). See Lease, 42. V. 


9. — Claim — Title to — Frontage and block 
claims— Inconsistent titles—Warden’s order for 
possession—Ballarat Mining By-law Ш.]—5ее 


CLAIM, 11. 
4. —Possessory title of 60 years good as against 


the Crown — Lost Crown grant — Memorandum 
on record **eancelled, and a new grant given," 
does not re-vest the land in the Crown.] — See 


10.—Lessee in possession after declaration of 
forfelture —When may bring action for trespass. | 
—See LEASE, 99. 


In те Rogers and Broughton (Tilley’s Grant), 6 
W.N., 7; 10 N.S. W.L.R. (L.), 179 (n). Darley, 
C.J., Owen and Foster, JJ. (1888) ; and In re 


Broughton, Ibid, 178. Darley, C.J., Windeyer 


and Foster, JJ. (1889). N.S. W. 


5.—Writ of Intrusion—Piea —No allegation of 
title in the defendant.]—To a Writ of Intrusion, | 
the defendant pleaded that the land in question | 
had been granted by the Crown to certain per- | 
sons, but there was no allegation of title in the ' 
' bailiff -- Transfer — Possession.] — Sec MiNER'3 


defendant. Held,a good plea. Reg. v. Cooper, 
7; N.S. W.L.R. (L.), 15; 2 W.N , 59 (sub nom. 


11.—Possession—Of clalm—Amalgamation of 
elaims—Pegging out—Goldfields Act 1866.]— 
See CLAIM, 27. 


12.—Possessory title against Crown—Crown 
grant with reservations—9 Geo. III. с. 16.]— 
See Crown Lanps, 23. 


13.—Lessor and lessee—Underground work- 
ings—Evidence of possesslon.]— See LEASE, 63. 


14.— Land held under miner’s right—Sale by 


RIGHT, 43a. 
22 


339 


See ACCOUNT ; COMPANY (passim); DAMAGES ; | 
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I.—ABSENT DEFENDANT. 


See PRACTICE (EXECUTION, FOREIGN JUDG- 
MENT, FOREIGN CORPORATION). 


],—Absent defendant—Reserving rights of, 
in Court of Mines decree.]—Semble, that the 
power of a judge of the Court of Mines to make 
& decree reserving the rights of an absent de- 


 fendant, should be exercised only on his own 


doubts as to the justice of the case against him, 
and not on the objection of the other defendants. 
Mitten v. Spargo, 1 A.J.R., 70. Molesworth, J. 
(1870). V. 


2.— Absent Defendants Act—4 Vic. No. 6, secs. 
17, 19—Co-partners— Joint contractors.]—In an 


action under sec. 17 of the Absent Defendants Act 


against several defendants on behalf of a co- 
partnership, for the purpose of promoting a 
company to work certain mineral leases, consist- 
ing of the defendants and others not known, a 


, verdict for the plaintiff must be on the partner- 


ship liability and against all the defendants sued ; 
the defendants cannot be treated as joint con- 
tractors under sec. 19, by which a verdict may 
be taken against one defendant on failure of 
proof as to the others. Kenwood v. Hoskins, 16 
N.S. W.L.R. (L.), 45; 11 W.N., 126. Darley, 
C.J., Windeyer and Innes, JJ. (1895). 
N.S.W. 
3.—Absent Defendants Act—4 Vic. No. 6, secs. 
17, 18—Members of co-partnership not known— 
Description in writs and pleadings.]—See Tan- 
gyes v. Nelson, 3 N.S. W. W.N., 100. Innes, J. 
N.S.W. 
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4.—Mining company—Suing wrong defendant | December, 1866, under 25 Vic. No. 4, by a 
— Execution — Absent Defendants Act.] — See | Court of Appeal, for the payment of £89 by 
PRACTICE, 193. defendant to plaintiff, for encroaching on plain- 
tiffs claim, after stating that the defendants 
were, by the said Court of Appeal, adjudged and 
: ordered to pay the said money to the plaintiff, 
‘and that the said order was still unsatisfied, 





5.—Absent Defendants Act—Foreign corporn- | 
tion.]—See Practice, 166. 


П. –Асттох. 
| averred that the said cause of action arose with- 


6. — Manager.] — The Act 18 Vic. No. 42, lin the jurisdiction of the said Court of Appeal. 
_ enacted that the manager of а company, regis- | Held, on demurrer, that the plaintiff, having by 

tered under it, should be sued as manager in the | the repeal of 25 Vic. No. 4, been deprived of the 

County Court. A manager of such a company | remedy prescribed by Statute, had no other 
was sued as such in the Supreme Court. Held, | remedy except by action, and that the action 
that he could only be sued as manager in ће | would lie. Foster v. Hayes, 7 N.S. W.S.C.R. 
County Court. Jackson v. Bennett (unreported), | (L.), 4. Stephen, C.J., Hargrave and Cheeke, 
22nd June, 1861. У. | JJ. (1867). N.S. W. 





7.—Drainage contract —Constantly working— | 10, — Action against three defendants — Ver- 
Sunday.]—S. agreed with C. to drain a line of | dict.] In an action by Hargraves and O'Brien 
reef, and covenanted that he would constantly, | against L. Cohen, C. T. Sandon and M. Cowlis- 
and without stoppage, work and continue work- | haw for breach of agreement to purchase certain 
ing the engine and pumping machinery on the | coa] lands, the following verdict was returned :— 
reef, and C. covenanted to pay S. ten shillings | « Verdict for defendants, Sandon and the Cow- 
per week. The pumps were kept going every | lishaws; no verdict as regards defendant Cohen.” 
day except Sunday. No injury was sustained | The Court, no leave being reserved, refused to 
by the stoppage on Sunday. In an action by | grant a rule to enter a nonsuit or to enter a 
S. against C. for the ten shillings per week, the | verdict for the defendant Cohen, as the jury 
judge of the County Court held that the breach were unable to determine whether or not he was 
of the covenant to keep the pumps constantly at | liable. Hargraves v. Cohen, 12 N.S. W.S.C. R. 


work was proved, the same being a condition (L.), 310. Martin, C.J., Hargrave and Cheeke, 
precedent to the plaintiff's right to enforce pay- ! JJ. (1873). N.S.W. 
ment, and directed a nonsuit. Held, on appeal, | 
that S. had sufficiently complied with the con- , 11.—Compantes Act 1864, sec, 123—Liqui- 
tract to entitle him to recover, and that the | dator—Application іп Chambers—Cumulative 
nonsuit was wrong. ‘Stevens v. Craven, 2 V.R. | remedy.]—Sec. 123 of the Compunies Act 1864, 
(L.) 37; 2 A.J.R., 35. Banco (1871). У. | empowering a liquidator to apply to a judge of 
the Supreme Court in Chambers, does not 
8.—Uncertificated iusolvent— Right to bring deprive him of his right to bring an action for 
action for trespass.]—An uncertificated insol- unpaid calls, but is a cumulative remedy. 
vent who holds a miner’s right may maintain a | Inglewood Mining Venture Ltd. v. Price, 6 
complaint before a Warden for trespass on а S A.L.R., 2. Hanson, C.J., Gwynne and Wear- 
residence area, and his assignee is not a necessary | ing, JJ. (1872). S.A. 
party to such a proceeding. Madden v. IIether- | l 
ington, З V.R. (L.), 68 (1872), followed. Fancy 12.—Action for damages for loss incurred in 


v. North Hurdsfield United Co., 8 V.L.R. (М.), | defending mistaken action — Absence of malice.] 
5; 3A.L T.,89. Stawell, C.J. (1882). V. — Complainants recovered damages in tho War- 

den's Court for alleged trespass. Subsequent 
9. — Goldfields Act (25 Vic. No. 4) — Repealed | surveys showed that defendants had not tres- 
Statute—Right of action on judgment.]—By the passed. ‘They appealed, and the Warden's 
Goldfields Act (25 Vic. No. 4), any order of any ' decision was reversed. Defendants then sued 
Court of Appeal for payment of damages or for damages for loss of time and the expenses 
encroaching on a claim might be enforced by | incurred in defending the action for the alleged 
distress and sale. This Act was repealed on 15th | trespass. Held, that as the respondent's pro- 


January, 1867. Declaration on order made in ' ceedings were not shown to be malicious the 





343 


action would not lie. Ahearn v. Hogan, 1 
N.Z.J.R. (N.S.) M.L., 45. N.Z. 


13.—Limitation of action for forfeiture of 
shares.]—See Company, 222. 


14.— Action — “ Promoter” against * legal ” 
manager—Mining Partnership Act (N.S.W.)]— 
See CoMPANY, 95. 


15.—Action—Holders of miner's rights and 
shareholders against manager, also a share- 
holder — Dispute “regarding” partnership — 
Jurisdiction of Justices—Costs.] —See PRACTICE, 
119. 


16. — Unregistered mining partnership — 
Covenant to рау calls—Action against share- 
holder.]— See PARTNERSHIP, 19. 


17.—1llegal association—Right to sue.)]— See 
CoMPANY, 82. 


PRACTICE (AMENDMENT, APPEAL) 


—————M ———————————— 
— —— M —— — — 


944 


before & Warden, at the hearing, asked that 
certain amendments should be made in the sum- 
mons, which were altogether inconsistent with 
the summons, and the summons as it originally 
stood could not be supported: Held, that the 
Warden was justified in dismissing the summons 
without allowing any amendment. Lindgren v. 
Halpin, 3 A.J.R., 107. Molesworth, J. (1872). 
V. 
22.— Parties — Adding new plaintiff — Action 
for forfeiture of shares.]—See Company, 222. 


28.— Warden's Court— Appeal to District Court 
—Amendment of summons.] — See PRACTICE, 442. 


IV.— APPEAL. 


See 
JUDGE). 


Company; Practice (CosTs, CHIEE 





24. — From Warden — Appeal Summons — 





18.—Action —Sale of shares—Calls—Right of Amendment.]—Where an appeal summons was 


action of registered holder against transferee. | 
—See COMPANY, 934. 


19.— Action—Instalments—Company—Plea of ! 


fraud —Liquidation.]— See Company, 238. 


19a.—Action—Shares — Forfeiture — Damages 


—No equitable relief elaimed.]—See Compaxy 
(SHARES). 


19b.—Action against Warden—Judicial act — 
Refusal to swear assessors,]—See PRACTICE, 
430b. 


19c.—Action—Mines Regulation Act 1889 (Q.), 
(58 Vic. No. 7), secs, 18, 26— Person killed in mine 
—Right to recover compensation—Person en- 
titled to sue — Personal representatives, ]—Scee 
NEGLIGENCE, 4. 


| to be put in possession. 
| 2 W. & W. (L.), 241. 
| 


taken out under the Act No. 32, вес. 48, calling 
' upon the respondents to show cause why the 
Warden’s decision should not be <<“ reversed, " 
апа at the hearing the judge, at the request of 
, the respondents, added the words “ or varied ;” 

the appellants protested, but remained, and 
, Went on with the appeal. Held, that the judge 

had jurisdiction to act as he had done. Re 
' Jenkinson, ex parte Clarke, V W. & W. (L.), 
. 209. Banco (1862). V. 


| 

| 25.—Hefusing possession.] — There was no 

| appeal under the Act No. 32, secs. 84 and 88, 

from the decision of a Warden refusing to give 

| possession of ground on a complaint, before him 

Power v. М“Феғтой, 
Banco (1863). V. 


| 206.—Complaint—Grounds of decision.] — В. 
| applied to a Warden under the Act No. 32 to be 
, раб in possession of surplus land held by К. 
' The Warden declared the surplus forfeited, and 
ordered possession to be given to В. К. ар. 
| pealed to the Court of Mines. On the hearing 
of the appeal B. admitted that he could not 
support the decision for forfeiture, as the com- 
' plaint was not for forfeiture, but to be put in 
| possession of surplus ground, and proposed to 
strike out the adjudication of forfeiture and 
retain the order giving possession only, and to 
| give evidence that K. had pegged out too much 
land. The judge decided that he could not 
— Рғас- во amend, and the appeal was allowed. Held, 
ant in a proceeding that the Judge was wrong; that he ought to 


III. AMENDMENT. 


See BY-LAWS AND REGULATIONS ; CLAIM ; 
FORFEITURE ; PARTNERSIIIP ; PRACTICE, XLV., 
LXIV. 


20. — Parties —Striking out plaintiffs.]— An 
amendment under the М ining Statute 1865, sec. 
130, in à plaint summons in the Court of M ines, 
striking out plaintiffs’ names, may be made at 
any stage of the case. Osborne v. Elliott, 6 | 
W.W. & АВ. (M.), 49 ; N.C., 20; A.R., 14th 
Sept., 1869. Molesworth, J. ( 1869). V. 


21.—Warden's summons — Dismissal 
tiec.] Where a complain 
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have heard the evidence and decided whether , 
the subject matter of the complaint and that of | 
the Warden's adjudication were substantially 
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the same, and varied or upheld the decree | 


accordingly. Kirk v. Barr, 2 W. W. & a’B. 
(L.), 44. Banco (1865). V. 


27.]— Under the Act No. 32, in a complaint 


between A. and B. in the Warden's Court, C., ' 


who had not been summoned, had no right to 
appear ав а party; nor had C. any right to ap- 
peal to the Court of Mines against the decision, 
nor any locus standi in the Appellate Court. 
Band of Hope v. Critchley, 9 W.W. & a’B. (L.), 
47. Banco (1865). See infra, 51. V. 


28.—Lease.]— Held, by the Court, that there 
was a right of appeal to the Court of Mines from 


a decision of a Warden on a complaint by an ap- , 


plicant for a lease under the Act No. 148, against 
а trespasser, as the procedure of the Act No. 32 
was incidentally adopted. Williams, J. (diss.), 
held that a right of appeal to be given at all 
must be expressly given, and that there was no 
right of appeal expressly given in this Act. 
Barker v. Phillips, A.R.,30th June, 1865. V. 


29.— Possession —Dismissal.]—AÀ party іп pos- 
session of ground, whether the possession was 


Warden dismissing a complaint brought by him. 
Tatham v. McGill, 2 W.W. & A'B. (L.), 113. 
Banco (1865). V. 


$0.—Dismissal.]—H., by complaint before a 
Warden, sought to be put in possession of a 
share in & claim, the holder of which he declared 
to be his partner. The Warden dismissed the 
complaint. Held, that under the Act No. 32, 
possession by a partner could not be adverse, во 
as to enable the Court of Mines to direct the 
possession to be restored. Haynes v. McLeod, 
6th Dec., 1865 (unreported). V. 


---- — --- 


346 


32.—Warden refusing to interfere.]—Under 
the Act No. 32 there was no appeal to the Court 
of Mines where the Warden declined to interfere. 
Wardle v. Evans, 1 W.W. & A'B. (L.), 188. 
Banco (1864). V. 


38. —Where heard —Notice.]—Although by the 
Mining Statute 1865, sec. 213, the appeal from a 
Warden to the Court of Mines may be heard at 
any place within the Mining District, it must in 
the first instance be to the Court held nearest to 
the place where the decision of the Warden was 
pronounced. Vicary v. Row, 3 W.W. & a’B. 
(M.), 1. Molesworth, J. (1866). V. 


34. — Assessors — Trial.] — When a notice of 
appeal from the Warden to the Court of Mines 
under the Mining Statute 1865, was headed ** For 
Trial by Assessors," and set out the grounds of 
appeal, but did not set out any question of fact 
or issue which the appellants required to be 
tried by assessors: Held, that the notice was 
insufficient ; the notice should specify the par. 
ticular material question of fact which the party 
serving it wishes to be tried by assessors. The 
judge has the like power of settlement of the 
question of fact on appeal under the provisions 


; of sec. 218, which he would have in his original 
actual or constructive, had a right of appeal | 


under the Act No. 32, against the decision of а · 


31.—Copy of order.]—A Warden's order re- ' 


ferred to conditions, also imposed by him. On 


an appeal to the Court of Mines it was objected . 


that the appeal could not be heard under the 
Act No. 32, as the minute of the Warden's order 
produced did not contain the conditions to which 
it referred. Held, that the objection would be 


jurisdiction, under sec. 137. Brennan v. Watson, 
З W.W. & A'B. (M.), 55. Molesworth, J. (1866). 
у. 


35. — Assessors.]-- Held, that the Mining 
Statute 1865, gives no appeal from the finding of 
a Warden and assessors on matters of fact ; such 
a decision can only be appealed from on points 
of law (secs. 212 and 220 considered). Jeg. v. 
Brewer, 4 W.W. & A'B. (L.), 124. But see 
Moore v. White, 4 A.J.R., 17, over-ruling this 
case, Banco (1867). V. 


[NoT&.—Sec. 193 does not appear to have been 
referred to either in the argument or the judg- 
ment.] 


86. —Notice.]—-(1.) In the notice of appeal to 
the Court of Mines, the title of the Court of 
Mines appealed to will be sutticient if the district 
is plainly indicated by it. (2.) The words 
“ against such decision" need not be repeated 


twice. (3.) The notice should state the date and 


best met by allowing the appellants to correct ' placeof the Warden's order. (4.) The signatures 
the mistake, and obtain a proper copy of the | to the notice need not be the actual signatures 


full decision. 


(L.), 32. 


Early v. Barker, 1 W.W. & АВ. 
Banco (1864). V. 


| (M.), 19. Molesworth, J. (1868). 


of the parties. Frayne v. Carr, 5 W.W. & a’B. 
V. 
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37.—Copy of decision.] — “А judge of the from the judge of a Court of Mines had not been 
Court of Mines has jurisdiction in his discretion transmitted in proper time, in accordance with 
to hear an appeal in the absence of a certified sec. 72, Act No. 291, yet was set down in the 
copy of the Warden's decision, but not to make | list for hearing : Z/eld, that an objection on 
an order varying it without the production of this ground should be made by moving to have 
such copy."— Рег Molesworth, J. Crocker v. the case struck out of the list, otherwise the - 
Wigg, 5 W.W. & A'B. (M.), 20 (1868). See Act appeal would be heard. Lewis v. Pearson, 4 
No. 446, sec. 21. | V. .W. W. & AB. (M.), 23. Molesworth, J. (1867). 
V. 

48.—Statement of case.]—On appeal from 

: judge of Court of Mines to Chief Judge it is the 
judge's duty to state the case fully, having 
reference to the particular points raised before 


$8.—Notice.]—À notice of appeal from the 
Warden to the Court of Mines should set out the 
date of the decision appealed against. ‘I think 
as to stating the time when the appeal should be | 


heard, that if the sitti f the District Court 

шін AL LOB MIC p or tne District Cour | him. The Chief Judge will not travel out of the 
are not fixed and publicly announced, a party ONCE hich th itted 
should not thereby be deprived of his appeal."— i Ce ee жайының 


Per Molesworth, J. Flinn v. Kilgour, 5 W.W. | kd ен c ау 2. vu 2 ipi 
& АРВ. (М.). 32 (1868). у. e facts inciden e decree do not appear 


to have been made the subject of evidence, or 


39.—From Court of Mines—On appeal from 
Warden.]—Under the Act No. 32 there was no 
appeal from the Court of Mines to the Supreme 


when he cannot arrive at any conclusion from 
the evidence as set forth ; but when the evidence 
set out warrants the decree the Chief Judge will 


| 
| 
| 
| 


Court in а matter before the Court of Mines on ' not re-hear. Lewis v. Pearson, 4 W.W. & a’B. 


appeal from a Warden. Schult. v. Dryburgh, | (M.), 25. Molesworth, J. (1867). V. 


2 W. & W. (L.), 127. ; 
(L.), 127. Banco (1863) 44.)—Where а judge of a Court of Mines 


' made an order regarding the extension of time 
( for appealing, and an appeal to the Chief Judge 
| was entered against such order: Held, that as 
| the matter was wholly for the discretion of the 
| judge, his order could not be appealed from. 


that section appear on the that tl 
parties could not agree. The nou-appearance | Collin v. Hayes, 5 W.W. & АВ. (M.), 24, Moles. 
ppea | worth, J. (1868). V. 


of this requisite is fatal to the jurisdiction : 
of the judge below to state, and of the power of |  45.—Which judge to state case.]—The judge 
this Court to hear, such a case. But if notice | of the Court of Mines in which any case is tried 
of appeal and security fur costs have not been іі competent to state a special case by way of 
given, or other requisites have not been com. , appeal under sec. 172 of the Mining Statute 1865. 
plied with, the non-appearance of such requisites | When a judge dies, or is removed, his successor 
does not justify the Court in acting against the | is the proper person to state the case. Brennan 
maxim—‘ Omnia, presumuntur rite esse acta donec | v. Watson, 6 W. W. &A'B. (M.), 1. Molesworth, 
probetur in contrarium.’ At most their absence | J. (1869). See Act No. 446, secs. 9, 10, 11. V. 
affords grounds for an application to the Court l 
to strike the case out of the list if, on affidavit, | 
it can be shown that the requisites are absent iu 
fact."  DIuskip v. Inskip, З W. W. & АВ, (L.), 
24. Banco (18606). 


V. 
40. — Preliminary conditions.] — ** Before a 
judge of the Court of Mines, under the Act No. 
32, sec. 71, can interfere between the parties 
and state a case for appeal, it must under 





46.—Mining Statute 1865, sec. 219—Event 
of the appeal—Money paid into the hands of 
Warden—Money had and received.J—A Warden 
| gave damages against a number of persons (G. 
! and party), defendants in a complaint before him 

41.—Winding-up order.]— There was no appeal for encroachment. The defendants appealed to 
from an order made by a judge of the Court of | the Court of Mines. The Warden, under sec. 
Mines for winding up à company under the Act 219 of the Afining Statute 1865, ordered а stay 
No. 298. Perseverance Q.M. Co. v. Bank of of execution on payincnt by defendants (of whom 


New Sowh Wales, 4 W. W. & АВ. (М.), 21. 
Molesworth, J. (1867). V. 


42.—Improperly set down.]—W hen an appeal | receipt for it. 


M. was one) into his hands, of the amount of the 
damages and costs, to abide the event of the 
appeal M. paid this money, and obtained a 
The receipt was headed “В. und 
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others v. G. and others.” Тһе appeal was , to the copy of ‘ће order thereon,” was not in 
allowed in favour of M., and dismissed with compliance with the requirements of the section’ 
regard to the other appellants. Aftertheappeal (2.) That the judge might adjourn the hearing 
was so determined, the Warden paid over the | of the appeal for the purpose of enabling the 


money which he had received from M. to the ! appellant to produce a proper certificate. (3.) 


complainants before him, he being of opinion 
that, as they had been successful in the appeal 
against some of the appellants, they were entitled 
to receive it. М. then sued the Warden for the 
amount as money had and received. Held, that 
he could not recover, inasmuch as not having 
severed in his appeal as he might have done, 
he and the other defendants went together in 
the appeal ; and, as the complainanta before the 
Warden succeeded against some of the defend- 
ants, the complainants were entitled to the 
money. Morganti v. Bull, 6 W.W. & a’B. (L.), | 
134. Banco (1869). V. 


47. — Appeal — From Warden — Mining | to receive notice of appeal. 


Statute 1865, sec. 212 — Service of notice on 


parties —0n Warden—Waiver— Certificate under | 


sec, 213 — Warden's register.] — Semble, that 
where several complainants appear belore the 
Warden by the same attorney, and one of them 
is in especial communication with hiin, as to the 
conduct of the case, that one would sufficiently 


represent all the parties, to make service of , 


That the Warden's register containing the 


decision and order, could not be used so as to 
| 


dispense with the production of the Warden's 


certificate. Ibid. See Act No. 445, secs. 19, 21. 


V. 
49.—Preliminary objection — Special case— 
Attorney before Warden — Service.] — Prelimi- 


ı nary objections made to an appeal being heard 
| by the Court of Mines, for want of service of 
| notice of appeal or otherwise, may be the subject 
\ of a special case to the Chief Judge under the 
' Mining Statute 1865, scc. 171. 
| attorney in the Warden’s Court ceases upon the 


The power of an 


decision, so that he does not represent his client 
Respondents, in an 
appeal to the Court of Mines, have a right to be 
heard to object to defective service, and to 
cross-examine witnesses and give evidence upon 
controverted facts as to service. Murphy v. 
Neil, 6 W. W. & АВ. (M.) 45. N.C., 19 
Molesworth, J. (1809). See Act No. 446, sec. 19. 
V. 
50, —Notice—Date of sitting of Court of Mines 


notice of appeal to the Court of Mines on him , — Mining Statute 1865, sec. 212 — Attorney — 


sufficient, under sec. 212 of the Afining Statute | 


1865. Whether the parties served sufficiently 
represent all the parties interested is a question 
for the discretion of the judge of the Court of 
Mines. 
& АВ. (L.), 84. When service upon the Warden | 
is resorted to, he must be served within the 
three days limited by sec. 212; and, semble, 


that service at his residence, or on his clerk at | 


his office would be good. Service of a notice to 
produce & document at the hearing of the appeal, 
is not à waiver of an objection to the service 
of notice of appeal. Whiteman and Ward v. 
McGallan, 6 W. W. & АВ, (M.), 28. Moles- 
worth, J. (1869). V. 





Signature of appellant.]—On appeal from a 
Warden to the Court of Mines it is not sufficient 
that the notice of appeal is signed by the 
attorney ‘‘ for and on behalf of the appellants,” 


See Re Royers, ex parte Shean, 2 W.W. | but the appellants’ names should appear at the 


bottom of the notice. The notice should state 
the day of the sitting of the Court of Mines at 
which the appeal is to be heard if the day is 
fixed ; if not fixed, no particular date for the 
| sitting of the Court of Mines should be inserted, 
but the words of the Mining Statute, вес. 212, 
as to the next Court of Mines, may be used in 
a notice. Ryan v. Callaghan, 6 W. W. & 

A'B. (M.), 54; N.C., 23. Molesworth, J. (1869). 

V. 


18.]—The Mining Statute 1865, sec. 213, pro- | 51.—Appeal or re-liearing— Grounds of appeal 
vides that no appeal to the Court of Mines shall | —Mining Statute 1865, sec. 216.] — An appel. 
be heard unless at the hearing of such appeal a ' lant from a decision of a Warden to a Court of 
copy of the minute of such decision, and of the | Mines is entitled to have the case re-heard, on 
order thereon, signed and certified under the appeal before the Court of Mines, to the extent 
hand of the Warden, shall be produced to the of being allowed to prove another and different 
Court. Held, under this section :—(1.) That a , case to that proved before the Warden. Appeals 
certificate of a Warden, which purported to , from the Warden under the Mining Sta!ute 1865 


certify to the copy of ‘‘the decision,” but not : should be practically re-hearings. The appel. 
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lant is confined to the grounds stated in his | 


notice of appeal, subject to the relaxation of 
вес. 216. Semble, that persons who do not 
appear before the Warden inay appeal. Con- 
stable v. Smith, 6 W. W. & АВ. (М.), 56; 
N.C.,70. Molesworth, J. (1869). у. 


52. — From Court of Mines — Estimation of 
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other time as such judge shall from time to time 
direct, transmit such case" to the Master in 
Equity, to be set down for argument before the 
judge. Where the time for transmitting a special 
case under this section had expired on March 
28th, the judge of the Court of Mines enlarged 
the time till April 21st, and on April 29th, he, 


with the consent of the attorneys for the parties, 
enlarged the time till May llth. Held, that the 
second enlargement having been granted eight 
days after the previous enlarged time had ex- 
pired, the judge had no power to enlarge further, 
| and the appeal was gone. “І think the power 
| to direct a further time, from time to time, must 
v. Prince of Wales Co., N.C., 71. Molesworth, | un — c o ае i ob m 
J. (1869). vo. held in Brennan v. Watson, 6 W.W. & a’B. (M.), 
' 1. As to the attorney's consent to the extension, 
53.—Time for deposit and service — Mining | I think his client was not bound by it after the 
Statute 1865, sec. 212—Computation of time.]— | cause was by the Mining Statute out of Court.” — 
The Mining Statute 1865, вес. 212, provides that | Per Molesworth, J. Odgers v. Waldron, 1 V.R. 
in case of an appeal to the Court of Mines from : (M.), 26; 1 A.J.R., 71 (1870). V. 
a Warden’s decision, the appellant shall within 
three days from the making of such decision,, 56.—Evidence — Minutes of directors.]—The 
deposit with the clerk ten pounds, and shallalso , Official agent sued a shareholder for contribu- : 
within the same three days serve the notice of | tions. For the defence the minute books of the 
appeal Semble, that these three days аге to be board of directors of the company were put in, 
reckoned as inclusive of Sundays and holidays ; | but were not properly proved, and no objection 
and a mandamus to compel a judge of a Court of | was taken. Held, on appeal, that as the objec- 


damages.]—Semble, that on an appeal from a | 
Court of Mines to the Chief Judge, from a decree ; 
of the inferior Court awarding damages for an 
encroachment, the Chief Judge may increase the 
damages if he think them too low. Various 
modes of estimating the value of auriferous 
earth considered. United Working Miners’ Co. 


Mines to hear an appeal from a Warden’s de- 
cision, which was given on Thursday, but from 
which no notice of appeal was served till the 
following Monday, was refused. Reg. v. Maco- 
boy, 1 V.R. (M.), 265 1 A.J.R., 37. Banco 
(1870). See Act No. 446, secs. 18, 28. Y. 


54.—Appeal from Court of Mines—Insertion of 
evidence in special case.]—Semble, that when a 
judge of a Court of Mines, in settling a case on 
appeal from him to the Chief Judge, under the 
Mining Statute 1865, sec. 172, refuses to insert a 
piece of evidence in the case, which is alleged to 
have been given on the hearing, the Chief Judge 
cannot insert it, although there are aftidavits 
that such evidence was given. Mitten v. Spargo, 
1 V.R. (M.), 22; 1 A.J.R., 70. Molesworth, J. 
(1870). V. 


55.—Appeal from Court of Mines — Mining 
Statute 1865, sec. 172—Extension of time for 
transmitting case—Jurisdiction of judge.] —The 
Mining Statute 1865, sec. 172, provides that after 
an appeal case is settled, ‘‘the appellant shall, 
within four weeks of the day from the service of 
such notice (the notice of appeal), or within such 


tion was not taken at the proper time to the 
proof of the minute books, it could not be enter- 
tained on the hearing of the appeal. Reeves v. 
AM*Cafferty, Y A.J.R.,153. Banco (1870). V. 


$7. —- Company — Manager — Justices of the 
Peace Statute 1865, secs. 150, 151 —Recognisance 
under corporate seal.]—À company registered 
under the Act No. 228, appealing to the Supreme 
Court under the Justices of the Peace Statute, 
вес. 150, must enter into the recognisance re- 
quired by sec. 151, under its corporate seal. A 
recognisance entered into by the manager of such 
& company on its behalf is not sufficient. Pride 
and Stringers Co. v. Сопіяђее, 9 A.J.R., 57. 
Banco (1871). V. 


58.— Decree of Court of Mines for payment 8f 
money—21 Vic. No, 32—Mining Statute 1865, 
sec, 2 — Proceedings pending.] — On the 17th 
October, 1861, a decree was made by the Judge of 
the Court of Mines at Ballarat, under the Act 
No. 32 in favour of L., a plaintiff in a suit in 
which C. was defendant. The decree infer alia 
directed the defendant to pay the plaintiff £35, 
and interest at ten per cent., on 24th June, 1862, 
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and a similar sum with similar interest on 24th , as another remedy is provided by the Statute. 
December, 1862. Defendant to transfer а certain See sec. 221. Vallancourt v. O' Rorke, 2 A.J.R., 
share to plaintiff. Plaintiff to re-transfer the | 84. Molesworth, J. (1871). V. 

share to defendant on payment of the above 
amount. On failure of defendant to pay, liberty 
to plaintiff to sell the share. In pursuance of 
this decree, defendant transferred the share to 
the plaintiff, but did not pay the money.  Plain- 
tiff did not sell the share, as it was worthless. 
By one of the rules of the Court of Mines made 
under the Act No. 32, no execution on any decree 
for the payment of money could be issued with- 
out the permission of a judge granted on sum- 
mons, and in March, 1871, defendant was 
summoned before the judge of the Court of 
Mines at Ballarat to show cause why the plain- 
tiff should not have execution against the defend. 
ant for £70, with interest at ten per cent. from 
December, 1861. The judge dismissed the sum- 
mons on the ground that the decree sought to be 
enforced was not for the payment of money. 
From this decision the plaintiff appealed to the 


2. en pd "i No: 32. The signed by the person who was judge at its date. 
PAD AAEN 6297), wren CAMA MEO ODATA: | The Act treats the case as removed to this 


tion on lst ‘January, 1866, by не, 2, provides | Court so soon as the appeal is lodged ; and I 
that all proceedings depending in the Gourrat question if even the deputy judge could, after 
Mines at the tine of the passing of the Mining the appeal, have signed the decree ; it must be 
Statute 1865, should be carried on irrespective ` dealt with by this Court alone.”—Per Moles- 
of the latter Statute. Held, that the decree was worth, J. Vallancourt v. O'Rorke, 2 A.J.R., 
an order for the payment of money, and that the | 84 (1871). See Act No. 446, secs. 9, 11. V. 
plaintiff was entitled to the principal sum and | 

six years’ interest, and that the appeal to the  62,—Motion to strike out name of party after 
Supreme Court was within the meaning of the judgment—Jurisdiction—Act No. 291, secs. 171, 
Mining Statute 1865, вес. 2. “Тһе language of ! 218—Special case.]—C.'s name was used іп an 
sec. 2should, we think, be taken in its fairsense, | appeal notice from a Warden's decision to a 
and should not be cut down in any way."— Per ' Court of Mines without his authority or know- 
Stawell, C.J. Lee v. Conway, 2 A.J.R., 58. ledge. The appeal was heard, and dismissed 
Banco (1871). V. with costs. С. was first made aware of this 
proceeding by the boiliff of the Court levying on 


, his goods for the costs. С. then obtained а 
discretion of Judge—Court of Mines—Partles— ummons from the judge who heard the appeal 


Service.]— When on the hearing of a suit before | calling on the respondents to show cause why 
him, a judge of a Court of Mines exercises his: C.'s name should not be struck out of the pro- 
discretion under sec. 124 of the Mining Statute ceedings of the appeal, and why the execution 
1865, as to whether all the defendants are suffi- should not be set aside as against him. Cause 
ciently represented, the Chief Judge can, on: was shown, and the judge entertaining some 
appeal from the Court of Mines, review the dis- | doubt as to his jurisdiction stated a case for the 
cretion exercised by the Court below. Thompson opinion of the Chief Judge. —Held—(1.) That 
v. Begg, 2 А.Ј.К., 3. Molesworth, J. (18717 : the difficulty was not a proper one for a special 
Von case, as it did not arise on the hearing of any 

60.—Commitment—Mining Statute 1865, secs. suit or appeal, according to Act No. 291, sec. 
149, 155, 221.]—There is no appeal from orders 171, but as there was no protest against it by 
of commitment under the Mining Statute 1865, either party the Chief Judge would answer the 

23 


61.—Appeal to Chief Judge—Signing decree 

' after appeal—Decree of one judge signed by 
another—Date of decree.]—A deputy judge of a 
Court of Mines made n decree against O'R. by 
| which O'R. was ordered to pay £10 damages and 
costs and to remove from certain land trespassed 

| upon by him. O’R. appealed to the Chief 
| Judge, who confirmed the decree, but reduced 
the damages to one shilling. The decree ao 
varied was drawn up as of the date on which it 
was originally pronounced, and signed by the 
judge of the Court of Mines, the deputy judge 
having ceased to act. Оп being summoned for 
disobedience of this decree O'R. contended that 

| the decree was a nullity, having beén signed by 
& judge who had not tried the cause nor pro- 
| nounced the decree, and the summons was dis- 
missed. On appeal, it was held that the 
dismissal was right. “Тһе decree must be 


59.— Mining Statute 1865, вес. 124 — Review of | 
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question, not meaning, however, that the judge ' the Mining Statute imposes on an appellant from 
below should be bound by the answer. (2.) the Court of Mines the duty of forwarding the 
That in such circumstances the judge of the case within four weeks from the day of serving 
Court of Mines had jurisdiction to make ап the notice of appeal, or such other time as the 
order that an appellant’s name be struck out judge shall from time to time direct. Any 
from all proceedings in his Court, and that all order extending the time must be made within 
proceedings should be set aside as against him. the four weeks. Central Q. M. Co. v. Morgan, 
(3.) That sec. 213 of Act No. 291, making 41 A.J.R., 174. Afolencorth, J. (1873). V. 
decisions of Courts of Mines final and conclusive 
on the parties, means that there shall be no 
ulterior appeal and no reconsideration of points , 
decided ; but that the judge in this case had 
not considered or decided whether or not C. | 
was really a party to the appeal. McLeod v. 
Whitfield, 2 A.J.R., 104. Molesrorth, J. (1871). 
V. 
63.—Act No. 291, sec. 212—Notice—Signature 
of appellant by attorney's clerk.]—4AÀ notice of 
appeal under Act No. 291, sec. 212, was signed 
thus :--“Н. C., by his attorney, J. К. Н.” 


67.—Notice—Signature.]—A notice of appeal 
to Court of Mines. (Signed) “ T. M., attorney 
for W. D." D. being the appellant, and assum- 
ing that M. was authorised to appeal: Held 
sufficient. Dillon v. Matthews, 3 V.L.R. (M.), 
5. Molesworth, J. (1877). V. 





68.—4Act No. 446, sec. 19--Ас( No. 291, sec. 
212—Service—Attorney.]—Service of notice of 
appeal on an attorney under Act No. 446, sec. 
19, should be personal or upon a person in his 
service at his office. Service of the notice of 
On case for the opinion of the Chief Judge as to | appeal upon the attorney by leaving it with an 
the sufficiency of this signature, the whole of it | inmate at his private house held not sufficient. 
having been written by R., H.'s clerk : Held, | Lawlor v. Grant, 3 V.L.R. (M.), 12. Moles- 
that if C. had authorised the appeal when К. | worth, J. (1877). V. 
signed the notice, the notice was sufficiently 
signed. Cock v. Sayers, 3 A.J.R., 63. Moles. 
worth, J. (1872). V. 


69.—Act No. 446, sec. 20—Complaint before 
Warden — Evidence Act, вес. 25.] — On appeal 
from Warden to Court of Mines, the copy com- 
64. — Act No. 291, secs. 170, 172 — Order for plaint required by Act No. 440, sec. 20, need 
not be certified as a true copy. The complaint 


new trial.]— There is no appeal to the Chief 
in the Warden’s Court is not a matter of record 


Judge from an order of a judge of a Court of 
Mines directing a new trial, as such an order | 50 88 to enable certified copies to be presented 
does not conclude the merits. Watson v. Mor. | under the Evidence Act, sec. 25. The Act No. 
wood, З A.J.R., 21. Moleucorth, J. (1872). V. | $46, вес. 20, only requires the appellant to lodge 
what he represents, verbally or otherwise, as a 
65.—Notice—Affidavits—Appeal a re-hearing | сору of his complaint. If its correctness із dis- 
—Right to begin.]— Where a Warden made an | puted the judge may receive such evidence as he 
order on the 25th March, and notice of appeal | thinks fit, and punish the appellant who has 
was given on the 28th of the same month : Held, | lodged a false copy in costs or perhaps dismiss 
that the notice was іп time. Affidavits to Бе | his appeal. Hok John v. Yung Hing, 4 A.J.R., 
used оп the hearing of an appeal from a Warden | 173. Molesworth, J. (1873). V. 
must be intituled as to parties, as “ Appellant 
v. Respondent," and an affidavit in such an ' 
appeal intituled “J. W., plaintiff, r. T. M., | leave to uppeal from the decision of the Chief 


defendant," was held to be bad. An appeal | Judge to the Privy Council, it was nade one of 


from a Warden to a Court of Mines is practically | the terms on which leave to appeal was granted, 


a re-hearing, and the complainant below should ' that the defendant should not mine on the land 


begin; but, semble, that the judges of Courts іл dispute pending the appeal. Australasian 


of Mines have an absolute discretion as to the , @-Af. Co. v. Wilson, 4 А.Ј.К., 91. Molesworth, 
order of hearing. Mole v. Williams, 3 A.J.R., | J. (1873). V. 


21. Molesworth, J. (1872). V. 


70.—Leave to appeal —Terms.]—On obtaining 


71.—Warden— Mining Statute 1865 (No. 291), 
66.—From Court of Mines—Act No. 291, sec. | secs. 177, 198, 212.]— Ап appeal lies from an 
172—Transmitting case—Time.]—Sec. 172 of | order of a Warden for a sum under £100 where 
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the claim accrues to the complainant from a : drawn up by the clerk of the Court, and settled 
mining partnership, adventure, or interest. | by the judge, fixed the costs to be paid to the 
Pride of the East G. M. Co. v. Wimmer, 4 V.L.R. | plaintiffs by the defendant at £4 19s. The 
(M.), 3. Molesworth, J. (1878). V. defendant did not attend on the drawing up of 


= | the decree, though given notice to do so. Onan 

72. — to i Т — ауу application by him for а rule to quash the decree 

ia Уя Um | and subsequent proceedings in the suit, which 

motion, by a defendant, for leave to appeal to had bean. brought ap: on cetiorari < Held: that 
mhg Envy Council, waa Supported by RH CIA VIE | he might have appealed from the decree as 

in general terms; that the order sought to be . 


appealed from was in respect of a matter in issue | settled, as containing more than the decree 
above the value of £500. The order affirmed a | actually pronounced, but that as the judge had 


diction to settle the d it could not b 
decree which directed an account; and the | Јас сиоа to врине епоси: Сови HON De 


| quashed upon certiorari. Reg. v. Quinlan, ex 
amount payable by the defendant, depended upon 
d (4 S 1 V.L. . L. 1 3 A.L.T. 
the result of the account. There was no affidavit | 7476 Sampson, ы жауа B í 


. Higi ,JJ. (1 . V. 
on behalf of the plaintiff that the amount in В iginbotham and Holroyd, JJ. (1884) 


issue was under £500. Held, that if the decree | 76.—Time for appealing from decree.]—Quere, 
had been final, leave to appeal would have been | per Holroyd, J.:— Whether the time for appeal- 
granted ; but, that being only interlocutory, the | ing from a decree of a judge of a Court of Mines 
defendant would be entitled to raise the whole | runs from the pronouncing or the drawing-up of 
question of its liability, upon an appeal from the | the decree ? Heg. v. Quinlan, ez parte Sampson, 
decree on further directions; and motion dis- , 10 V.L.R. (L.), 102; 6 A.L.T., 8. Higinbotham 
missed, but without costs. United Hand-in- Hand | and Holroyd, JJ. (1884). V. 
and Band of Hope Co. v. National Bank, 6: 477, wining Statute 1865 (No. 291), кес. 212, 
V.L.R. (E.), 198; 2 A.L.T., 72. Molesworth, Schedule 29—Notice of appeal from Warden to 
J. (1880). V. Court of Mines—Form of notice.]—Literal сот. 
73. — Notice of appeal — Form of heading — | pliance with the form given in Schedule 29 is 
Amendment —Mining Statute 1865 (No. 291), secs, , not requisite. Failure to fill up the blank left 
12, 133.]—4A notice of appeal from а Warden's | in the form for the insertion of the name of the 
decision was headed “ In the Court of Mines for , place at which the proceedings had been heard 
the district of Heathcote,” there being no such | by the Warden does not make the notice of 
district. Held, that the notice of appeal was | appeal bad. Rees v. Carroll, 11 A.L.T., 196. 
bad, and that there was no power of amending | Hood, J. (1890). V. 


it. Burch v. Brown, 7 V.L.R. (M.), 10; 2, 48. Wines Act 1890 (No. 1120), sec. 210—Ap- 
A.L.T., 149. Molesworth, J. (1881). V. | peal from Court of Mines—Companies Act 1890 
74.—Mining Statute 1865 (No. 291), sec. 212— | (No. 1074), Part II., secs, 250-255 —Winding up of 
Time for appeal — Enlargement by consent.] — | company.]—4AÀn appeal lies to the Full Court 
The time limited by the Mining Statute 1865 under sec. 210 of the Mines Act 1890 (No. 1120), 
(No. 291), sec 212, for notice of appeal and from an order of a Court of Mines directing a 
deposit, may be enlarged by the verbal consent | Company to be wound up. Inre Midas Extended 
‘of the parties. Park Gate Iron Co. v. Coates, | G.M. Co., ex parte Morley, 17 V.L.R., 647. 
L. R. 5 С.Р. , 634, followed. Conway v. Louchard, | Е-С., а Beckett and Hodges, JJ. (Higinbotham, 
10 У.І. К. (M.), 6; 6 A.L.T., 120. Molesworth, | C.J., diss.), (1891). V. 


J. (1884). V. 79.-—Mines Act 1890 (No. 1120), sec. 315—Ap- 
peal from Warden—Compensation.]—No appeal 
lies to a Court of Mines from the decision of a 
Warden fixing the amount of compensation in 
cases coming within the provisions of sec. 315 of 
the Mines Act 1890 (No. 1190). Wheeldon v. 
Parkin, 20 V.L.R., 60; 15 A.L.T., 207. Hood, 
J. (1894). V. 


80.—Goldfields Act (25 Vic. No. 4), sec. 30— 


— — 





75,.—Certiorari—Appeal—Taxation of costs— 
Settling decree—Mining Statute 1865 (No. 291), 
secs, 101, 145, 230, 244.]—-The judge of a Court 
of Mines ordered that costs should be given to 
the plaintiffs in à mining partnership suit under 
sec. 101 of the Mining Statute 1865 (No. 291), : 
but did not tax the costa at the hearing as re- | 
quired by sec. 230. The decree, as afterwards 


а. Нь — — — — — — — — — 
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Court of appeal—Chairman's qualifleation.]— 
By the Goldfields Act (25 Vic. No. 4), sec. 30, ‘‘a 
Court of appeal shall be established and shall 
consist of a chairman and two other persons who 
have held miners’ rights for six months.” Held, 
that the chairman must have so held a miner’s 
right. Ex parte Harrison, | N.S.W.S.C.R. (L.), 
250. Stephen, C.J. and Wise, J. (1862). 
N.S.W. 
81.—Appeal—Goldflelds Act (25 Vic. No. 4)— 
Chairman's qualification.]—Àn appeal was made 
from the decision of a gold commissioner to the 
Court of Appeal, not legally constituted by 
reason of the chairman not holding a miner's 
right for six months as required by sec. 30 of the 
Goldfields Act (25 Vic. No. 4). The appeal was 
dismissed. The Supreme Court granted a pro- 
hibition against all proceedings by the Court of 
Appeal in reference to the decision appealed 
from. Hz parte Bornulph, 1 N.S. W.S.C.R. (L.), 
326. Stephen, C.J. and Wise, J. (1862). 
N.S.W. 


82.—Privy Council appeal—Offer by plaintiff 
to reduce his claim.]—See Delamount v. Aus- 
tralian Kerosene Shale and Ой Co., 1 N.S.W. 
W.N.,29. Martin, C.J., Windeyer and Innes, 
JJ. (1884). N.S.W. 


83. — Appeal to Privy Council from Full Court 
—Transcript.]— In an appeal from the Full 
Court to the Privy Council the judgment 
delivered by the primary judge setting forth 
his reasons for the decision arrived at by him 
ought not to be included in the transcript on 
the ground that the judgmeut did not fall 
within Rule 8 of the Order-in-Council of the 
13th of November, 1850. (See Pilcher’s Prac- 
tice, 301). Brown v. Patterson, 4 N.S.W.L.R. 
(Е.), 1; and Bucknell v. Vickery, 5 N.S.W.L.R. 
(E.), 81, followed. Stockton Coal Co. v. Fletcher, 
5 N.S.W.W.N., 99. Darley, C.J., Windeyer 
and Innes, JJ. (1888). N.S.W. 


84.—Appeal to Supreme Court from the Min- 
ing Appeal Court—Value of property—37 Vic. 
No. 13, sec. 115.]—On an appeal to the Supreme 
Court from the Mining Appeal Court it must 
appear in the special case that the property in 
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85. — Appeal to Privy Council — Orders in 
Council — Appealable amount — Amount in- 
directly involved.]—Zn re The Bonang G.M. Со. 
Ltd., 4 N.S. W.B.C., 47, distinguished. Gun- 
dagai v. Norton, 15 N.S. W. L.R. (L.), 459, at p. 
468; 11 W.N.,91. Windeyer, Innes and Stephen, 
JJ. (1894). N.S.W. 


86. — Mining company — Appeal from local 
Court —Magistrate's ruling.)—On appeal from a 
local Court, whether of full or limited jurisdic- 
tion, the ruling of the special magistrate need 
not be obtained in writing where the superior 
Court can collect from the magistrate’s notes 
the grounds of the decision on the points of law 
raised at the trial. Winn’s G.M. Co. (Northern 
Territory) Lid. v. Wyld, 8 S.A.L.R., 66. 
Hansen, C.J., and Wearing, J. (1874). S.A. 


868.—Appeal—Special case.]— On an appeal 
from an inferior Court to the Supreme Court, 
the special case should state the questions to be 
decided. Byers v. Rolls, 1 Q.L.R. Part II., 36. 
Cockle, C.J., Lutwyche and Lilley, JJ. (1877). 
; Q. 
86b.—Goldfields Act 1874 (38 Vic. No. 11), secs. 
71, 73.]— Semble, proof of sec. 73 of the Goldfields 
Act 1874, having been complied with is not primá 
facie proof that sec. 71 has also been complied 
with. bid. Q. 


87.—Goldfields Act 1874 (38 Vic. No. 11), secs. 
47, 71, 73—Appeal from Warden.]—4À dispute 
having arisen between two parties as to a certain 
claim, the Warden summoned them before him 
in order that he might settle the matter of com. 
plaint. The parties accordingly went before 
him and were heard, and submitted to his de- 
cision. One of the parties afterwards appealed 
to the District Court under вес. 71 of the Gold- 
fielde Act 1874 (0.), (38 Vic. No. 11), but the 
judge refused to hear the appeal on the ground 
that sec. 73 of the Act had not been complied 
with, that section being as follows :—*:* No such 
appeal shall be heard unless at the hearing of 
such appeal а copy of the plaint and notice of 
defence and of the minute of such decision and 
of the order thereon signed and certified under 
the hand of the Warden or his clerk, shall be 


dispute is of an appreciable value. Scully v. | produced to such Court, and the Warden is 


Murn, 14 N.S. W.L.R. (L.), 289; 10 W.N., 7. 
Darley, C.J., Innes and Foster, JJ. (1893). 
[See, however, on this point Bourke v. Lucas, 3 
N.S. W.L.R. (L.), 217 (1882).] N.S.W. 


| hereby required to lodge or cause to be lodged 

such copy." It &ppeared that the judge had 
before him & copy of the entry of the grounds of 
; complaint, of the defence or cross-relief, and of 
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the decision of the Warden under sec. 47. 
that sec. 73 was sufficiently complied with, and | 
that the judge was bound to hear the appeal. 

Bearup v. Barker, 3 Q.L.J., 45. F.C., Lilley, ` 
C.J., Harding and Mein, JJ. (1887). Q. | 


87a.—Goldfields Act 1874 (38 Vic. No. 11), sec. 
74, Regulation 25—Mining appeal from District 
Court judge and assessors—Appeal on question ' 
of costs — Judge's discretion — Order for costs 
part ofjudgment—Gold Mines Drainage Act 1891, 
sec. 10—Contribution for expenses of pumping.] 
--Ап appeal does not lie from a decision of a 
District Court judge as to the costs of an appeal 
from a Warden's Court. . Aliter, if the judge | 
did not, in fact, exercise any discretion as to the , 
costs. An erroneous application of a real or 
supposed rule of law adopted by a judge as a 
guide in the exercise of his discretion as to costs, : 
is not ground for appeal. 1n deciding between : 
parties to an action, a tribunal is not bound bya ! 
statement of facts agreed upon by one party and 
other persons not parties to the action. No. 1 | 


North Phoenix G.M. Co. Ltd. v. Phoenix G.M. 


! heard. 
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Held, | C. A., Prendergast, C.J., Denniston and Connolly, 


JJ. (1891). N.Z. 


89.—Mining Act 1891 (N.Z.), (54 & 55 Vic. No. 
33), sec. 286—Appeal from Warden—Enlarge- 
ment.]—The second clause of sec. 286 of the 
Mining Act 1891 (54 & 55 Vic. No. 33), enlarges 
the right of appeal given by the first clause of 
that section. Bald Hill Slutcing Co. v. Magnus, 
13 N.Z.L.R.,354. Williams, J. (1895). N.Z. 


89a.—Mining Act 1891 (54 & 55 Vic. No. 33), 
sec. 287—Notice of appeal—Time and place of 
appeal—Appeal on matter of law only.]—A 
notice of appeal from the decision of the Warden 
of the gold mining district of Hauraki was 
headed, “ In the Supreme Court of New Zealand, 
Northern District," but did not state that the 
Appellate Court would sit at Auckland, nor was 
any time mentioned when the appeal would be 
The last time that special days were 
appointed by the Court for hearing these appeals 
was in the year 1889, under the Mining Act 1880, 
but no special days had been fixed under the 


; . | Mining Act 1891. The principal ground of appeal 
CH QUE LOU ыы алайы | was that, from the facts as found by the Warden, 
а judgment of forfeiture should have been pro- 


and Real, JJ. (1890). Q. 
87b.—District Court—Appeal from Warden's | nounced. Held—(1.) That “the Supreme Court 
of the Northern District" was a sufficient de- 


Court —Security for costs—Goldflelds Act 1874 
(38 Vie. No. 11), вес. 74— District, Courts Act | 9cription of the place of hearing. (2.) That no 
1891, sees. 144, 151.]—Sec. 144 of the District | special days were fixed for the sitting of the 
Courts Act 1891, does not apply to an appeal by · Court at the time the notice of appeal was given. 
special case under sec. 74 of the Goldfields Act : (3-) That the case was one involving questions 
1874, from a decision of a District Court judge. | of law only. Cooper v. Komata G.M. Co., 14 
Sec. 151 of the District Courts Act 1891, applies N.Z.L.R., 66. Conolly, J. (1895). N.Z. 

to every duty imposed by any Act giving a Dis- 
trict Court judge judicial jurisdiction. Drury 
v. Brown, 7 Q.L.J., 14. Griffith, C.J., Cooper 
and Real, JJ. (1896). Q | 





| 90. — Discretion of Warden — Appeal.) — See 
PRaAcrICE, 411. 





91.—Mining Act (37 Vic. No. 13), secs. 78, 106 
—Schedule XI.—Appeal from Warden- -Jurisdic- 


88. —Adnilssion in case on appeal —Effect of.] | tion of District Court — Minute of decision.J— 
--А case on appeal contained a statement that See PRACTICE, 152a. 


certain companies, respondents in the appeal, 
* adopted " rules which might be referred to, 
but which were in all material respects similar 
to those set forth in the schedule to the Mining 
Companies Act 1886 (50 Vic. No. 19). Held, 
that it was not open for the respondents, on the 


case coming before the Court of Appeal, to go — tesla Waid — is 
behind this, and claim to show that technical : — iM Adae: 


e | ed  —8 f special 
objections existed as to the inanner in which the Statement of special case by District, Court 


rules in each case were adopted, and that they Judge aee аа 
were not duly ** made " under вес. 12 оѓ the Act. 94. — Appeal from Warden's Court — District 
Bank of New Zealand v. Rose, 10 N.Z.L.R., 484. , Court —When constituted.] — See PRACTICE, 443. 


92.—Rule nisi for prohibition —Eftect of appeal 
г pending in District Court.]—See Practice, 330a. 


93.—Appeal— To N.S.W. District Court from 
, Wardeu—Special case from Warden—Jurisdic- 
tion of Supreme Court.]—See PRACTICE, 423. 
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95.—Application for claim (N.Z.)—Refusal by VI.—CHARGING ORDER. 
Warden—Appeal.]—See PRACTICE, 440. 


96.— Warden's Court—Appeal to N.Z. District 
Court — Amendment of summons.] — See Prac- VII. —CHIEF JUDGE. 
TICE, 442. 


See COMPANY. 


See PRACTICE (APPEAL, COURT OF МІХЕЗ). 
97.—Warden's Court—Appeal to N.Z. District 


Court—Notice of appeal—Time for appealing.]— 
See PRACTICE, 447. 


102.—Decree—Duty of district judge—Appeal 
— Costs — Act No. 291, вес. 74 — Assignment 
after decree.]—Under the Act No. 291, sec. 174, 
. the decision of the Chief Judge, on appeal from 
Court — Re-hearing — Costs — N.Z. Mining Act the Court of Mines, should be entered in the 
1886 (50 Vic. No. 51), secs. 250, 256.]—See | register, and be deemed a decree or order of the 
Practice, 126. latter Court, and should be proceeded on accord- 
| 


98.—Warden's Court — Appeal to Supreme 


ingly, and the judge of the Court of Mines 
should exercise no discretion as to its propriety, 
but regard his duties as ministerial. His refusal 
to carry out the order is not the subject of an 
appeal to the Chief Judge, but if he dismiss а 
summons, asking to have the decree executed 
with costs, the order for costs may be regarded 
as a subject of appeal. On such a summons the 
judge of the Court of Mines should not take 
100.—Courts of Mines—Act No. 291, sec. 244— | cognisance of facts, showing that the plaintiff 
Want of jurisdiction —Fraud.]—Courts of Mines , was & trustee for others at the time of obtaining 
stand in relation to the Supreme Court on the | the decree, and that his cestui que trust had since 
footing of inferior Courts, and the power of the , assigned to the defendant. Attorney-General v. 
Supreme Court to issue a certiorari to these | Boyd, 4 A.J.R., 103, distinguished. Brain v. 
Courts in respect of any proceeding under the , M'Coll, 5 A.J.R., 17. Molesworth, J. (1874). 
Mining Statute 1865 has been taken away by ; V. 
statute; but the effect of this privative clausc 
is not absolutely to deprive the Supreme Court 
of its power to issue a writ of certiorari to bring | See Miner's Rionr. 
up the proceedings of the inferior Court, but to 
control and limit its action on such writ. See IX.— COMMITMENT. 
Reg. v. St. Olare, 8 E. & B., 599. Such а writ 
would lawfully issue on the ground of want of 
Jurisdiction in the judge who made the order, 
or of fraud in the party procuring it. Such an 
order cannot be impeached on the ground that 
the judge has erroneously found a fact which, 
though essential to the validity of his order, he | 
was competent to try ; and when the objection | 
is one of fraud the fraud inust be clear and | 104. — Contempt — Injunction — Notice of— 
manifest. Colonial Bank v. Willan, L.R.5P.C., | Breach.]—Sve PRACTICE, 195. 
417; 43 L.J.P.C., 39; 30 L.T., 237; 22 W.R., 
516; 5 A.J.R., 53. J.C., Sir J. W. Colvile, Sir 


B. Peacock, Sir M. E. Smith, Sir R. P. Collier ` : i 
and Sir L. Peel (1874). i y | 105.]—W here on appeal under the Act No. 32, 


‚ to the Supreme Court, from the Court of Mines, 

101. — Certiorari — Mining Statute 1865 (No. | it appeared that the judge had been mistaken on 
291), sees. 101, 145, 230, 244 — Taxation of ' the points principally contested, the Court dis- 
costs — Settling decrec — Appeal.] — See Prac- missed the appeal without costs, as it had to be 
TICE, 79. : disposed of on a by-point appearing on the case. 


V. —CERTIORARI 


See Company (WINDING ор); PRACTICE 
(Costs, SERVICE, SUPREME COURT, WARDEN). 


99.—The Act No. 153.]—Certiorari is taken 
away by the Drainage Assessment Act (No. 153). 
Reg. v. Mollison, A.R., 7th July, 1868. See 
Act No. 291, sec. 244. V. 


VIII. —Co-CoMPLAINANT. 


See PRACTICE (APPEAL, CONTEMPT, WARDEN). 


X. —CoNTEMPT. 


See PRACTICE (INJUNCTION, W ARDEN). 


103.—Contempt of Court —Gold Commissioner 
—Disobedience of order of.]— See PRACTICE, 284. 





XI. —Cosrs. 
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Banks v. Granville, 1 W. & W. (L.), 164. Banco | been allowed having reference to the scale ; and 
(1862). V...» held, further, that if the Warden were wrong, 
and no appeal lay from such order, certiorari 
would be the proper remedy. Ех parte Lawlor, 
re Strutt, 3 V.L.R. (L.), 1. Banco (1877). V. 


106.]—Costs were not given on special cases to | 
the Supreme Court, stated under the Act No. 32, 
sec. 70. Jenkinson v. Cumming, 1 W. & W. (L.), 


337. Banco (1862). V. 110.—Costs—Attorney's bills—Common Law 


107.— Dismissal of complaint for want of prose- Procedure Statute 1865, secs. 388, 396—Separate 
cution — Striking out case — Certiorari.] — A  suit.]. -The proviso of sec. 396 of the Common 
Warden refused to adjourn the hearing.of a Law Procedure Statute 1865 (No. 274) is an 
complaint before hiin, the complainants not being . absolute bar to taxation after the expiration of 
prepared to proceed ; and dismissed the summons | twelve months from payment, but if paid within 
with costs. It was contended for the complain. twelve months preceding the application special 
ants that the Warden had no power to dismiss ' circumstances may induce the Court to have the 
the case, but could only strike it out, and could | bill taxed. (неге, whether an attorney whose 
not give costs. Held, that the order made by | costs have been duly paid is justified in leaving 
the Warden practically amounted to a dismiss. | his client during the progress of a suit. Semble, 
ing of the suit for want of prosecution. But no he is not, unless there isa ** break " in the litiga- 
provision for such а case had been made by the tion. In re Hardy and Madden, ex parte United 
Act. So far as the plaintiffs were concerned, if Mand and Band Co., 7 V.L.R. (L.), 266; 3 
the order was allowed to stand, they could not ! A.L.T., 10. Stawell, C.J., and Higinbotham, J. 
proceed further in the case, and they would have (1881). V. 
great difficulty in instituting any other suit. , 
Tho:rule-nis: fob à wiit of certiorari was then: 111.—Costs—Attorney and client—Taxation.] 


fore made absolute on that ground. No costs , ER — order for taxation — 
attorney and client, more than one-third of the 


—— pie as doe uud p pro- | bill of costs was taxed off, the Court, npon that 
ceedings. Aeg. v. Carr, 6 W.W. & a’B. (L.), -. 
240; N.C., 59. Banco (1869). Vv. ground alone, gave to the client the costs of the 
І | summons and order for taxation. In re Hardy 
108.—Act No. 291, sec. 230 —Act No. 324, sec, ала Madden, ex parte United Hand and Band 
3—Jurisdietion.]—A judge of a Court of Mines | Co. Hegd.; 7 V.L.R. (L.), 450; 3 A.L.T., 75. 
cannot give costs on refusing an application Stawell, C.J., Williams and Holroyd, JJ. (1881). 
under the Act No. 324, sec. 3, to set aside a V. 
winding-up order. “ Опе Court exercises (ће. 112. — Costs — Attorney and client — Bill of 
two jurisdictions—that given by the Mining | costs—Taxation—Break in suit.]— Where, upon 
Mtatute, and that by the Limited Liability Act — a demurrer to а bill in Equity being over-ruled, 
each jurisdiction is separate and distinct ! there was а large amendment of the pleadings, 
e other, and the power to give costs | and thus a pause in the litigation, but the 
Mining Statute does not justify the , solicitors continued to advise with their clients, 
ving costs when exercising a juris- the plaintiffs, as to what course should be 
by another and a different . pursued: Held, that the solicitors could not 
Stawell, C.J. Reg. v. Bowman, | treat such pause as a break in the suit, with 
A.J.R., 109 (1872). Quare— | reference to the right of the client to have a 
v. Willan, supra (PRACTICE, | taxation of their costs. Re Hardy and Madden, 
У. lez parte United Hand and Band Co. No Liability, 
7 V.L.R. (L.), 476; 3 A.L.T., 76. Stawell, C.J., 
Higinbotham and Holroyd, JJ. (1881). V. 










228, 280 —Taxation— 
— Seale.] — On a com- 
a Warden, he fixed the 113— Complication of title —Costs.] —Where а 
nout reference to any | company had complicated its rights, and ita 
rohibition to restrain , title to ground was unsuccessfully impeached : 
1 order, it was held | Held, not entitled to costs. Fattorini v. Band 

зе amount во fixed | and Albion Consols, 9 V.L. R. (М.), 1; 4 A.L.T., 


which could have | 121. Molesworth, J. (1883). V. 
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114.—Taxation of costs—Party and party— ' to be paid, and also awarded professional costa 
Allowance for scientific witnesses qualifying , and costs of Court. Held, that the justices were 
themselves,] — Where, in order to qualify them- wrong in awarding costs. The question of juris- 
selves to give evidence, surveyors wereemployed  diction not decided ; Stephen, C.J., and Cheele, 
to survey and inspect a mine, and to inspect and ' J., being under the impression that the justices 
enlarge a map in the Mining Department upon ' had no such jurisdiction, ач the dispute did not 
which the case turned: Held, that reasonable ‘‘ regard” the partnership in the sense used in 
allowances should be made therefor in taxation ! the Асі; Hargrave, J., being inclined to hold 
between party and party. Band of Hope and that the justices had such jurisdiction. Ez parte 
Albion Consola v. Young Band Extended Q.M. : Mulholland, 11 N.S. W.S.C.R.(L.),810. Stephen, 
Со.,9 V.L.R. (E.), 71; 5 A.L.T., 12. Mola- | C.J., Hargrave and Cheeke, JJ. (1872). 
worth, J. (1883). V g. N.S.W. 


115.—Security for costs.]— An order that the ' 22. T 22. — 
plaintiff should give security for costs is discre- | ТАИР POCONG ats . оа. тог COBIS во 


tionary, and poverty ог even insolvency is not а ' and delivered: кошу pies Mb one Uy жау 
sufficient ground. But where the plaintiff was: of cross action, that he was entitled to a larger 
a no-liability mining company which bad virtu- 2. 5 8 ipm fer 4-1 Еи a = 
ally ceased to exist : Held, that the order should | ^... © «елуег © а quantity оғ cos аза certam 


be made. Lal Lal Iron Co. v. Mulligan, 11 s. — ps — — — — p 
V.L.R., 58; 6 A.L.T., 177. Higinbotham, J. | 5.0 7-4 Cann emg express y Some 
(1885) v The jury found a verdict for B. with £2,034 66. 


‘as damages, and the postea was во entered. 

116.—Company—Security for costs—Poverty.] ' There was also a statement on the back of the 
—A no-liability company is in the same position , issue that the jury found for D. on the plea of 
as an individual, and will not be ordered to give ' cross action, with damages £2,290. Оп a motion 
security for costs of an action on the ground of ' то review the Prothonotary's taxation of B.'s 


poverty. Mount Delegate Co. v. Teague, 16 ' costs: Held, that B. should, on taxation, be 
V.L.R., 772; 12 A.L.T., 121. a Beckett, J. allowed the general costs of the action. Held, 
(1890). V. also (Hargrave. J., diss.), that B. should be 


allowed the costs of proving his claim. Held, 
| also, that B. should be allowed any witnesses 

whose evidence was efficacious in cutting down 
| Ы. claim under his plea of crossaction. Held, 


be ordered to give security for costa of theaction. &180, the postea being amended, that the costa 
Mackie v. Clough, 17 V.L.R., 201; 12 A.L.T., ' of D. under his plea of cross action should be 
184. Hood, J. (1891). y, deducted, when taxed, from B.'s costs. Brown 


| v. Dibba, 12 N.S. W.S.C.R. (L.), 339. Martin, 
: C.J., Hargrave and Cheeke, JJ. (1874). 
N.S.W. 


121.—Certificate for costs— District Courts Act 

: 1858, secs. 101.]—No appeal lies to the Court 
Fancy v. North Hursfield United Co., 8 V.L.R. from the decision of a judge under sec. 101 of 
(М.), 5; 3 A.L.T., 89. Stawell, C.J. (1882). , the District Courts Act 1858. Jones v. Batea, 12 
V. NALW.S.C.R. (L.), 284, followed. Siddons v. 

119.—Совіз — Goldfields Act 1866 — Dispute зу S W, Shale and Oil Co. Ltd, 12 N.S. W.S.C.R. 


"regarding" partnership.] — Upon complaint . (L.), 304. Martin, C.J., Hargrave and Faucett, 
made, under sec. 22 of the Goldfields Act 1866, | уу (1874). N.S. W. 


by certain persons holding miners' rights, and 


117.—Security for costa—No-liability company 
—Aetion by liquidator.]—AÀ liquidator of в no- 
liability company, who is suing for the purpose 
of getting in the assets of the company, will not 


118.—Special case—Costs.]—Costs should be 
given to the successful party on a special case 
stated by a Warden. Allison v. Sharp, 17 
A.L.T., 240; 2 A.L.R., 50. a’ Beckett, J. (1896). 


shareholders in a company against the manager, . 
, ejectiment were brought by different plaintiffs 


or agent of the company,also a shareholder in that 
company, that a certain sum was due to them for 
work done for the company оп u contract with the 
manager, the justices ordered the sum claimed 


122. — Costs — Taxation.] — Five actions of 


against the same defendant in respect of different 
measured portions which the plaintiffs claimed 
under several mineral conditional purchases 
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made on the same day. Verdicts for the defen. 
dant. On taxation of defendant's costs the 
prothonotary allowed £158 for costs of instruc- 
tions for brief, and apportioned the amount 
equally between the five cases, allowing an 
additional sum of £10 in one case for extra work 
done on it. Held, on motion by the defendant 
to review taxation, that the prothonotary had 
power to make an equal apportionment of the 
costs in question, and that the Court would not 
interfere with his discretion in making such 
appointment. Brown v. Walker (No. 2) 6 
N.S. W.L.R. (L.), 273; 2 W.N., 37. Martin, 
C.J., Fawcett and Innes, JJ. (1885). N.S.W. 


123. — Costs — Taxation — Second counsel— 
Review of disallowance by prothonotary.]— 
Where the prothonotary disallowed the costs of 
second counsel for the defendanta in an arbitra- 
tion in which the plaintiff claimed £138,000, the 
Court ordered a review of taxation. North 
Illawarra Coal Co. v. Commissioner for Railways, 
7 N.S. W.L.R. (L.), 346; 3 W.N., 31. Martin, 
C.J., and Innes, J. (1886). N.S.W. 


124.—Costs—Evidence оп commission—Con- 
sent — Costs of арреагапсе.] —- See Vale of 
Споуаа Coal Mining Co. v. Christie, 4 N.S.W. 
W.N., 56. |. Innes, J. (1887). N.S.W. 


125.—Costs—Taxation —Arbitration.]—On an 
application for a review of taxation it was held 
that the prothonotary was right in allowing a 
solicitor who conducted a case before arbitrators 
& suin of £15 15s. for ‘‘instructions to conduct 
&rbitration, involving lengthy perusals of mem- 
orandum and articles of association of the 
Cobalt Ore Refining Co.," Яс. Thorpe v. Mills, 
7 N.S8. W. W.N.,74. Foster, J. (1888). N.S.W. 


1Z25a.—Plaintiff with good cause of action — 
Champertous agreement with plaintiff nb bar to 
action —8Successful plaintiff deprived of costs.]— 
See SoLiciTor. 


125b.—Costs—Tuxation by Warden and Dis- 
trict Court judge—Goldflelds Act 1874, sec. 85 
—Right of client to withdraw summons for 
taxation—Offer to accept fixed sum in lieu of 
taxed costs.]— Where a client has taken out a 
summons for the taxation of a solicitor's bill of 
costs under sec. 85 of the Goldfields Act 1874 
before a Warden or District Court judge, such 
Warden or District Court judge may proceed 
with the taxation on the day appointed in the 
absence of either party, and neither the client 


PRACTICE (COSTS). 


370 


nor the solicitor can claim to have the taxation 
stayed without the consent of the other party. 
The Warden and District Court judge respec- 
tively may nevertheless stay proceedings on the 
summons on sufficient causes shown. A party 
is not entitled to call upon the advocate for the 
opposite party to prove express authority to do 
any act which is within the apparent scope of 
his authority as such advocate. A solicitor, 
writing to his clients respecting professional 
work performed by them in a Warden's Court, 
and in a District Court on appeal from the 
Warden’s Court, and in the Supreme Court on 
further appeal, stated his willingness to accept 
£210 for his professional fees without taxation. 
The clients refused the offer, and requested him 
to tax his costs. Held, that in rendering his 
costs for taxation he was not limited to the 
amount mentioned in the letter. R. v. Towner ; 
Reg. v. District Court (at Gympie), ex parte No. 
1 North Phaniz О.М. Co. Ltd., 7 Q.L.J., 139. 
Griffith, O.J., Cooper and Real, JJ. (1896). 
Q. 
126.—Warden's Court—Appeal to Supreme 
Court—Re-hearing—Costs—N.Z. Mining Act 1886 
(50 Vic. Мо. 51), secs. 250, 256—‘‘ Supreme 
Court Code.”]—In appeals on matters of fact 
from the Warden’s Court, under the Mining Act 
1886 (50 Vic. No. 51), there is a re-hearing of 
the case when the provisions contained in Table 
C. of the third schedule of the Supreme Court 
Code, with reference to the costs allowed in 
appeals from inferior Courts, do not apply, the 
amount of costs to be awarded being in the 
absolute discretion of the Court. Sawyer v. 
Caledonian G.M. Co. Ltd., 8 N.Z.L.R., 475. 
Conolly, J. (1890). N.Z. 


127. — Taxation of costs — Settling decree — 
Appeal — Certiorari.]—8See PRACTICE, 75. 


128.— Claim for compensation under Mining on 
Private Property Act 1884 (No. 796)—Costs may 
be awarded.]—See COMPENSATION, 1. 


129.—Costs — Application to amend writ of 
scire facias.|—Sce PRACTICE, 342. 


130.—Costs—Authority of solicitor to institute 
proceedings in client's name— Challenge to pro- 
duce authority —Costs as between solicitor and 
client.]— See SOLICITOR, 


131.—Costa— Official liquidator—Settling list 
24 
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—Shares at a discount—Registered contract— | could not be held under a miner's right, on the 
Illegal association.]—See COMPANY, 372. principle that those earliest in possession were 
entitled to protection against mere wrong-doers. 
Re Rogers, ex parte Bunn, A.R., 25th Nov., 
1859; A.R., 5th April, 1865. V. 


137.—Boundaries.]—A plaint in the Court of 
Mines, under the Act No. 32, sought to havethe 
boundaries of the plaintiffs claim defined. 
133, — Company — Solicitor and ellent — Un- . Defendants asserted a right to a portion of the 
authorised proceedings in company's name— | claim, which plaintiffs refused to recognise. 
Costs.]—See Company, 404c, 405. . Held, that the plaint should have been dis- 


133a. — Interpleader — Practice — Lien for | missed, as it was a suit not really about boun- 


crushing gold—Costs.]—See PRACTICE, 203a. ' daries, but a suit in which one party denied 
қ ; that the other party had any right. Banks v. 
133b.—Mandamus — Warden functus officio — : Granville, 1 W. & W. (L.), 163 (1862). v. 


Rule against successor—Costs.]—See PRACTICE, | | 
966a. 1$8.—Jurisdiction.]—A judgment obtained in 


; the Court of Mines for work and labour done 
133c. — Costs — Appeal from District, Court | wag wholly unauthorised, as the Act No. 34 


judge and assessors — Appeal on question of | expressly limited the jurisdiction of the Court 
costa—Goldfields Act 1874 (38 Vic. No. 11), see. | to. matters cognisable in a Court of Equity. 


74, Regulation 25—Judge's discretion—Order' ws, vy. Broadfoot, 1 W. & W. (L.), 215. 


131a.—Security for costs—Appeul from War- 
den—Statement of special case by District Court 
Judge (Q.)—See Рвлстісе, 152b. 


182.— Costs—Arbitration Aet 1892 (N.8.W.)— 
Company.]—See ARBITRATION, 5, 6. 


for costs part of judgment.]— See PRACTICE, 87a. | Banco (1862). V. 
134.—Motion to dissolve injunction—Costs.]— — 13) Boundaries.]—Semble, that а decree for 
See PRACTICE, 196. the settlement of boundaries was beyond the 


power of judges of Courts of Mines under Act 
No. 32, sec. 27, as beyond the powers of Courts 
of Equity. Albion Co. v. St. George United Co., 
4 W. W. 6 АҺ. (M.) 56. Molesworth, J. 


135.—Jurisdiction in trespass on claim—aAct | (1867). V. 
No. 345, вес. 89—Act No. 291.]—Àn action for! 140. — Decree final—Judgment on appeal.]— 
trespass on a mining claim may be brought іп | A judge of the Court of Mines by his decree 
the County Court by a claim-owner, where the | declared that the defendants in the suit had 
amount of damages sued for is within the County | encroached, and that accounts should be taken, 
Court jurisdiction. When а County Court judge | and that defendants should pay plaintiffs what 
refused to hear such a case, on the ground that | was due. On appeal, the Chief Judge of the 
the plaintiff's remedy was in the Court of Mines, | Court of Mines varied the decree only as to the 
under the Mining Statute 1865, а rule for а | extent of the encroachment, and remitted it so 
mandamus was made absolute, to compel him to | varied to the judge who made it, who proceeded 
hear the case. Reg. v. Dunne, ex parte Baillie, | to take accounts. On motion for prohibition to 
3 A.J.R., 118. Banco (1872). V. | restrain the judge from taking accounts on the 

| ground that he made his final decree before the 

XIII.—CovnT or MINES. appeal, and could do nothing further: Held, 

that вес. 145 of Act No. 291 contemplates only 
one decree, and it is enforceable at once, unless 
appealed from. Under sec. 174 the Chief Judge 


136.—Jurisdiction — Wrong-doers.] — Semble, | must so decide that the carrying out of his 
that the Court of Mines, under the Act No. 32, | decree shall be а purely ministerial proceeding. 
had jurisdiction tó grant an injunction applied | Taking accounts is not a purely ministerial pro- 
for by one party of miners, mining underneath | | ceeding ; ; itis quasi-judicial. The order appealed 
& public street, against another party interfer- | from is to be simply enforced without any other 
ing with them, although the land mined upon | judicial act. Ruleabsolute for a certiorari. Reg. 


XII.—County COURT. | 


See CoMPANY (WINDING UP); PRACTICE 
(Асттом). 








See PRACTICE (APPEAL, CERTIORARI, SPECIAL 
CASE). 
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v. Rogers, 5 W.W. & АВ. (L.), 206. Banco: 


(1868). V. 


141.—Concurrent jurísdiction.]—The Court of 
Mines and the Supreme Court have concurrent 
jurisdiction on certain subjects, and so far as the 
Courts of Mines decide cases their decisions can- 
not be altered or varied by the Supreme Court 
—by way of review—for error, or for further 
discovery of evidence ; and, as to cases pending 
in the Court of Mines, their pending, if relied 
upon, should stop the jurisdiction of the Supreme 
Court on the same subject. United Working 
Miners’ G. M. Co. v. Prince of Wales G. M. Co., 
6 W.W. & A'B. (E.), 25. Molesworth, J. (1869). 

V. 

142.— Supreme Court — Co-ordinate jurisdic- 
tion.]—Titles to mining claims and leases existed 
before, but were placed on a different footing by 
the Act No. 291, which created the present 
Courts of Mines. The Supreme Court has a 
concurrent jurisdiction with the Courts of Mines 
as to these titles, which however is generally not 
concurrently exercised in matters within their 
jurisdiction ; and, on this ground, & demurrer was 
allowed to a bill in equity, which put matters 
forward which could have been used as a defence 
to & plaint instituted by the defendants against 
the plaintiffs in a Court of Mines, for to enter- 
tain the bill would have caused inconvenience, 
and no counterbalancing convenience wasalleged. 
Gunn v. Harvey, 1 V.L.R. (E.), 111. Afoles- 
worth, J. (1875). V. 


143.—Mining Statute 1865 (No. 291), sec. 163 
— Inspection of books of company not party to 
suit.]—The judge of a Court of Mines has no 
power in a suit between two companies to order 
the defendant company to produce for inspection 
books of another company not a party to the 
suit. Park Co. v. South Hustler’s Reserve Co., 
8 V.L.R. (M.), 37. Molesworth, J. (1882). V. 


144.—Mining on Private Property Act 1884 
(No. 796), secs. 18, 22, 27—Claim for compensa- 
tion—Procedure.]—See COMPENSATION, 1. 


145.—Appeal from Court of Mines —Winding up 
of company.]—See PRACTICE, 78. 


XIV.—DECLARATORY ORDER. 
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: covenants contained in it. 
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mining lease has not complied with the labour 
Ives v. Lalor, 13 
Webb, J. (1887). 
у, 
147.—Judicature Act 1888 (No. 761), sec. 9, 
sub-sec. 5 (b), (Supreme Court Act 1890 [No. 
1142], sec. 63, sub-sec. 5 [b]) —Declaratory order 
—Jurisdiction of Warden.]—The provisions of 
sec. 9, sub-sec. 5 (b) of the Judicature Act 1883 
(No. 761), as to the pronouncing of a declaratory 
judgment, apply only to the Supreme Court, and 
therefore do not give a Warden or any other 
inferior Court jurisdiction to do so. Ives v. 
Lalor, 18 V.L.R., 941, at p. 941; 9 A.L.T., 98. 
Webb, J. (1887). V. 


V.L.R., 941 ; 9 A.L.T., 98. 


XV.— DECREE. 


148.—Settling decree—Taxation of costs—Ap- 
peal—Certiorari.]—See PRACTICE, 75. 


- 


X VI.— DISCRETION. 


149.—Discretion of Warden — Appeal.]—See 
Practice, 411. 


XVII. —DISMISSAI. 


See PRACTICE, 21. 


150.—Dismissal of claim—Right to flle new 
claim—Partnership—Allegations of fraud not 
proved, ]—See PARTNERSHIP, 26. 


XVIII.—DisrRicT COURT. 


151.— District Court—Company’s residence— 
22 Vic. No. 18, sec. 5—Jurisdiction—Prohibi- 
tlon.]—The plaintiff brought an action in the 
District Court against the defendant company 
at Newcastle to recover damages for injuries 
sustained whilst sinking a shaft on land belong- 
ing to the company in the Newcastle district. 
The company's registered office was in Sydney. 
Objection was taken to the jurisdiction. The 
judge decided he had jurisdiction, heard the 
case, and found a verdict for the plaintiff. 
Held (on application for & prohibition), that as 
the residence of the company was a question of 


it was not shown that the judge had perversely 


| fact, the Court could not grant a prohibition, as 
| 


146.—Declaratory order—Warden's jurisdic- | decided the question or that he had proceeded 
tion to make—Non-compliance with covenants in | on a wrong principle of law ; and, further, that 
lease.J—A Warden has no jurisdiction to make | the District Court judge was right in deciding 
a merely declaratory order that the holder of a | on the facts before him that the company was 


915 


resident in the Newcastle district. Holburd v. 
Burwood Extended Coal M. Co., 11 N.S. W.L. R. 
(L.), 365; 7 W.N.,70. Darley, C.J., Stephen 
and Foster, JJ. (1890). N.S. W. 


152.—District Court —Appeal—New trial—44 
Vic. No. 30.]—In an action for negligence in the 
District Court the judge refused a nonsuit moved 
for on the ground that there was no evidence of 
negligence. The jury having found a verdict for 
plaintiff, the defendants moved the District 
Court judge for a new trial on the ground that 
there was no evidence to support the verdict. 
The application was refused, and the defendanta, 
without appealing from this decision, moved the 
Full Court by way of rule nisi under 44 Vic. 
No. 30, to enter а nonsuit or verdict upon 
grounds substantially the same as those upon 
which the District Court judge had been moved 
for a new trial. The Court dismissetl the appeal 
on the ground that whilst the order of the Dis- 
trict Court judge refusing a new trial stood 
unappealed against, they could not make an 
order which would over-rule it. Wilson v. Sun- 
light G.M. Co., 12 N.S.W.L.R. (L.), 287; 8 
W.N., 75. Windeyer, Innes and Stephen, JJ. 
(1891). N.S.W. 


152a.—Mining Act (87 Vic. No. 13), secs. 78, 106 


— Schedule XI.—Appeal from Warden— Minute of 


decision—Jurisdiction of District Court.]—The 
District Court has no jurisdiction to hear an 
appeal froin a Warden unless a certified copy of 
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ing company—aAction for forfeiture of shares. }— 
See CoMPANY, 252. 


153a.—District Court —Warden — Taxation — 
Costs —Goldfields Act 1874, sec. 85.]—See Prac- 
TICE, 125b. 


154.—Power of District Court to amend sum- 
mons on appeal from Warden.]—35ee PRACTICE, 
449. 


1548. — Rule nisi for prohibition — Effect of 
appeal pending in District Court.] — See Prac- 
TICE, 3308. 


155.—Appeal from Warden's Court —Distriet 
Court—When constituted.]—See PRACTICE, 443. 


XIX.—HENLARGING SUMMONS. 


155a. —Enlarging time for notice of appeal.]— 
See PRACTICE, 74. 


XX.—EXECUTION. 


156.—Warden— Jurisdiction to restrain execu- 
tion.]—Semble, that a Warden has jurisdiction to 
restrain the improper issuing of an execution 
out of his own Court. Great Republic G.M. Со. 
v. Hussey, N.Z.L.R. 5 S.C., 196. Prendergast, 
C.J. (1886). N.Z. 


157.—0rder for inspection —Alleged encroach- 
ment — Motion for attachment — Obstacles pre- 
sented by defendant to order being availed of.] 


the Warden's decision is produced under sec. 106 | —See Mine, 3. 


of the Mining Act. The production of the 
register containing an entry of the Warden's 
order, but not of his decision, is not sufficient. 
Decisions of Molesworth, J., in Crocker v. Wigg, 
5 W.W. & A'B. (M.), 20; and Whiteman v. 
McGallan, 6 W.W. & АВ. (M.), 32, approved. 





158.—Decree to transfer mining share—Non- 


| compliance — Attachment.] — See ATTACHMENT. 
| 


159.—Execution—Fallure in, of mineral leases 
—Cancellation—Regulations.]—See LEASE, 53. 


159a.— Execution of foreign judgment—Com- 


Hz parte Lucas, 8 N.S. W. W.N., 33. Darley, pany registered in Victoria — Assets in N.S.W .]— 


C.J., Windeyer and Stephen, JJ. (1891). 
N.S.W. 


See PRACTICE, 171a. 


152b.—Goldflelds Act 1874 (38 Vic. No. 11), | _ 160-—Refusal of Warden to Issue execution— 


ес. 74—Appeal from Warden —Security for costs 
—Statement of special case by District Court 


to a special case stated by a District Court judge 


under sec. 74 of the Goldfields Act 1874. Drury | 


| Mandamus.]— See PRACTICE, 269. 


| 161.—Action against Warden—Refusal to issue 
judge—District Courts Act 1891, sec. 144.]—Sec. | 


144 of the District Courts Act 1891, providing ' 
for security of costs on an appeal, does not apply | 


execution.J—See PRACTICE, 214. 


162.—Refusal of Warden to issue execution — 
Judicial act.]—See PRAcrICE, 214. 


163. — Taking claim in execution — Inter- 


v. Brown, 7 Q.L.J., 14. F.C., Griffith, C.J., ! pleader — Title to land — Jurisdiction.] — See 


Cooper and Real, JJ. (1896). Q. 


PRACTICE, 204. 
153.— District Court (Q.) —Jurisdiction —WMin- , 


164.—Mines Act 1877 (N.Z.), (41 Vie. No. 42), 
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of New South Wales. Defendant’s affidavit 
stated (uncontradicted) that he had never been 
served with any process, nor had he heard of 
, the proceedings till after judgment was obtained. 
| On an application to a judge an order was 
| obtained granting liberty to plaintiff to issue 

execution on that judgment. On a motion to 

166.—Absent Defendants Act (4 Vic. No. 6)-- set that order aside : Held—(1.) That the Court 
Foreign согрогайов.|--Тһе provisions of the | had power to entertain the motion. (2.) That 
Absent Defendants Act apply to the case of a the plaintiff's signature need not be verified by 
foreign corporation. Brown v. Melbourne and ! affidavit. (3.) (Hargrave, J., diss.), that as the 
Newcastle Minmi Colliery Co. Ltd., 4 N.S.W. | defendant did not reside in New Zealand when 
S.C. R. (L.), 36 (1864). N.S.W. the action was commenced, and as no process or 
notice had been served on him, the order should 
be set aside. Warner v. Fischer, 13 N.S.W. 


S.C.R. (L.), 346. Martin, C.J., Hargrave and 
167.—Foreign corporation—4Action against— | 


' Faucett, JJ. (1875). N.S.W. 
Contract —Domicile — Branch office — Agency — | 


Manager—Service of writ —C.L.P. Act 1853, sec. 169. — Foreign judgment — Married woman 
14.]—If a foreign corporation having a branch | with separate estate —Non-joinder of husband-— 
office in New South Wales carries on business | Creditors Remedies Act (19 Vic. No. 12).] — A 
there in such а way as to be resident for the | judgment obtained in Victoria in an action for 
purpose of service of process, then such corpora- : the price of mining shares, in which the husband 
tion can be properly sued in New South Wales | was not joined, against a married woman with 
for every cause of action arising there on which ! separate estate, will not be enforced in New 
a home corporation may be sued. Great Cobar | South Wales notwithstanding that the defendant 
Copper M. Co. v. Comptoir D'Escompte de Paris, | appeared and unsuccessful defended such 
10 N.S. W.L. К. (L.), 55; 5 W.N., 100. Darley, | action, Marks v. Casey, 7 N.S. W. W.N., 35. 
O.J., Stephen and Innes, JJ. (1889). N.S.W. Foster, J. (1890). N.S.W. 


sec. 96—Claim may be taken in execution. |- 
See CLAIM, 39. 





165.— Presumption of due execution of instru- 
ment—Seal of company.]—See Company, 168. 


ХХІ. -FoREIGN ATTACHMENT. 





i 
XXII.—ForEIGN CORPORATION. 





170.—Foreign judgment—Supreme Court of 
Queensland—19 Vic. No. 12.]—See Glanmore and 
Monkland G.M. Co. v. Buckland, 1 N.S.W. 
W.N., 92. Faucett, J. (1884). N.S.W. 


XXIII.—FOREIGN JUDGMENT. 


168.—Foreign judgment—N.Z. judgment for 
callis. ]— Defendant had been a shareholder in 
the Dayspring G.M. Company, the scene of 
operations being in New Zealand, where the 
company was registered. In 1869 the defendant 
sold out, and the shares were duly transferred 
to and registered in the names of the purchasers. 
The defendant left New Zealand in 1870. The 
company was wound up in 1871, and the defen- 
dant was put on the list of contributories. Tho 
official agent applied for payment of a call to & 
person appointed to collect the rents of the 
defendant in New Zealand, who paid the sum 
demanded. The defendant never authorised or 
ratified the payment. A further call was inade, 
and not paid. £67 7s. was then demanded from 
defendant's agent, and that sum not having been 
paid judgment was got in the District Court | Fishery Co. v. Emerson, Knox, 80. Smith v. 
against defendant for £72 10s. 6d. That was | Campbell, 7 N.S. W. W.N.,10. Foster, J. (1890). 
made a judgment of the Supreme Court of New N.S.W. 
Zealand, and a memorial of it was filed (under | 171a.—Execution on foreign judgment—Com- 
sec. 2 of 19 Vic. No. 12) in the Supreme Court | pany registered in Victoria — Assets in New 


171. — Foreign judgment — Creditors Reme- 
dies Act (19 Vic. No. 12) —Miners' rights in New 
Zealand — Residence in New South Wales.] — 
This was an application for leave to enter up 
judgment upon a memorial of a judginent of the 
Supreme Court of New Zealand for goods sup- 
plied to defendant's manager. To this action 
defendants had not appeared, and judgment had 
been signed against them on default. Defendants 
resided in New South Wales, but held miners’ 
rights in New Zealand, and worked in partner- 
ship with residents of New Zealand a mining 
claim and crushing machinery. Execution under 
19 Vic. No. 12 refused, following Brisbane Oyster 
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South Wales.]—Order made to issue execution in 177.—Frontage claims.] — “Іп that case— 
New South Wales under 19 Vic. No. 12 on a | M'GUl v. Tatham, Supreme Court, 18th May, 
judgment obtained in Victoria by a married | 1865—the holders of a frontage claim sought an 
woman against a no-liability company registered | injunction against claimants for block claims 
in Victoria, but whose land was іп New South | mining and registered within their area. The 


Wales. Dean v. Rising Moon G.M. Co., 10 | lead had not been found at all, and it was prob- 


N.S.W.W.N., 77. Foster, J. (1893). N.S.W. 
XXIV.— GROUNDS oF APPEAL. 


171b. — Appeal or rehearing — Grounds of 
appeal—Mining Statute 1865 (V.), вес. 216.]— 
See PRACTICE, 51. 


XXV.—INFORMATION. 


172.— Information — Remedy for unauthorised 
possession of Crown lands.]—See Crown LANDS, 
24. 


172a.—Warden’s Court—Reeovery of penalty 
— Information or complaint.]—Sec PRACTICE, 
441. 
XXVI.—I5NJUNCTION. 


172. — Omission of the words ‘servants, 
agents, or workmen."]—The omission of the 
words ** servants, agents, and workmen” іп an 
injunction does not diminish the responsibility 
of those to whom the injunction is directed for 
the acts of their servants, though it may 
perhaps diminish the responsibility of the ser- 
vants for their own acts. Lane v. Hannah, 1 
W.& W. (E.), 72. Molesworth, J. (1861). V. 


174.—Order made out of district — Irregu- 
larity.]—Under the Act No. 32 an injunction 
order made by the judge of a Court of Mines 
outside his district was held to be bad. James 
v. Higgans, | W. W. & АВ. (L.), 54. Banco 
(1864). V. 


175.] — Where an application was made to the 
Court of Mines to dissolve an injunction, and 
another application by the other party was 
made to vary it, and the Court refused both 
motions, but made an order for an injunction 
similar to the one first obtained: Held, that 
such a course was irregular, and the appeal 
against the injunction was allowed. Ibid. У. 


176.—Pending appeal from Warden. ]—Sembe, 











able it might pass through the block claim. 
The Court decided upon that ground that the 
injunction should be awarded to protect the 
holders of the frontage claims from embarrass- 
ment and confusion. The Court relied much on 
the course of the lead being in no way ascer- 
tained, and the holders of the frontage claim 
being in no default as to delay, but said nothing 
as to what should be done if the opposite of 
those facts were presented. Upon an injunction 
motion these facts might be regarded indepen- 
dently of the legal rights of the parties.”— Per 
Molesworth, J. United Extended Band of Hope 
Co. v. Tennant, 3 W. W. % АҺ. (M.), БІ. 
(1866). V. 


178. — Attachment.] — No person is to be 
attached for contempt of Court when he merely 
exercises his right to the utmost, which he 
thinks he is justified under the orders of the 
Court in doing, if those orders admit of two 
constructions, one of them being consistent with 
his view of his rights. Astley United G.M. Co. 
Regd. v. Cosmopolitan С.М. Co. Regd., А.К., 
1st Oct., 1867. V. 


179. — Breach.] — If an injunction is against 
doing mischief, and the works cannot go on 
without doing some mischief, the works must be 
stopped or the injunction will be regarded as 
broken, and the persons will be visited with the 
penalties for that breach. Bonshaw Co. Regd. 
v. Priuce of Wales G.M. Co. Regd., 5 W.W. 
& A'B. (E.), 140 (1868). V. 


180. — When equity doubtful.) — When the 
plaintiff's equity is doubtful, an injunction ought 
not to be granted. Attorney-General v. Scholes, 
5 W.W. & АВ, (E.), 164. Full Court (1868). 

V. 

181. — Title — Estoppel — Agreement.]—4A., В. 

and C., three mining companies, entered into an 


that under the Act No. 32 a judge of the Court | agreement respecting certain land in dispute 
of Mines could grant an injunction in an appeal! between them. They agreed that this land 
from the Warden pending the hearing of the should become the property of another company, 
appeal Dennis v. Vivian, 1 W. W. & A'B. | D. The ground to be occupied by D. was de- 
(L.), 201. Banco (1864). See Act No. 291, scribed on a plan by two lines, one showing the 
sec. 164. V. northern boundary and the other the western ; 
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and it was agreed that D. should not work to ' not granted. Kidd v. Chibnall, 4 V.L.R. (L.), 
the north or west of these lines. D. did work ' 490. Stawell, C.J., and Barry, J. (1878). V. 


to the north of the northern boundary. В.. 184.—Mining Statute 1865—Act No. 291, sec. 
applied for an injunction to restrain D. from | 203 — Parties — Notice — Title — Evidence — Man- 
working on the ground to the north o the ager—Miners’ rights — Special case — Costs.) — 
northern boundary, which ground was claimed When two parties by the same notice apply for 
by B. Bum that as B. company by their bill , an injunction under the Act No. 291, sec. 203, 
showed no title to the ground by possession or ' and only one of such parties appears on the hear- 


otherwise, aod 9a they rested their aser solely ing, the Warden should dismiss the application. 
on the agreement, as an estoppel to prevent D. Quere, has the Warden power to amend by 


from questioning their title, an injunction should — 
striking out name of party not appearing? When, 
not be granted. Band of Hope and Albion Con. 42224 А : : 
on such an application, the evidence of the appli. 


sols v. St. George United Co., 1 A.J.R., 174. cant's title isa recent transfer, it requires cor- 


Full Court (1870). f y. roboration, 1.6., the title of the transferror. 
182.—Colour of title—A prima facie case neces- | Mere marking out, and registration of claim by 
sary to entitle party to injunction—Object of in- | a defeated complainant for forfeiture, would not 
Junetion.]—B. applied for an injunction against | be an answer to an application for injunction 
A. to prevent A. working a certain mining tene- | against him. And, semble, evidence of the pro- 
ment claimed by B. Part of the land claimed | ceedings for forfeiture could not be given by 
by B. conaisted of a street called Pleasant Street, | parol on application for injunction if objected 
under which C. was mining. It appeared that to. When а claim has been transferred to the 
C. had strong colour of title to the land in manager in trust for an incorporated company, 
question, except the street, while B. had some | and the manager has miners’ rights in his own 
colour of title to the street. There was a ques- | name, he cannot apply for injunction in his own 
tion whether the street was exempt from mining | name under the Act No. 291, sec. 203. On 
operations, as applied to public purposes, or | special cases costs will not be given against a 
withdrawn by proclamation. Molesworth, J., | Warden unless specially asked in the rule nisi. 
in giving judgment, said—‘‘ For interlocutory | Grant. у. Lawlor, З V.L.R. (M.), 15. Moles- 
purposes I think I may properly stop the defend- ' worth, J. (1877). V. 
ants, if the plaintiffs submit to be stopped also | 


as to Pleasant Street. Order—If the plaintiffs | 1 reagent in an encroachment suit. After ір. 


consent, cross injunctions as to Pleasant Street.” | junction granted defendant purchased the in- 
Hd; e appeal, PRAY ented to E. terests of some of the plaintiffs, and continued 
abeclate injunebion ns to Pleasant Street. Band | mining regardless of the injunction. On motion 
Of CHOpé and Consoli Cos VY: AI, Baint Co 2 | to commit him for alleged breach: Held, that 
A.J.R.,37. Molesworth, J. and Е.С. (1871). V. | the motion must be refused, ав he ought not to 
182a.]— The Court, by granting an injunction, | be punished for doing that which some of the 
does not necessarily determine the suit ; it only | plaintiffs had allowed him to do. Attorney- 
keeps intact and inviolate property which might General v. Boyd, 4 A.J.R., 103. Molesworth, J. 
otherwise, pending the final decision of theCourt, | (1873). V. 


be destroyed. То obtain an injunction, however, 186.—Sequestration for breach— Act No. 274, 
SPs лопаекох a proni Jaci cese that be | вее. 248.]—The property of a registered mining 
may ultimately succeed, although it need поё. company may be sequestrated for disobedience 
follow that he will succeed. bid, 2 A.J.R., 49. | of an infunctiun, add the aro petty mentioned in 
тык STL): | Act No. 274, sec. 243, is the property of the 
183.--Ех parte—Irreparable damage.]—Anex corporation. Оп moving for a rule for sequestra- 
parte injunction to restrain a defendant from ' tion, the writ of injunction must be produced to 
mining, allowed under the Common Law Pro. the Court. Parade G.M. Co. v. Black Hill 
cedure Act (No. 274), вес. 242, will be set aside 8. E. G.M. Co., 5 A.J.R., 85. Banco (1874). 
if the party obtaining it has not fully and clearly : V. 
stated facts sufficient to-show that irreparable!  187.]—In cases of encroachment an order for 
damage is likely to aocrue if the injunction be inspection will not be granted when there are 


185.]— Plaintiffs obtained an injunction against 
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other means open to the parties of obtaining the ' surplus of the gold over and above the working 
required information. Band of Hope Co. v. expenses to be paid into a bank in the joint 
Williama Freehold Co., 5 V.L.R. (E.), 257. names of the managers of the plaintiff and 
Molesworth, J. (1879). V. defendant companies, the plaintiff -company 
having liberty at all reasonable times, at their 
own expense, to inspect the workings of the 
defendant company on the land. Band of Hope 


188, —Injunction— Inspection — Encroachment 
— Proving different case from that made by ЫП.) . 
—The plaintiffs, by their bill and affidavits, 


made a case of recent encroachment by the 
defendant company on the plaintiff's mine, by 
means of branch drives. They failed in sub- 


stantiating such encroachment, and then en- 


deavoured to prove a different case of encoach- 
ment by the defendant’s main drive, which was 
constructed five years previously. 
they were not entitled to prove a different case i 
from that originally put forward, and motion for | 
injunction and inspection dismissed with costs. | 
Parker's Freehold United Quartz Mining Co. v. 
Parker's United Co., 7 V.L.R. (E.) 16; 2 
A.L.T., 130. Molesworth, J. (1881). V. 


Held, that ` 


' and Albion Console v. Young Band Extended 
| Q.M. Co., 8 V.L.R. (E.), 120; 3 A.L.T., 125 
· (1882). 


VY. 


191.—Injunction —Breach of order—Mixing 
quartz.]—W here there was an order against a 
defendant company that they might continue to 
work auriferous land the title to which was in 
dispute in the suit, on the terms of keeping an 
account of the gold extracted and paying into a 
bank named the surplus proceeds of it after 
working expenses, and the defendant company 
worked the land in dispute in conjunction with 
adjoining land of their own and mixed quartz so 


obtained before extracting the gold from it, and 
then paid into the bank a proportionate part of 
the gold obtained from the quartz so mixed : 
Held (per Molesworth, J.), that that was not a 
substantial breach of the order, and €hat if it 
were the plaintiffs proper course was to apply 
to vary the order, or to proceed against the 
defendant company for contempt. But, held 
per the Full Court (Stawell, C.J., Williams and 
Holroyd, JJ.) on appeal, that the defendant 
company had committed a distinct breach of the 
order, and defendant company ordered to pay 
into the bank the whole of the gold the proceeds 
of the quartz they had во inixed. Band of Hope 
and Albion Consols Co. v. Young Band Extended 
Q. M. Co., 8 V.L.R. (E.), 277; 4 A.L.T., 60 
| (1882). V. 


189. —Interlocutory injunction—Title —Mining- | 
encroachment — Acquiescence.] — Interlocutory | 
injunction, to restrain a trespass to a mine, 
refused where the plaintiffs, or those through , 
whom they claimed, were aware of the defend. ` 
ants having worked on the ground in question 
for two years, and had taken no previous steps , 
to stop them. Ifa person believes that his land . 
is encroached upon, he should ascertain what its 
boundaries are, aud if a person comes near his ' 
boundary to sink a shaft, he should take im- : 
mediate steps to assert his claim and prevent 
encroachment. Band and Barton United Co. v. | 
Young Band Extended Q. M. Co., 7 V.L.R. (E.), 
162. Molesworth, J. (1881). V. 


190.—Injunction — Securing the gold.] — An 


injunction was obtained ex parte against a “по 192.—Injunction— Minister of Crown— Petition 
liability " company to restrain it from working ор right — 20 Vic. No. 15 — 24 Vic. No. 7.] — In- 
on ground which was claimed by both plaintiff junction refused to prevent Minister of Works 
and defendant company. This injunction was ' from acting in violation of agreement between 
subsequently dissolved by the primary judge | plaintiffs and him as agent of the Crown. Held, 
(Molesworth, J.), on the ground that it was , that under the circumstances, a petition of right 
obtained by misrepresentation ; but the defen- Was the only remedy. Newcastle Wallsend Coal 
dant company was ordered to keep an account, Co, v, Arnold, 2 N.S. W.S.C. R. (E.), 26. Stephen, 


of the gold taken by it from the land, the! C.J., Milford and Wise, JJ. (1863). N.S.W. 
primary judge refusing the request of the. 


plaintiff for an order that the gold obtained by | 198. — Injunction — Action against wrong 
the defendant should be paid into a bank. defendant—Suing agent of mining company— 
Held, by the Full Court (Stawell, C.J., Williams Execution against ceompany —Absent Defendants 
and Holroyd, JJ.) on appeal, that the plaintiff | Act.) — A. brought an action (under Absent 
company was entitled to an order directing the Defendants Act) against B., as the agent of a 
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mining company called C., and issued execution | plaintiffs land, the plaintiff may rely on hia 
upon the plant, &c., of a corporation called C. ' possession merely, without showing in what way 
(Limited), and there was no dispute that the ' he has acquired a right to mine, under the 
debt was due by it. Held, that the action was not Goldfields Act 1866 (30 Vic. No. 32). Great 
against C. (Limited), and that the debt did not ! Extended Sluicing Co. v. Hales, Mac. 896. 
justify the seizure. Injunction granted to re- | Chapman, J. (1871). N.Z. 


strain the sale. (Wise, J., dise.) Melbourneand | 198. tnjunetion—Election of directors—Rival 
Newcastle Minmi Colliery Co. Ltd. v. McLean, ' yards of directors—Sham suit in name of com- 
3 N.S.W.S.C.R. (E.), 105. Stephen, C.J., Mil- | заду.) See ComPany, 68. 


ford and Wise, JJ. (1864). N.S.W. | 
. 199. — Injunction — Patent — Infringement of 


193a. — Mining business — Interim injunction | gold mining machinery.]—5See PATENT, 2. 
to restrain working.]—As a general rule in the 
case of a mining business it is more convenient 
to grant an interim injunction to keep matters 
in statu quo till the hearing, than to direct an 
account of dealings to be kept. ‘‘ It is not like 
the case of an ordinary commercial business; | 201.—Injunetion — Compensation — Breach of 
there there is no very great difficulty in the | statutory contract with reference to construc- 
keeping and checking the account. But in the | tion of railway.]—See STATUTE, 4. 
case of a mine it means keeping a check over the | 
amount of ore taken out of the mine, following 
that ore to the battery, and seeing what return 
it gives on the crushing. The plaintiff could 
not possibly have any adequate control over all | 208 .— Injunction — Secretary of company — 
these opérations во as to be able to check their | Masters and Servants Act 1863—Contract —Wind- 
accuracy. It, therefore, appears to me that the | img up.]—5ee EMPLOYER AND EMPLOYE, 9. 
granting of the injunction is the more convenient ' 
course. If the defendants were allowed to go XXVII. —INTERPLEADER, 
on working the mine, I think the plaintiff might | 


200. —Injunction —Contract for sale of severed 
chattels—Specific performance— Contract involv- 
ing continuous acts.]—See 8РЕСІРІС PERFORM- 
ANCE, 1. 





202.—Injunction—Equity Act 1880, sees, 4, 57 
—Breach of covenant of quiet enjoyment—Pas- 
toral lease.J—See Crown LANDS, 22. 





eae 203a. — Interpleader — Practice — Lien for 
be unduly prejudiced.” —Per Owen, J. Barclay | crashing gold—Costs.]—Gold was deposited with 
v. Neeld, 11 N.S.W.W.N., 9 (1594). N.S.W. ! the defendant bank for safe custody. The plain- 
194.—Crown grant—Reservation of minerals | tiffs alleged that they had deposited it. After 
—Trespass—Injunction.]—See Lease, 68. | it was deposited, P. gave notice to the bank not 
| to hand it over without his authority. The 
' bank refused to deliver it to the plaintiffs, and 
the plaintiffs then brought an action of trover. 
| The defendants asked for an interpleader order, 
; alleging that the gold had been deposited by the 
plaintiffs and P. P. swore that he had a lien on 
the gold for the costs of crushing it, and that 
he, and not the plaintiffs, had deposited the 
gold. Held, that the order should go, that the 
coats of the bank should be paid by the party 
unsuccessful in the action, and that the costa of 
| the bank should be a first charge on the gold. 
| Nolan v. London Chartered Bank, 6 N.S.W. 
W.N., 127, followed. Bray v. Bank of Austral- 
197.—Lateral support — Injunction — Title— | asia, 13 N.S.W.W.N , 32. Cohen, J. (1896). 
Possession.]—On an application for an injunc- | N.S.W. 
tion in an action for injury to lateral support to ' 204.—Taking claim in execution—Interpleader 
restrain the defendant from continuing or re- , — Title to land—Jurisdiction.] — Semble, that 
peating acts calculated to affect injuriously the where a claim has been taken in execution a 
25 


195.—Injanction — Notice of — Contempt.]— 
What constitutes sufficient notice to directors 
of a mining company of an injunction restraining 
them from paying over dividends having been 
granted to warrant their being committed for a 
contempt of Court on breach ? Attorney-General, 
ex relatione Mills v. Hughes, 1 S. A.L.R., 27. 
Hanson, C.J., and Gwynne, J. Equity (1867). 
S.A. 
196.—Injunction—To dissolve costs of motion.) | 
— Attorney-General, ex relatione Mills v. Hughes, 
1S.A.L.R., 27, at p. 31. Hanson, C.J., and 
Giwynne, J. Equity (1867). S.A. 
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magistrate іп New Zealand has jurisdiction to ' Sunny Corner S.M. Co. v. Morgan, 1 N.S.W. 
entertain an interpleader summons, notwith- ' W.N., 91. Faucett, J. (1881). N.S.W. 
standing that a question of title to land is 
involved. Campion v. Turton, N.Z. L.R. 3 S.C., | 
337. Williams, J. (1882). N.Z. 


213.—Company—Registration— Winding up— 
Judgment against official manager.]—See Cox- 
PANY, 367. 
XXVIII —INTRUSION (WRIT OF). XXXIIL-—JupicraL Аст. 

205.—Writ of intrusion — ** Office found " — 
Adverse possession against Crown—21 Jac. I. c. 
14.]—See Crown LANDS, 8. 


ı See PRACTICE (PROTECTION ORDER). 

| 214.—Refusal of Warden to issue execution— 
Judicial act.]— The issuing of a writ of execution 
' or warrant of distress is a judicial act, and an 
| action for damages does not lie against a Warden 


207.—Pleadiug—No allegation of title.]—See | for refusing to issue such a writ or warrant. 


206.—Writ of intrusion—Nullum Tempus Act.] 
—See Crown, 16. 


POSSESSION, 5. Lynch v. Wood, Mac., 179. Chapman, J. (1868). 
| 
208.—Intrusion—Statates of Limitation.]—See Ne 
CRowN, 6. : XXXIV.—JvRIsDICTION. 


209.—Writ of intrusion—Remedy for unauthor- | See AccouNT; By-LAWS AND REGULATIONS ; 
ised possession of Crown lands.]—See CROWN | Company; Leask; Like; Міменв RioHT; 


LANDS, 24. PARTNERSHIP ; PRACTICE (APPEAL, CERTIORARI, 
| Costs, County Court, Court or MiNEs, INJUNC- 
XXIX.—IRREGULARITY. | TION, PROHIBITION, SUPREME COURT, WARDEN, 
; RESIDENCE AREA; Коло; TREs- 
See PRAcTICE, 350. WARRANT) SENE : i 
, PASS. 
XXX.—Issvrs. | 215.—Jurisdietion — Local Courts — Partner- 


| ship.]— Where the sole right of a local Court in 
| mining partnership concerns was to wind up 
| partnerships by taking disputed accounts, and 


See TRESPASS, 7. 





ХХХІ. —Јорає. it assumed to make an order practically intro- 
See Company, 309, 315, 330; PRACTICE, 45, | ducing & new partner into the partnership in 
61; See also PRACTICE (JURISDICTION). ! place of another, а rule nisi for prohibition was 
| granted. Armstrong v. Daly, 1 V.L.T., 152. 

Barry, J. (1856). V. 


XXXII. —JupGMENT. 
215a.—Judge of Court of Mines—Warrant— 
Amount.J—A judge of a Court of Mines has 
210.—Judgment.]—À judgment recovered іп | power on summons to set aside a warrant of 
the Court of Mines, but afterwards set aside on ; execution issued for too much. Semble, that an 
appeal, is no bar to an action in the County | appeal would lie from the order made on such a 
Court for the same cause of action. Wilson v. | summons. A warrant of execution issued for 
Broadfoot, 2 W. & W. (L.), 97. Banco (1863) ^ too much is bad altogether. Sea Q.M. Co. v. 
V. Sea Queen О.М. Co., 5 A.J.R., 112. Molesworth, 

211.]—An adjudication of forfeiture or aban- | J. (1874). V. 
donment by the Warden onures only to the party 
in whose favour the Warden decides. It cannot 
be taken advantage of by others. Critchley v. 

Graham, 2 W. & W. (L.), 211. Banco (1803). 


See COMPANY ; FORFEITURE. 


216. — Mining Statute 1865.] — Semble, that 
' wherever by any other Act jurisdiction is con- 
| ferred on the Court of Mines the provisions of 
, the Mining Statute 1865, if applicable, attach. 


212.—Regulations 16, 19, Regule бедене | Colonial Bank v. Willan, 5 A.J.R., 53. Ј.С. 
February 23rd, 1856—Common Law Procedure (1874). V. 
Act 1857, вес, 91 —Judgment for default in not 217.—Warden—Act No. 291, sees. 177, 101, 
proceeding to trial — ** Next sittings."] — See | sub-sec. 3.]—A Warden has no jurisdiction to 
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entertain a plaint for damages for the illegal 
forfeiture of shares in a registered mining com- 
pany. Newey v. Garden Gully United Q. M. Co., 
5 A.J.R., 116. Molesworth, J. (1874). V. 


218.—Warden—Act No. 446, sec. 23—8Speelal 
case.]—An order pronounced by a Warden after 
he has refused to state & case for the opinion of 
the Chief Judge is completely ultra vires. Act 
No. 446, sec. 23. Reg. v. Thompson, ex parte 
Costin, 4 V.L.R. (L.), 515. Banco (1878). See 
Lang v. Costin, A. R., June 3rd, 1878. V. 


219.—Mining Statute 1865 (No. 291), secs. 36, 
101 (3), 177—Water right license—Jurisdiction 
of Warden.]—A Warden has jurisdiction under 
the Mining Statute 1865 (No. 291), sec. 101, sub- 
sec. 3, and sec. 177, to hear a complaint by the 
holder of a water right license for the diversion 
or abstraction of water from his source of supply. 
Trahair v. Rocky Mountain Extended G.M. 
Sluicing Co., 11 V.L.R., 281. 
(1885). V. 


220.—Mining on Private Property Aet 1884 | 
(No. 796), secs. 18, 19, 21—Assessing amount of ' 


compensation —Jurisdiction of Warden to state | — 
| its operations elsewhere than in Victoria, and 


| has its registered office in Victoria in a place 


special case.]—In assessing the amount of com- 
pensation to be awarded to the owners of land 
under the Mining on Private Property Act 1884 


(No. 796), à Warden acts in his judicial capacity | 


as Warden, and not as a mere persona designata 


for assessing compensation. He may, therefore, | 
as such Warden, state a special case under the | 


Mining Statute 1865 (No. 291), for the opinion of 
the Court. Re Frederick the Great Tribute Co., 
13 V.L.R., 373; 8 A.L.T., 174. 
(1887). V. 


221.—Up to what time Warden may state 
special ease.] — A Warden has jurisdiction to 
state a special case for the opinion of the Supreme 
Court, on an application made immediately after 
he has orally delivered a reserved judgment, but 
before he has entered it. Lang v. Costin, 4 
V.L.R. (L.), 512 (see PRACTICE, 218), distin- 
guished and explained. Re Frederick the Great 
Tribute Co., 13 V.L.R., 373; 8 A.L.T., 174. 
Webb, J. (1887). V. 


222.—Jurisdiction of Supreme Court —Mining 
company carrying on operations out of colony— 
Registered office in colony—Mining district — 
Winding up—Mining Companies Act 1871 (No. 
409), secs. 59, 61--Мініпд Companies Act 1886 


PRACTICE (JURISDICTION). 





Molesworth, J. : 
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(No. 881), sec. 2.]—The Supreme Court has no 
jurisdiction to order the winding up of a mining 
company registered under the Mining Companies 
Act 1871 (No. 409), and having its registered 
office in a mining district of the colony of Vic- 
toria, but carrying on its operations out of the 
colony. In re Paroquet Q.M. Co. No Liability, 
15 V.L.R., 609. | Hodges, J. (1889). 


223.—Jurisdiction of Supreme Court —Mining 
eompany carrying on operations out of Victoria 
— Registered office in Victoria—Mining district 
—Winding up—Mining Companies Act 1871 (No. 
409), sees. 59, 61—Mining Companies Act 1886 
(No. 881), see. 2.]—Quere, whether the Supreme 
Court has jurisdiction to wind up à company 
carrying on business out of Victoria if the regis- 
tered office be in Victoria but in & part of the 
colony which is not within a mining district ? 
In те Paroquet G.M. Со. No Inability, 15 
V.L.R., 609. Hodges, J. (1889). See next 
case, V. 


224.—Mining company carrying on operations 
elsewhere than in Victoria—HRegistered office іп 
Victoria—Winding up—Jurisdiction of Supreme 
Court.]— Where a mining company carries on 


not within any mining district, the Supreme 
Court has jurisdiction to order the winding up 
of such company. In re Tumut Alluvial G. M. 
Co., 19 V.L.R., 391 ; 16 A.L.T., 54. Williams, 
J. (1893). V. 


225.—Mines Act 1890 (No. 1120), secs. 216, 336 
—Jurisdiction of Warden — Mining on private 


Webb, J. | property.]—The Warden has jurisdiction to deal 


with leases for mining on private land. Haw- 
thorne v. Henderson, 15 A.L.T., 83. Hood, J. 
(1893). V. 


226.—Mines Act 1890 (No. 1120), Part II.— 
Mining on private property — Jurisdiction of 
Warden to state special case.}—A Warden sitting 
to take evidence as to an application for a lease 
to mine on private property, under Part II. of 
the Mines Act 1890 (No. 1120), bas no jurisdic- 
tion to state a special case for the opinion of the 
Supreme Court. Jn re Smith, 21 V.L.R., 80; 
17 A.L.T., 78; 1 A.L.R., 64 (sub пот., In re 
MacDermott). Madden, C.J. (1895). V. 


227.—Mines Act 1890 (No. 1120) —Genera! Rules 
for Proceedings before Wardens, Rule I.—‘‘ Sub- 
ject matter in dispute "—** Interest in land”— 
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Jurisdiction of Warden.]—A tributer sued the | the necessity of a Warden's Court being pro- 
lessees of land, held by them from the Crown for | claimed in the district. Mathers v. Hillery, 1 
mining purposes, for the alleged breach of a tribu- | Q. L.J., 129. F.C., Harding, A.C.J., and Pring, 
ter's agreement made between them. Held, that, | J. (1883). Q. 
irrespective of the question whether the agree- 
ment did or did not confer an interest in land 
upon the tributer within the meaning of Rule I. 
of the General Rules for Proceedings before | 
Wardens, the ** subject matter in dispute" was 
the breach of the agreement, and was not an 
interest in land, and that the Warden had con- 
sequently no jurisdiction to entertain the com- 
plaint, the parties not residing in the district in 
which the Warden sat. Morrison v. Teague, 17 
A.L.T., 87; 1 A.L.R., 74. Holroyd, J. (1895). 
V. 
228.—Mines Act 1890 (No. 1120), sees. 15, 19, 
135, sub-secs. 1, 3, 12—Jurisdiction of Warden — 
Land exempt from occupation—Government road 
—Trespass—Permit by eouncil.]—The Warden 
has jurisdiction to hear a complaint for trespass 
to a public road, exempt from occupation under 
sec. 15 of the Mines Act 1890 (No. 1120), as to 
which a permit has been given by the local 


council under sec. 19. Sims v. Demamiel, 21 


231a. — Jurisdiction — Warden — Sale of resi- 
dence area —Goldflelds Act 1874 (38 Vie. No. 11), 
secs, 32, 67.]—Sec. 32 of 38 Vic. No. 11, does 
not confer exclusive jurisdiction in the Warden's 
| Court to hear an action for money due on the 
sale of a residence area. A Small Debts Court 
has jurisdiction to hear a complaint for the 
balance of money due in such a case. Lee Gow 
v. Williams, ex parte Williams, 6 Q.L.J., 232. 
Cooper and Chubb, JJ. (1895). Q. 





231b.—Actions under Employers Liability Act 
(Q.), (52 Vie. No. 3)—Jurisdiction of Supreme 
Court..] — See PRACTICE, 382a. 


232.—Goldflelds Act 1866 (30 Vic. No. 32), sec. 
62— Jurisdiction of Warden—Forfeiture—Claim 
—Excess of ground.]— Where holders under 
miners’ rights, and a Warden's certificate for an 
extended claim, hold ground in excess of the 
area authorised by the certificate, a Warden has 
jurisdiction under sec. 62 of the Goldfields Act 
1866 (30 Vic. No. 32), on a complaint for that 
purpose, to decree forfeiture of such excess. 
Ching Tong Fong v. Lee Chung, 1 N.Z.J.R., 
139. Chapman, J. (1873). N.Z. 


283. — Winding up—Court having jurisdiction. | 
—The District Court for the district where it 
was contemplated that a mining company would 
carry on operations is the proper tribunal to 
entertain a petition to wind it up, although no 
operations have been actually carried on. The 
Supreme Court has no jurisdiction where there 
is a District Court for such district. In re Sub. 
marine G.M. Co. Ltd., C.L.J., 63; 1 N.Z.J.R. 
(N.S.) S.C., 37. N.Z. 


V.L.R., 631; 17 A.L.T., 129, 211; 2 A.L.R., 
51.  F.C., Holroyd, a'Beckett and Hood, JJ. 
(reversing Madden, C.J.), (1895-6). . V. 


229.— Mining eompany—Action for forfeiture 
of shares — Jurisdiction — Queensland District 
Court — Companies Act 1863 (27 Vic. No. 4) — 
Goldfields Act 1874 (38 Vic. No. 11), sec. 82.]— 
The complainant in an action testing the legality 
of the forfeiture of shares in a gold mining com- 
pany should take his proceedings in the Supreme 
Court under the Companies Act 1863 (27 Vic. 
No. 4). Тһе District Court has no jurisdiction 
given to it by the Goldfields Act 1874 (38 Vic. 
No. 11), or otherwise, to entertain such an 
action. South New Zealand G. M. Co. v. Bullen, 
1Q.L.J., 90. F.C., Lilley, C.J., Harding and 
Pring, JJ. (1881). 


234.—Winding up company—Jurisdiction — 
Acquiescence in order afterwards impeached — 
| Estoppel.]— Where contributorics had allowed 

230. — Goldflelds Act 1874 (38 Vic. No. 11) — | several months to elapse before moving to set 
Jurisdiction of Warden.] — The presumption is | aside an order for winding up on the ground of 
that a Warden exercising jurisdiction in a dis- want of jurisdiction: Held, that they were not 
trict has been properly appointed. Mathers v. estopped on that account. Jn re Submarine 
Ellery, Y Q.L.J., 129. F.C., Harding, A.C.J., G.M. Co. Ltd., C.L.J. 63; 1 N.Z.J.R. (N.S.) 
and Pring, J. (1883). Q. SC., 37. N.Z. 


231. — Goldfields Act 1874 (38 Vic. No. 11) — 235. — Taking claim in execution — Inter- 
Jurisdiction of Warden.) — A Warden when ` pleader—Title to land —Jurisdiction.]—Semble, 
located has all the powers of a Warden without | that where a claim has been taken in execution 


Ж -——— 
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a magistrate in New Zealand has jurisdiction to | fixtures—Mining Statute 1865, secs. 5, 101, 177, 
entertain an interpleader summons notwith- 195.]—Se« Practice, 409. 


: k |І goi 
standing that a question of title to land is | 248.— Warden's jurisdiction to make declar- 
involved. Campion v. Turton, N.Z.L.R. 3 ' 


S.C., 337. Williams, J. (1382). N.Z. 


286.—Jurisdiction of Warden—Land exempted 
from occupation for mining purposes—Existing 
rights.]—Where land is set apart for village 


Amendment Act 1879 (N.Z.), (43 Vic. No. 21), ; 
and exempted from occupation for mining pur- 
poses under sec. 8 of the Mines Act 1877 (41 | 
Vic. No. 42), all previously existing rights are 
unaffected thereby, and the authority of the 
Warden to deal with such rights is unimpaired. 
Turnbull v. Jones, N.Z.L.R. 3 S.C., 4560. 
Williams, J. (1885). N.Z. 


237.—Warden—Jurisdiction to restrain execu- 
tion.]—Semble, that а Warden has jurisdiction 
to restrain the improper issuing of an execution 
out of his own Court. Great Republic G. M. Co. 
v. Hussey, N.Z.L.R. 5 S.C., 126. Prendergast, 
C.J. (1886). N.Z. 


238.—Warden's Court—Jurisdiction—Title to 
Jand.]— Semble, the jurisdiction of the Warden’s 
Court to deal with cases of injuries to land where 
questions of title are involved is limited to land 
held under the Mines Acts and the Goldfields 
Acts. McMillan v. Great Extended Sluicing Co., 
N.Z.L.R. 4 S.C., 577. Williams, J. (1886). 
N.Z. 
239.—Mining Act 1891 (N.Z.), (54 & 55 Vic. No. 
38), вес. 265—Jurisdiction.J—Sec. 265 of the 
Mining Act 1891 (54 & 55 Vic. No. 33), takes 
away the jurisdiction of the Supreme Court in 
respect of the matters therein specified, and its 
provisions are compulsory and cannot be waived 
by litigants. McConnochie v. Ewing, 13 N.Z. 
L.R., 719, Williams, J. (1895). N.Z. 


210. — Jurisdiction — Warden — Forfeiture of 
lease—Mining Statute 1865, secs. 3, 45, 71 (vil.), 
101, 177.]—See FORFEITURE, 45. 


210. —Warden—Jurisdiction —Action by liqui- 
dator for calls—Companies Act 1886, sec. 13.]— 
See PRACTICE, 432a. 


241.—Rival boards of directors—Interlocutory | 
inJuuction —Sham suit in name of company.]— 
See COMPANY, 67, 68. : 


212.—Jurisdiction — Warden — Buildings and 


settlement under sec. 21 of the Land Act 1877, | 


; atory order as to non-compliance with covenants 


in lease.]—See СоуЕХАМТ, 2, 3. 


244.—Jurisdiction of Court to wind up com- 
pany not having debts.]—See Сомрамү, 363. 


245.— Jurisdiction of Warden to assess com- 
pensation for surface damage.]—See COMPENSA- 
TION, 8. 


246. — Forfeiture of shares in а mining 
partnership — Jurisdiction of Warden.] — See 
FORFEITURE, 53. 


247. — Jurisdiction — Of Supreme Court — 
Appeal to Petty Sessions—Goldfields Act 1866, 
sec. 21.]—-See PRACTICE, XXXV. 


248. — Jurisdiction — Of justices — Goldfields 
Act 1866—Dispute ** regarding” partnership.]— 
See PRACTICE, 119. 


249.—Jurisdiction—Supreme Court — Special 
case from Warden—37 Vic. No. 13, sec. 79.]— 
See PRACTICE, 423. 


250.—Jurisdiction—Warden—Supreme Court 
—Value of property involved —Miner's right— 
Insolvent.]—See Miner's Кіснт, 37. 


251.— Jurisdiction to repeal grants—Crown 
Lands Act 1884, sec. 137 —Retrospeetive.]— See 
PRACTICE, 341. 


252.—Jurisdiction—To amend writ of scire 
facias—Costs of application.]—See PRACTICE, 
342. 


252a.—Mining Act (N.S.W.), (37 Vic. No. 13), 
secs. 78, 106 —Schedule XI.—Appeal from Warden 
—Jurisdiction of District Court —Miuute of de- 
eision.]— See Practice, 152a. 


253.—Jurisdiction —Warden's Court —Mineral 
Hcense—Mining Act 1874 (N.8.W.).]—See PRAc- 
тісе, 427. 


254.— Practice — Defective summons — Juris- 
diction of Warden—Mining Act 1874 (N.S.W.), 
sec. 70.]—See PRACTICE, 429. 


254a.— Warden—-Jurisdiction— Relief granted 
іп excess of powers—Prohibition.]—See Prac- 
TICE, 433c. 


265.—Water right —Exchange license —Priori- 
ties —Jurisdiction of Warden.]—5See LicENsE, 22. 
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256.—Distress—Pay ment of money into Court 
—Jurisdiction to determine rights of parties 


DisrREss, 1. i 
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' S.C. R. (L.), 129. 
' Faucett, JJ. (1872). 
where liquidator's appointment invalid.J—Sec ! 
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Stephen, C.J., Hargrave and 
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262.—Justices — Prohibition — Goldflelds Act 
1866, secs. 5, 14 — Goldfield not proclaimed — 


257.—Jurisdiction of Warden to restrain inter- | | Miner's right—Jurisdiction.]—See GoLDFTIELD, 1. 


ference with water-race.] —See WATER, 36. 

258. — Warden's jurisdiction — Public sludge 
channel —Unauthorised obstructions—Quia timet 
451. 


258a. — Wardeu'sjurisdiction —Mining Act 1891, 
sec. 125—Application for special claim—Non- 
completion of survey within time limited by Act 


Practice, 451a. 


XXX V.—JUSTICEs. 


259—Goldfieids Act 1866, sec. 21—Appeal to | 


Petty Sessions final.]—Sec. 21 of the Goldfields 
Act 1866 constitutes two or more justices in any 
Court of Petty Sessions assembled a Court “ to 
entertain any appeal against any decision made 
by any justice or justices and assessors relating 


to any encroachment or trespass under the Act, | 


&c. 
for want of form, nor be removed into the 
Supreme Court by certiorari or otherwise." The 
Petty Sessions Court of Gulgong had dismissed 
anappeal under sec. 21. Held, that the Supreme 
Court had no jurisdiction to vary or upset the 
decision of that Court, being an Appeal Court 
eatablished by sec. 21. Rule nisi for prohibition 
was discharged with costs. Ez parte Irwin, 10 
N.S.W.S.C.R. (L.), 49. Stephen, C.J., Har. 
grave and Faucett, JJ. (1871). N.S. W. 


260.— Goldfields Act 1866, вес. 21 —Appeal to 
Petty Sessions final.]—AÀ decision of the Court 
of Petty Sessions assembled under sec. 21 of the 
Goldfields Act 1866 (30 Vic. No. 8), is final; and 
such decision being pleaded amounts to a plea 
by way of estoppel, or is, at least, a good plea 
in bar. Wichern v. Davidson, 11 N.S. W.S.C.R. 
(L.), 129. Stephen, C.J., Hargrave and Faucett, 
JJ. (1872). N.S.W. 


261.—Goldflelds Act 1866 —Decision of Court 
of Petty Sessions—Court of Record—Estoppel.] 
—Per Hargrave, J., at p. 133 :—“ The Court 
established under this Act is in effect a Court of 
Record, and its decision, therefore, acts as an 
estoppel.” Wichern v. Davidson, 11 N.S.W. 





263.—J ustices—Prohibition — Mining Act 1874, 


| вес. 129—Forelbly taking possession —Warden's 
| decision —Evidence.]—See PRACTICE, 422. 
actions—Mandatory injunction.]—See PRACTICE, ' 


201.—Justiees —Jurisdiction —Title to land — 


| Crown lands.}—See Crown LANDS, 21. 


264a.— Jurisdiction of justices and assessors— 
Damages for encroachment — Removal of gold 


| from claim — Distress — Seizure of gold — Gold- 
—Extension of time—Secend applicant.]—See | E 


fields Act (Vict.), (18 Vic. No. 37), sec. 12.]—See 
TRESPASS, 1 


XXXVI.—LiMITATIONS. 


265.—Sale of forfeited shares—Limitation of 
actions after advertisement of sale.]—See Сом- 
PANY, 221. 


266.—Limitation of action for forfeiture of 
shares.]—See COMPANY, 222. 


266a.—Mine—Trespass by adjoining owner — 


And no such proceeding shall be quashed | Statute of Limitations.]—See Trespass, 38. 


XXXVII. —MANDAMUS. 


266b.—Mandamus—Warden functus officio — 
| Rule against successor — Costs.) — A Warden 
baving refused to hear a case, and having ceased 
to act as Warden, on an application for man. 
damus the rule was allowed to issue against his 
successor, and the ex. Warden ordered to рау 
the costs. Hz parte Dempsey (No. 2), 13 N.S.W. 
W.N., 83. Simpson and Cohen, JJ. Banco 
(1896). N.S. W. 


267. — Goldfields Act 1874 (38 Vie. No. 11) — 
Duties of Warden—Mandamus.]—The duties of 
a Warden as to receiving, recording and report- 
ing on applications under the Queensland Gold- 
fields Act 1874 (88 Vic. No. 11), are simply 
ministerial, and, therefore, a writ of mandamus 
willlie to compel the Warden to perform such 
duties. — Davenport's Case (unreported, 1867), 
distinguished. ‘‘ The decision іп that case 
(Davenport’s) turned upon the principle 
that the Court could not grant a mandamus 
against a person who, as an inferior ministerial 
officer, obeyed a power which he was unable to 
resist."— Per Harding, J., at p. 3. Кх parte 
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Mills, in те Mills, 1 Q.L.J., 1. ' F.C., Lilley, | was a special case stated hy the Warden at 
C.J., Harding and Pring, JJ. (1881). Q. Silverton for the opinion of the Court under 
2US.—Demurrer— Mandamus.]— Mandamus is | sec. 79. As there was no appearance for either 


applicable, and will lie to compel a company to гог the parties the Cont struck the case out. 
Per Darley, C.J. :—'* It is not for the Court to 


register a transferee of shares. Fawcett v. Ingle- |. — 
wood Mining Venture Lid., 6 S.A.L,R., 15. EYO ап opinion on what may be an abstract 
9, LÀ . .9 . 


Hanson, C.J., Gwynne and Wearing, JJ.. point, for there is nothing to show that the 
(Common Law (1 Sin de Sos COMPANY d 9 "^ | parties have not settled it." Beech v. Haufe, 4 
| O? aa —NSW.W.N.31. Banco (1887). N.S.W. 


269.—Refusal of Warden to issue exeeution— | Spa Abbe d is 
Mandamus.]—A mandamus will lie to а Warden | М) БЕКЕ 
commanding him to issue execution upon ап | 274.—Mining Appeal Court — Appeal from — 
unsatisfied judgment pronounced und recorded | Value of property for purposes of appeal.]— See 
by а predecessor in offiee. Reg. v. Wood, Mac., | PRACTICE, 84. l 
553. Chapman, J. (1867). N.Z. 


. — P Е T 
270.—Mandamus—Appeal—Mining Act 1886 XLI.—Nzw Tria. 


(N.Z.), (50 Vic. No. 51), sec. 249—Frivolous and 
vexatious complaint—Refusal to go into merits 
--Весініов.|--Оп the 19th January, 1891, one 
H. laid à complaint against the defendant E. in 
the Warden's Court. On 30th January the 
Warden heard the complaint, and dismissed it 
with costs. On 18th February the plaintiff laid 
another complaint against the defendant, which 
the Warden, without going into the merits, 
dismissed as frivolous and vexatious, being in 
his opinion substantially identical with the 
former complaint. On application for a manda- 
mus to compel the Warden to hear the com- 
plaint : Held, that the action of the Warden in 
dismissing the complaint as frivolous and vexa- 
tious was a decision, and appealable under sec. 
249 of the Mining Act 1886 (50 Vic. No. 51), and 
that a mandamus would not issue. Rawlins v. 
Revell, 11 N.Z.L.R., 380. Williams, J. (1891). 
N.Z. 

270a.—Refusal of Warden to swear assessors 
—Judicial act — Mandamus.] — See PRACTICE, 
430b. 


275.—New trial —Verdict demonstrably wrong 
—Prineiples on which new trials are granted.] 
—A new trial should never be granted except 
where the verdict is such that justice has not 
been done or such as reasonable men ought not 
to have found. This was an action for allowing 
sludge to flow over a portion of plaintiff's land. 
Cooper v. Rutherford, 8 N.S.W.L.R. (L.), 192; 
3 W.N., 142; 4 W.N.,8. Darley, O.J., Faucett 
and Innes, JJ. (1887). N.S.W. 


215a.—New trial—Question left to a Judge— 
Decision of question not left to him.]—In an 
action for wrongful forfeiture of shares, the de- 
fendants pleaded acquiescence and delay, and 
these questions were left by the parties to be 
decided by the judge. After the hearing, on the 
motion for judgment, an appeal by the defend. 
ants for leave to amend by pleading estoppel 
was refused by the judge; but the judge, in de- 
livering judgment, allowed the amendment, and 
being of opinion that the conduct of the plaintiff 
bad amounted to an estoppel, gave judgment 
for the defendants. Held, that as the question 

271. — Mining Partnership Act — Action by | of estoppel had not been left by the parties to 
* promoter” against ** legal" manager—Manda- {ће judge, he had no power to decide that ques- 
mus,.]—See Company, 95. | tion, and that a new trial must be had. The 
| decision of Chubb, J., 7 Q.L.J., 99, reversed, and 


XXXVIIL—MaxpATORY INJUNCTION. | anew trial ordered. Cashman v. 7 North Golden 
272. — Unauthorised obstruction of public | Cate G.M. Co., 7 Q.L.J., 152. Griffith, C.J., 
sludge channel—Jurisdiction of Warden to grant | Cooper and Real, JJ. (1897). Q. 


mandatory injanction.]—See PRACTICE, 451. 216.—Shares—Mining company—Rescission— 


| 
| New trial.]—See CouPANY, 226. 
| 


XXXIX.—MiNiNG APPEAL. 277. — New trial — Evidence — Execution of 


mineral lease—Crown Lands Acts.]—See Crown 
LANps, 13; LEASE, 49, 50. 


213.— Mining appeal—Mining Act (37 Vic. No. 
$9), sec. 79— Warden—No appearance.]—This 





“ 
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278. — New trial — Compensation for lands 
taken — Mineral contents of land — Onus pro- 
bandi.]— See COMPENSATION, 9. 


279.—District Court —New trial—44 Vic. No. 
$0.]—S^e Practice, 152. 


380.—New trial —Mistrial —Riparian rights in 
South Australia.] —See WATER, 16. 


281.—New trial—Mining company —Orders for 
wages—Misdirection.]—See Вил, oF EXCHANGE. 


XLII. —NowN-JotNDER. 


See PRACTICE (PARTIES). 


XLIII.—NurrtvM TEMPUS Аст. 


282.—Nullum Tempus Act—Lost Crown grant.) 
— See Possession, 4. 


283.—Nullum Tempus Act.]—See Crown, 6. 
Attorney-General v. Love, 17 N.S. W.L.R. (L.), 
16; 12 W.N., 93 (1896). N.S.W. 


XLIV.—ORDER. 


See CoMPANY (WINDING UP); MINE; PRACTICE, 
XIV., LXIV. 


284.—Goldfields Act (25 Vic. No. 4)-—Order by 
Commissioner—Disobedience.]—Disobedience of 
an order made by a justice, being a Gold Com- 
missioner under sec. 32 of 25 Vic. No. 4, relating 
to the mode of working any claim or the due 
division thereof, is not punishable by fine. Ел 


parte Chambers, 2 N.S.W S.C. R., 206. Stephen, | 


C.J., Milford and Wise, JJ. (1863). N.S.W. 


285. — Stay of proceedings — Companies Act 
1864.]—Practice as to form of order. In re Kar. 
karilla M. Co. Ltd. (Moyle's Case), 1 S. A.L.R., 
43. Gwynne, J. (1867). S.A. 


XLV.—PARTIES. 


See CHAMPERTY; COMPANY; FORFEITURE ; 
MINER’s RIGHT; PARTNERSHIP; PRACTICE 
(AMENDMENT, APPEAL, INJUNCTION, WARDEN); 
PRIVATE PROPERTY ; TRESPASS. 


286. — Prohibition — Exemption.] — P. and 


PRACTICE (PARTIES). 
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! in describing the plaintiffs and defendants in the 
proceedings as P. “and party" and R. “ала 
party " was not a ground for prohibition. (2.) 
That a proclamation proclaiming a township 
reserve іп 1854, and signed “.Уоһп Foster, 

| by His Excellency's command," prior to the 
date of the Act No. 32, was not an exemp- 

` tion of the land from mining under the 4th sec. 
of that Act. Re Rogers, ex parte Robson, A.R., 
30th June, 1859. V. 


! 287.—What parties ought to be before the 
· Court.]—In complaints for encroachment before 
the Warden, under sec. 72 of the Act No. 32, 
‘all the shareholders being holders of miner's 
| rights, and entitled to sue, or such of them as 
appeared to the Warden or Court sufficiently to 
represent such shareholders, ought to be before 
the Court. Critchley v. Graham, 2 W. & W. 
(L.), 71. Banco (1863). V. 


288.—Striking out parties.]—Under the Act 

No. 32, where deceased persons, or persons in- 

| capacitated from suing, appear upon the minutes 

, of the Warden's decision as complainants, or as 

| appellants, or respondents in an appeal, the 

i Court of Mines sitting upon such appeal from 

the Warden's decision could amend the proceed- 

' ings in the Warden's Court, as also in the 

| appeal by striking out the names of such 
! deceased or incapacitated persons. lbid. V. 


289.—Deceased or incapacitated persons.]— 
The fact of deceased or incapacitated persons 
being made parties in the complaint before the 
| Warden does not invalidate the proceedings; 
| and it is not the proper course in such a case for 
| the Court of Mines to reverse the Warden's 
decision, without prejudice to fresh proceedings 
' before the Warden, confined to the proper 
| parties. Ibid. V. 


 290.—Drainage assessment.]—In an appeal by 
| one of the claim-holders assessed to the Court of 
Mines from a drainage assessment made by a 
Warden under the Act No. 153: Held, that it 
was not necessary to make the other claim- 
holders parties to the appeal. Early v. Barker, 
| 1 W.W. & a’B. (L.), 32. Banco (1864). У. 





party sued R. and party for encroachment. The ' 

Warden decided in favour of P. and party. R. | 291. —Service—Prohibition.]—Under the Act 
and party appealed to the Court of Mines, and No. 32, sec. 84, the judge of the Court of Mines 
the decision was upheld. On motion for pro- could hear an appeal from the Warden although 
hibition to the Court of Mines to restrain execu- ' all the respondents had not been served, if he 
tion of decree: Held —(1.) That the irregularity | was satisfied at the hearing that those served 
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sufficiently represented all the parties. It ів ! hurst mining by-law, in pursuance of the auth- 
improper for a judge of the Court of Mines to | ority given by the Act No. 32, sec. 3, provided 
postpone the hearing of a case before him іп, that no transfer of any claim should be legal 


order to obtain the advice of the Supreme Court | unless registered. У. and others were the regis. 


by the machinery of prohibition. 
parte Shean, 2 W.W. & a’B. (L.), 84. Banco 
(1865). V. 


292.—Joiut application —Amendment.] 
and the three others (in & proceeding before a 
Warden to be put in possession) had each distinct 
claims to one man's portion, and though their 
individual rights might have been exactly 
parallel, they could not join as co-plaintiffs, as 


if they four had a conjoint right in four claims; | 


and I think the Warden was wrong in allowing 
an amendment, changing the summons by four 
into a summons by О. only."— Per Molesworth, 
J. Ozley v. Little, 5 W.W. & АВ. (M.), 14 
(1868). V. 


293.—Before Warden—Adding a defendant.]— 
On the hearing of a summons before a Warden, 
the Warden added as co-defendant the name of 
& person then present in Court, but who did not 
appear as a party, either in person or by his 
attorney, against his will, and despite his objec- 
tion he was made a party. No adjournment 
took place, and an order was made against him. 
Held, that the Warden had no jurisdiction to 
act as he did, and that the order he pronounced 
be quashed. Had the case been adjourned to a 
future day the fact of making him a party and 
then adjourning might have been considered 
equivalent to giving him notice to attend on the 
day of adjournment, and he might perhaps have 
been treated as if a summons to attend on that 
day had been served on him. Reg. v. Sherard, 
єх parte Fraser, 5 W.W. & a’B. (L.), 80. Banco 
(1868). V. 


294. — Suit in Equity — Special injury — Non- 
Joinder.] — Where one person, a member of a 
mining partnership, complains of a special injury 
to himself done by defendants, managers and 
trustees of the partnership, it does not follow 
because he is one of several shareholders, and it 
is possible all the others might have been injured 
in a like manner, that all should be joined as 
co-plaintiffs, in a suit in equity againat the 
defendants. 
3rd and 29th Sept., 1869. Full Court. V. 


295.- -By-law as to transfer— Registered com- | 











Ogier v. Smith, N.C., 3; A.R., | 


Re Rogers, ex : tered owners of а claim. In June, 1870, they 


formed themselves into an incorporated company 
under the Act No. 228, called the Equity Com- 


“0 | pany, Registered. V. and others did not trans. 
` | fer their interests, as the by-law directed, to the 
y 


incorporated company. A plaint was subse- 


| quently brought in the Court of Mines for 


trespass against O'Rorke, in which V. and the 
other registered owners and the Equity Company 
were the plaintiffs. At the hearing an objection 
was made to the capacity of the company to sue, 
as not having a proper ininer's right, and the 
name of the company was by consent struck out. 
It was thereupon contended that the other plain- 
tiffs could not sue, as they had parted with their 
interest to the registered company. Held, that 
the other plaintiffs being the only duly registered 
owners, and no transfer having been registered 
from them to the incorporated company, were 
entitled to recover. If a person purports to take 
up any Crown land as a claim under his miner's 
right, although the ground so taken up may have 
been previously applied to & public use, any 
other miner seeking to take advantage of the 
illegality or defect, must take proper legal pro- 
ceedings, asking for possession, instead of taking 
it himself. “Тһе Act No. 32, sec. 77, on which 
Critchley v. Graham, 2 W, & W. (L.), 211, was 
decided, embraces cases not merely of claims for- 
feited eor deemed to be abandoned, but cases of 
persons claiming the possession of lands of which 
any other person has possession, or claims to 
occupy under the Act.”—Per Molesworth, J. 
O’Rorke v. Vallancourt, 1 V.R. (M.), 43; 1 
A.J.R., 158 (1870). V. 


296. — Unnecessary defendants — Costs.] —T. 
and others brought a suit in the Court of Mines 
against B. and others to obtain possession of a 
claim on the ground of forfeiture. At the hear- 
ing it appeared that some of B.’s co-defendants 
had no interest and claimed none in the ground 
in dispute. Held, that it was no objection to 
the suit that too many defendants were brought 
before the Court, the plaintiff having merely to 
pay the costs of those whom he had summoned 
without reasonable cause. Thompson v. Begg, 
9 V.R. (М.), 1; 2 A.J.R., 4. Molesworth, J. 


pany—Trespass—Act No. 32, sec. 77.)--А Sand- ' (1871). V. 


26 
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297.—Parties—Want of equity.]—M. and H. | 


were entitled to a claim in equal shares. After- 
wards P. and others were improperly registered 
for the claim, transferring one-third share to H. 
On 14th December, 1874, M. commenced suit 
against P., H. and others claiming half, and gave 


notice at the Registrar’s office. This suit was : 


Against Government Act 1866 (29 Vic. No. 23), 
sees, 2, 7—Forfeiture of Іеазе.] — А gold mining 


| lease having been granted and rent paid, one 


O’F. came in and stated that the mine was not 


, worked according to regulations. The question 


then came on before the Warden, who recom- 
mended the lease to be cancelled, which was 


heard 12th February, 1875, and decree made in | done by the Government. A lease of the land 
favour of M. on the llth of May. On8th March іп question was then made to another company. 
Hartley obtained order of forfeiture of the claim . Held, in an action to set aside the forfeiture 


against P., H. and the others, and got posses- 
sion. M. then sued Hartley for half the claim. 
Held, that the plaint was defective for want of 
equity, as there was nothing alleged showing that 
the claim was not properly liable to forfeiture 


and to recover possession, that the Minister for 
Justice was not rightly joined in the action, and 
an application to strike out his name as a defen- 
dant was granted with costs. Kirkbride v. 
Minister for Justice and New Day Dawn Free- 


when Hartley obtained the order, and if the ‹ hold G.M. Co. Lid., З Q.L.J., 163. Harding, 
defendant Hartley was liable at АП, it wus not . J. (1889). Q. 


defective for want of parties. Morrison v. , 


Hartley, Y V.L.R. (M.), 15. Molesworth, J., 30%—Action for fouling stream—Joint tort 
(1875). y, | feasors — Parties.] — A number of miners іп 
| separate parties, without concert between the 
298.—Information and bill—Parties—Mining | different parties, sluiced tailings into two 
license — Trespass — Ltcensors.]— A licensee of streams, the waters of which mingled at a point 
land for gold mining purposes cannot bring a suit ' above the plaintiffs land. The effect was that 
for trespass to the land by excavating it and | the tailings came down the streams and injured 
taking gold therefrom, and for an account of the | the plaintiffs land. There was no means of 
gold removed, without making the licensor a ascertaining to which miner or group of miners 
party, even though the Attorney-General be | any particular injury was due. Held, that all 
joined as plaintiff. Attorney-General v. Lansell, | the miners were joint wrong-doers, and properly 
7 V.L.R. (E.), 59; 2 A.L.T., 155. Molesworth, | made defendants to one action. Costello v. 
J., affirmed by Full Court, 8 V.L.R. (E.), 155, ` O'Donnell, N.Z.L.R.1C.A., 105. C.A., Prender- 
173 (1881). V. | gast, C.J., and Richmond, J. (1882). N.Z. 
299. — Trespass — Parties.] — The Attorney- 
Genera] and freehold owners of land may join in 
a suit to restrain a trespasser from mining for 
gold on the land. Attorney-General v. Lansell, 
8 V.LR. (E), 155; 3 A.L.T., 14. ЕС. 
Stawell, C.J., Higinbotham and Williams, JJ. 
(affirming Molesworth, J.), (1882). V. 


$03.—Parties— Principal and Agent—Sale of 
shares—Forfeiture—Jus tertii.]-—See COMPANY, 





304.—Declaration of forfelture of lease—Suit 
for trespass by lessee before re-entry by Crown 
| —Attorney-General not necessary party.)]—See 
$00. —Parties—Writ — Declaration — Variance ' LEASE, 29. 
— Amendment.] — Where the writ of summons | 806. Uncertiflcated insolvent —Right to bring 
stated that it was issued in an action at the suit | action for trespass. ]—See INSOLVENCY, 1. 
of (naming the plaintiffs), as directors of the 
Melbourne and Newcastle Minmi Colliery Com- : 206.-—Ferfeiture of ehares——Amalgamation or 
pany and the declaration was in their own right, aren cans hes=-Sull by shareholder for rectification 
the declaration was ordered to be amended soas | of register—Parties.]—See CowrANY, 206. 


to correspond with the writ. Thorn v. Berri-:  307.— Lease granted to manager of company — 
man, 3 N.S. W.S.C. R. (L.), 124. Stephen, C.J., Death of manager before execution of lease— 
and Wise, J. (1864). N.S. W. Lease void — Summons for illegal occupation of 
301.—Parties—Application to strike out a Crema lande Partes ] = 26 LEARE, 39; 
defendant—Minister for Justice —Goldflelds Act ! 308. — Action for forfeiture of shares — Regis- 
(Q.) 1874 (38 Vic. No, 11), sec. 15— Claims | tered owner—Parties.}|—Sce COMPANY, 294. 
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309.—Partnership — Fraud — Money had and | (L.), at p. 303 et seg. Martin, C.J., Hargrare 


received— Accounts — Joinder of parties — Joint | and Faucett, JJ. (1874). N.S.W. 


contract. ]—See FRAUD. | $14.—Pleading—Equitable plea to action on 
| promissory note—Breach of agreement to renew 

| —Fraud.]—Declaration on а promissory note 
310.— Distress — Payment of money into Court | made by the defendant company in favour of H. 
—Jurisdiction to determine rights of parties | end indorsed by H. to the plaintiff. Plea, on 


where liquidator's appointment invalid.]— See | equitable grounds, that the plaintiff was a 


XLVI.—PaAvMENT INTO COURT. 


DISTRESS. 


XLVII.—Petition or Вонт. 
See CoMPANY, 309. 


$11.—Petition of right—Injunction —20 Vic. 
No. 15—24 Vic. No, 7.]—See Practice, 192. 


XLVIII. —PrEADING. 


See Company, 51; Res JUDICATA. 


shareholder in the defendant company, and knew 
that the defendants could not satisfy the 
amounts of certain promissory notes current, 
and among them the note to H. now sued upon. 
And during the currency of such notes, and in 
order to put the defendant company in funds 
and to prevent them from being wound up, the 
parties to such notes and the plaintiff agreed 
that the several notes should be renewed at 
maturity. And afterwards certain of the parties, 
in whose favour such notes were drawn, in part 


$12.—Gold mining on private property —Lease performance of their agreement, renewed the 
—INegality—Pieading.]—In an action for breach notes held by them. * And afterwards the said 
of the covenants of a lease granted by the owner ' Н: and the plaintiff, in fraud pr p said agree: 
of land for the purpose of mining for gold on ment, and intending and — e gain an 
such land, a plea that such contract is illegal, as advantage over the said poverel orner (persons 
being for the purpose of taking gold which | who had renewed the said promissory notes so 
belongs to the Crown, must negative every | held by them as aforesaid, agreed that the said 
hypothesis which would render such a contract | Н: should — to the plaintiff, and the said 
legal. Clarke v. Pitcher, 9 V.L.R. (1,),198; 5 H. did accordingly transfer to the plaintiff by 


A.L.T., 17. Stawell,C.J., Williams and Holroyd indorsement the said promissory note in the 
JJ. (1883). TUS hod '' declaration mentioned." Held, a good plea. 


Williams v. Australian Cobalt and Manganese 
Co, 7 N.S.W.L.R. (L.), 81; 2 W.N., 69. 
! Martin, C.J., Fawcett and Innes, JJ. (1886). 

N.S.W. 

315. — Pleading — Dismissal of mining en- 
ing of several distinct parts and collateral pro- | gineer.]—See CONTRACT, 7. 
visions, as contains the entire consideration for i 
the act, and the entire act which is to be done ' 316.—-Pleading—Shares — Breach of contract 
in virtue of such consideration. In an action to | — Tender of serip.]—See Company, 228. 
recover the balance of a sum due on the sale and ' 
transfer of a gold mining reef, the defendants 
pleaded they were induced to enter into the randum indorsed—Not set out in nonton 
agreement by the false and fraudulent represen- , нына ——— 
tations of the plaintiffs. Held, that the plain. 8А 8. 
tiffs, on the issue of fraud, might state what : 
they had been told as to the mine by any of | 


313.— Pleading — Contract — Collateral pro- 
vislons— Consideration —Transfer of gold mine — 
Fraud—Evidence.]—It is sufficient to state in 
the declaration so much of any contract, consist- 


317. — Sale of gold mine — Contract — Memo- 


$18.—Pieading —Joint defendants severing de- 
| fences—8et-off by one defendant of debt due to 


their co-plaintiffs. It is incumbent on a defen- him separately.]—See Vale of Clwydd Coal Co. v. 
dant pleading fraud to prove the representations ' Garsed, 2 N.S. W.W.N., 14  Windeyer, J. 


to be false, and that they were made by the (1885). N.S.W. 
plaintiffs, either with a knowledge of their | 
falsehood, or recklessly, without any information 319.— Pleading —Misrepresentation by direc- 
on the subject, and with a view to benefit them- | tors—No allegation of fraud—No repudiation of 
selves. O'Brien v. Watson, 12 N.S. W.S.C.R. | shares.]—See Company, 29. 


407 


3$20.—Pleading—-Plea of fraud — Company — 
Action for instalments.]—See Company, 238. 


321.—Pleading—Volenti non fit injuria—Coal 
mine—Defect in system—Blasting—Negligence 
—39 Vic. No. 31, sec. 12, sub-sec. 19.]—See Em- 
PLOYER AND EMPLOYE, 7. 


321a.—Conversion —Mining tenement—Mining 
Act 1874, вес. 18. —A declaration for conversion 
of two allotments of land and houses, &c., there- 
on, not stating that such lands were inining 
tenements, held bad. Lucas v. Meagher, 13 
N.S. W. W.N., 67. Darley, C.J., and Manning, 
J. Banco (1896). N.S. W. 


3210. — Fraud — Working a forfeiture — Co- 
owners in mining lease — Trustees.] -- A gold 
mining lease was obtained by the defendants, the 
D.’s, and plaintiff, which was worked by the 
D.'s in person and by employed men, plaintiff 
being responsible for their wages. The property 
was afterwards registered as exempt from work 
for & certain time under the condition that the 
water should be kept below a certain depth, and 
if it were allowed to rise above that depth the 
lease was to be forfeited. McD., knowing these 
circumstances, entered into an agreement with 
the D.’s, and prevailed upon them to allow the 
water to so rise, and so allow a ground of for- 
feiture to accrue, the consideration being that 
McD. promised to remit a debt which the D.'s 
owed him, and to erect machinery and lay out 
moneys on the property, if, upon forfeiture, it 
should be allotted to him, and that he would 
divide the property, so that the D.'s would have 
what they had before increased by the expend- 
iture on the property and the remission of their 
debt, and he would obtain plaintiff's share. This 
agreement was carried out, and after forfeiture 
the land was taken up by McD. and transferred 
by him to the defendants, K. and M. The 
plaintiff thereupon brought an action, claiming 
in a statement of claim setting forth the facts as 
above a declaration that so much of the property 
comprised in the new lease as represented the 
old property should be held by the defendants 


as trustees for him ; that accounts be taken of | 
gold raised, and in alternative dainages in respect | erroneous, will not be interfered with. 
of the fraud practised. The defendants demurred ! 


on the ground that no fiduciary relationship ever 
subsisted between the plaintiff and McD. in 
respect of the lease. 


PRACTICE (PROHIBITION). 





Held, allowing the de. , 
murrer, that there was no duty imposed on the | 
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D.'s to refrain from committing the forfeiture, 
and that if they were under & duty — e.g., to 
look after his share—the plaintiff should have so 
stated, and that co-owners in mining properties 
are not partners or co-trustees, the one for the 
other. Little v. McDonald, 1 Q.L.J., 124. 
Harding, A.C.J. (1883). Q. 


XLIX.—Porick MAGISTRATE. 


322.—Police magistrate.]—See By-Laws AND 
REGULATIONS, 20; PRACTICE (JUSTICES). 


L.—PRELIMINARY OBJECTION. 


$23.—Preliminary objection.]— See PRACTICE, 
49, 350. 


LI.— PRESCRIPTION. 


324.—Preseription.]—See Pracrice /LiMrTA- 
TIONS). 


$25.—Pollution of stream—Defence of pres- 
eription.]—See WATER, 41. 


LII. —PEockss. 
$26. — Process.]—See PRACTICE (SERVICE). 


327. — Judge's summons — Process — Seal of 
Court —Practice—Courts of Mines— Mining Stat- 
ute 1865 (No. 291), sec. 100—Mining Companies 
Act 1871 (No. 409), sec. 35.]—A judge's summons, 
under sec. 35 of the Mining Companies Act 1871 
(No. 409), need not be under the seal of the 
Court. The provisions of sec. 100 of the Mining 
Statute 1865 (No. 291), apply only to process. 
Murphy v. Cotter and United Hand and Band 
Co., 7 V.L.R. (M.), 16; 3 A.L. T., 17. Stawell, 
C.J. (1881). V. 


LIII. -PROBIBITION. 
See PRACTICE (Costs, PARTIES); TRESPASS. 


327a.—Prohibition—Miners’ rights, holders of 
—Goldfields Act (18 Vic. No. 37), secs. 10, 11— 
Assessors — Local Courts — Surveyor of claims, 
conclusive effect of evidence of.] —W here magis- 
trates have jurisdiction, a decision, though 
Con- 
struction of Goldfields Act, sec. 11, when asses- 
sors required. Parties not being allowed to go 
into alleged defence, not ground for prohibition 
but for mandamus to hear before determining ; 
before granting which Court will see that the 


— — 
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evidence had bearing upon the case. Evidence į of the rule nisi, that the parties should have 
of surveyor of claims appointed under Local' exhausted such appeal before coming to the 
Court Rules conclusive. Donaldson v. Cogden, | Supreme Court, and rule nisi accordingly dis- 
1 V.L.T., 49. a’ Beckett, C.J. (1856). V. | charged. Secretary for Public Instruction v. 


| i F.C 
328.—Prohibition.]— Held, that à summons for Auld, Brisbane Courier, 7th April, 1886. F.C., 


| L4 .J., i in, JJ. : 
retaining possession of ground, which did not | Lilley, C.J., Harding and Mein, J Q 


allege that the defendant had been removed by | 331.—Prohibition—Rules of Warden’s Court— 
the Warden, disclosed no offence under Act No. | Summons.]—See Practice, 426. 

32, sec. 122, and that prohibition against а con- | 

viction obtained under it should issue. The 33la.— Warden—Jurisdiction—Relief granted 
section should be read strictly. Ех parte Bar- ! in excess of powers—Prohibition.]—See Prac- 
clay, in re Pasco, 2 W. & W. (L.), 38. Banco | TICE, 433c. 

(1868). У. | 


| ; 4 
329.— Act No. 291, secs, 171, 174 — Special case L1V.—Prosrective INJURY. 

—Evidence—Jurisdiction.]—The Supreme Court 

will not interfere with the order of the Court of 


Mines by prohibition when it has not exceeded | 332.—Summons for diverting and abstracting 


its jurisdiction, although the order may be bad. | water—Prospective injury.]}—See WATER, 5. 
If a defendant in the Court of Mines asks for a | 


special case at the close of the evidence for the | 
plaintiff, without stating that he desires to call | 
evidence, he will be bound by the decision on the, 383.—Protection order—Neglect to post cer- 
special case, and will not be allowed afterwards | tiflcate.]—The period allowed by а protection 
to re-open the case and call further evidence on order, protecting a mining claim from forfeiture 
his behalf. Semble, that a special case should | for non-working, is, in some degree, a judicial 
not be stated until all the evidence has been | aet of the Registrar, and the neglect of the claim- 
taken on both sides. Reg. v. Cope; He Moore | holder to procure or post the certificate, as re- 
v. White, 4 A.J.R., 113, Banco (1873). У. | quired by the by-laws, does not deprive him of 
the benefit of the protection from forfeiture. 
Weddell v. Howse, 8 V.L.R. (M.), 44; 4 A.L.T., 
95. Molesworth, J. (1882). V. 


See PRACTICE (INJUNCTION). 


LV.—PRorECTION ORDER. 


$30, —Company—Applicant for mineral lease 
— Compensation — Prohibition.]—The fact that a 
company is not competent to become the holder 
of а mineral lease, though proved in evidence ` 96-е Бгоегио әкет: MOW Coneden DY 
before the Warden, is not a ground for a writ of | Courts.) — Per Molesworth, J. :— “Courts are 
prohibition to prohibit the Warden from further generally rigid as to construing laws imposing 
proceedings in a complaint laid by the company | forfeitures, and for the same reason should be 
as an applicant for a mineral lease to have the lax in construing provisions protecting from for- 
amount of compensation fixed under the Mines | feitures.” Weddell v. Howse, 8 V.L.R. (M.), 








Act 1890 No. 2(No. 1202). The fact also that | 4 ^t P. 50; 4 A.L.T., 95 (1882). V. 
persons jointly interested with the defendant | 
have not been summoned in such proceedings | LVI.—Quia Timer. 


cannot form the subject of prohibition. Мое 

Coal M. Co. Ltd. v. Lithgow, 20 V.L.R.,80; 15. 335.—Quia timet actions—How far principles 
A.L.T., 222, F.C., Madden, C.J., Holroyd and | “С SPPIY in Proceedings before Warden.|—See 
Hodges, JJ. (1894). V. | PRACTICE, 451. 


330a.—Rule nisi for prohibitiun—Effect of | LVII.—RECOGNISANCE. 
appeal pending in District Coart.J—A rule nisi | 
for prohibition was taken out on certain grounds 
to restrain the respondents from proceeding on 
a judgment of a Warden's Court. Before the Шыны ыы 
hearing an appeal was brought in the District 337.— Record —Scire faclas—Crown grunt.]— 
Court from the same decision. Held, on return | See Lease, 70, 71, 72. 


336. —Recognisance. ] —See: PRACTICE, 57. 


411 


LIX.— RE. HEARING. 


See Company, 180, 187, 335; PRACTICE (Ар- 
PEAL, Costs, WARDEN). 


338.—Re-hearing.]— Under the Act:No. 32, sec. 
70, the Court of Mines could only grant one re- 


hearing of a hearing on an appeal. Dennis v. 
Vivian, 1 W.W. & a’B. (L.), 9201. Banco (1864). 
V 


339. — Mandamus —Quashing decree — Subse- 
quent proceedings.]—The Prince of Wales Сот. 
pany sued the Working Miners Company in the 
Court of Mines, at Ballarat, for an encroachment 
and for an account of gold taken. On the 27th 
July, 1868, the Court of Mines made a decree in 
favour of the plaintiffs, and ordered accounts to 
be taken. This decree was affirmed with some 
alterations, on appeal by the Chief Judge of 
Court of Mines. The decree of the 27th July, 
1868, was subsequently quashed by the Supreme 
Court. On the suit being set down for re-hear- 
ing by the plaintiffs, the Judge of the Court of 
Mines refused to hear it on the ground that the 
decree of the Chief Judge had not been quashed, 
and that so long as it remained he could not 
interfere. Held, that when the decree of the 
27th July was quashed, all the subsequent pro- 
ceedings depending on it fell with it; and that 
as otherwise there would be a failure of justice, 
the rule nisi for a mandamus to compel the judge 
to proceed with the hearing of the cause should 
be made absolute. Reg. v. Rogers, 6 W.W. & 
A'B. (L.), 138. Banco (1869). V. 


$40.—Re-hearing of application for fresh cer- 
tificate — Partners — Abandonment.] —See PART- 
NERSHIP, 29. 


LX.—Scink Facias. 


341.—Scire facias—To repeal grant —Jurisdic- 
tlon—Sec. 187 of Crown Lands Act of 1884 
retrospective — Corporation cannot make a 
mineral conditional parchase—“ Person."]—Sec. 
137 of Crown Lands Act 1884 (48 Vic. No. 18), 
that every grant “ issued under this Act or any 
Act hereby repealed shall be deemed to be a 
record of the Supreme Court,” is retrospective, 
and applies to grants issued before the passing 
of that Act. And therefore scire facias will lie 
to repeal any such grant. A corporation cannot 
make a valid conditional purchase, under sec. 19 
of Crown Lands Alienation Act 1861 (25 Vic. 
No. 1), of land for the purpose of mining. The 


PRACTICE (SCIRE FACIAS). 





But see now 50 Vic. No. 21. 


| Molesworth, J. (1869). 
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| word “ person” in вес. 13 of that Act does not 


include a corporation. Reg. v. Redhead Coal 
M. Co.,7 N.S.W.L.R. (L.), 279; 3 W.N., 59. 
Martin, O.J., Faucett and Innes, JJ. (1886). 
N.S.W. 


342. —Scire facias—Application to amend writ 


| — Jurisdiction — Costs of application.] — The 
' Court has jurisdiction to allow a writ of scire 


facias, issued on the fiat of the Attorney- 
General, to be amended on the application of 
the plaintiffs by adding new counts. It is not 
necessary that the Attorney-General should 
issue a new fiat in respect of such added counts 
if they raise the same questions substantially as 
they were intended to be tried. The Court 
accordingly allowed an application by the plain- 
tiffs to amend the writ, and by a majority 
(Faucett, J., diss.), made the order with costs, 
but directed the plaintiffs to pay the costs of the 
amendment. Reg. v. Macintosh, Supreme Court, 
August 3rd, 1850, not followed. Reg.v. Redhead 
Coal M. Co. (No. 2), 7 N.S.W.L.R. (L.), 402; 
3 W.N., 60. Faucett, Windeyer and Innes, JJ. 
(1886). N.S.W. 


344.—Scire facias.]—See Lease, 70, 71, 72. 
345.—Repealing Crown leases—Scire facias.| 
—See Lease, 70, 71, 72. 
LXI.— SERVICE. 


See LEASE ; PRACTICE (APPEAL, 
SUPREME COURT, WARDEN). 


PARTIES, 


346.]—Under the Act No. 32, the judge of the 
Court of Mines could order service of summons 
by publication of the summons in a newspaper, 
and a verdict recovered by plaintiff against a 
defendant so served was upheld. Casey v. Wilkie, 
A.R., 15th Sept., 1865. V. 


347. — Mining Statute 1865, sec. 180 — 
Enlarging summons—8Substitution.] —An appli- 
cation for substitution of service of a Warden's 
summons ought to be made when the summons 
is returnable. The Warden may then enlarge 
the summons, if necessary. Under the Mining 
Statute 1865, sec. 180, he has no power to order 
substitution of service, before the hearing. 
Taylor v. Stubbs, 6 W.W. & A'B. (M.), 19. 
V. 


348.] — Substitution of service of a Warden's 
summons can only be ordered at the hearing. 
Such an order cannot be made at the time the 
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summons is issued. Reg. v. Akehurst, 6 W.W. | the absent defendant, ог to whom was delegated 
& A'B. (L.), 84. Banco (1869). V. а power to represent him in interest. Theorder 
: of the Warden must therefore be set aside. М y 

349. — Warden's summons — Substitution — 


' brother judge (Williams, J.), desires to guard 
Hearing.]— A Warden has no power to make an 


nap | against an inference which might arise from 
order for substitution of service before the сот. the supposition that representation before the 
plaint comes on for hearing. Reg. v. Akehurst, 


, Warden, without service, would be sufficient." 

6 MESE АВ. (L.), 244. Banco (1869). V. Order quashed. Rey. v. Heron, ex parte Bryer, 

! 2 V.R. (L.), 155; 2 A.J.R., 110. Banco (1871). 
V. 

352.—Act No. 228, sec. 15—Act No. 409, sec. 


350.—Of Court of Mines summons — Appearance 
to objeet to service — Irregular affidavit — At- 
torney—Rules.]—An attorney for defendant in | 
— 14— Act No. 345, sec. 122— Act No. 274, sec. 91.) 
а proceeding in a Court of Mines has a right to | When after t] қ fhe AcE No 400 
appear to object to the regularity of the affidavit , - PN ALEE TG passing OF ANE: 26-50. pe 


Ше А 
of service ; and such an appearance does not ' County Court summons against a company under 


waive the irregularity. Where the affidavit of | АСК NO 228 виз — personally * SAMT 
ager: Held, good service under the joint opera- 


service of Court of Mines summons upon the, * 

tion of the County Court Statute 1869 (No. 345), 
defendants was not sealed or stamped under 

sec. 112, and the Common Law Procedure Act 


Court of Mines Rule No. 22, and had an inter- * кеме i мара 
lineation not initialled, contrary to Rule 24;: | 1800 (N0; eit ieee А ЛАЛА di 
2 V.L.R. (L.), 228. Banco (1876). V. 


Held, that the service was not proved. Mitten | 
v. Spargo, | V.R. (M.) 22; 1 A.J.R., 70. | sss Aet No, 291, sec. 180.]—G. and several 
Molesworth, J. (1870). | others were sued in trespass before a Warden. 
351.—Act Ко. 291, sec. 180—Representation— | G. was not served with the summons. The 
Substitution.]—D. obtained a Warden’s summons | Warden held that service on the other defend- 
against B. and eighteen others. В. was the only | ants was sufficient, and made an order for dam. 
one not served, and he did not appear on the trial. | ages against all the defendants. No application 
The Warden made an order against all the defend- | was made to the Warden to strike G.'s name out 
ants. On motion made at B.’sinstance, toquash | of the summons. G. obtained a rule to quash 
the order on the ground that he had not been | the order on the ground that he had not been 
served : Held, that on the construction of Act No. | served. Held, that the order was bad as to G. 
291, sec. 180, every person made a defendant in | for non-service, and being bad as to him was bad 
a suit must be served, in some way, and it is for ' altogether. Reg. v. Belcher, ex parte Gilbee, 4 
the Warden to exercise his discretion as to what | A.J.R., 80, 110. Banco (1873). V. 
service he will deem sufficient, and he may order 
substitution of service. “But it appears that | 
the Act contemplates also cases in which a de- 
fendant is to be sufficiently represented. The 


Warden here also is to determine whether such : : 
defendant is sufficiently represented in interest panies Act 1871 (No. 409), was delivered to the 
manager personally at an office other than the 


to enable him to proceed. That was the opinion TOA : : 

of the Court in Reg. v. Clow, ex parte Oliver, 5 | registered office of the company in a registered 
W.W. & A'B. (L.), 89, when a defendant under- | letter addresses to mm ооз 
took, on the authority delegated to him, to act ' Held, that such service was good. Reg. v. Lawlor, 
for three others. That was held to be sufficient, | Cr Dare DU ane Q.M Cee B; 
for the Warden was satisfied that H., having been | 207° Stawell, C.J., Higinbotham and Holroyd, 
served, S. appeared for himself and the other oo E 
defendants, and it was for him, the Warden, to | $56. —Service of summons on company out of 
decide whether the defendant who appeared, | time.]-- Where a summons to appear before 
sufficiently represented all the parties interested. | justices was served on the manager of a com- 
In this instance there has been no service what- ' puny two days after the day fixed for appear- 
ever, personal or by substitution, and no repre- | ance, but he took no steps to ascertain what 
sentation by a person who acted as attorney for | course the justices had taken, and the summons 





354.—Mining Companies Act 1871 (No. 409), 
sec. 14Q—Service of process on company —Regis- 
tered letter.]— Where a summons to a mining 
company, registered under the Mining Com. 
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was in fact adjourned, but no notice of such opinion of the Chief Judge, the complainant in 
adjournment given to the company : Held, that the Court below should begin. No costs will be 
no sufficient reason was shown for quashing the given on special cases by the Chief Judge. Ibid, 
order made by justices at the adjourned hearing. 3 W.W. & a’B. (M.), 4. Molesworth, J. (1866). 

Reg. v. Lawlor, ex parte Lone Hand Q.M. Co., | See Act No. 446, secs. 5, 25. V. 
8 V.L.R. (L.), 207. Stawell, C.J., шамына = 362.]— Semble, that the Chief Judge will 
te des ts CENE y ' answer a special case, although there be no 
356.—Service of writ—Company.]— Held, good | appearance for either party. Anderson v. Coyle, 
service of a writ where served on manager of ' 3 W.W. & A'B. (M.), 10. Molesworth, J. (1866). 

mine at Broken Hill, the head office of the com: | V. 
pany being in Melbourne, in the absence of an 363.—Right to begin.]—On a case stated for 
affidavit stating that business was not carried on : the opinion of the Chief Judge by the Court of 
at Broken Hill. Buck v. Eaglehawk Silver М.” Mines, on an appeal from the Warden, the 
Co., 6 N.S. W. W.N., 149. Foster, J. (1890). . appellant has the right to begin. Stevens v. 
N.S.W. | Webster, З W.W. & АВ. (M.), 23. Molesworth, 

357.—Service of winding-up petition —Regis- | J. (1866). V. 


tered office of company.]—See Company, 356. | 364.— Mode of stating case.] — Where a special 


357а. — Service on no liability company | case from the judge of the Court of Mines, on 


(N.8.W.)]—See No LiABILITY COMPANY. appeal from Warden, set out the evidence for 
! the appellants at length, and concluded by ask. 
LXII.—S»ek&ciAL CASE. | ing whether upon the evidence the judge of the 


Court of Mines was right in deciding to dismiss 
See COMPANY, 187; EVIDENCE; MINER'S . : 
; the appeal: Held, that such a mode of asking 
RiaHT ; Practice (APPEAL, INJuNcCTION, МІХ. | h : f — h as it did 
APPEAL, PROHIBITION, WARDEN); RoAD | ee Ma онн 
M р — not show the supposed defect of tbe plaintiff's 
358.—Costs.] —The Supreme Court would not ! case, was inconvenient. Longbottom v. White, 
give costs on a special case reserved under the ' 3 W.W. & A'B. (M.), 35. Molesworth, J. (1866). 
Act No. 32, вес. 70. Jenkinson v. Cumming, 1 W. | V. 
& W. (L.), 337. Banco (1862). Compare Kin ' $65.—Act No. 291, sec. 171—Act No. 446, see. 
Sing v. Won Paw, 1 W. & W. (L.), 303 (1862); | 22.]—Before any question is stated for the 
and Nightingale v. Daly, 3 W.W. & АВ, (M.), | opinion of the Chief Judge in the form of a 
7, at pp. 9, 10 (1866). V. | special case the hearing of the case must be 


359.--Мойе of stating case— Costs.]— Where a | completed. Ел parte Sea Queen Q. Co., 5 
| A.J.R., 77. Banco (1874). V. 


special case from the Court of Mines, after set- ! 
ting out the whole of the evidence for the | 366.—Act No. 446, secs. 22, 23—Certiorarl.]— 
plaintiffs, concluded by asking whether the ! When a judge of a Court of Mines refused to 
plaintiffs had established a case, it was sent back | state a special case under Act No. 446, sec. 22, 
to be re-stated. The points in difference should ; on the ground that the facts before him dis- 
have been succinctly stated. Thomas v. Kinnear, | closed no question of law, and decided the suit 


2W. & W. (L.), 221. Banco (1863). V, before the expiration of ten days from such 


request on rule for certiorars to bring up the 
360.]—No coste will be given in special cases | order: Held, that the judge was right, as no 
by the Chief Judge. ‘‘ Primary judges should, | question of law had іп fact arisen. Reg. v. 
acting upon this view, put parties whom they | Dunne, ex parte Golden Fleece Old Chum Co., 4 
think wrong to appeal, instead of giving them | A.J.R., 123. Banco (1873). V. 
special cases, unless their opinion is so uncertain ^— 861.— Special case— Costs.]—Coste should be 
that they think this result as to costs fair."— Per | tha successtul- Harty br: ka Geel cabs 
Molesworth, J. Fahey v. Kohinoor Со., З W.W. . - xcd ” 


' stated by a Warden. Allison v. Sharp, 17 
& АВ. (M.), 6 (1866). See Act No. 446, secs. 5, | A | 40; 9 ALL R., 50. a’Beckett, J. (1898). ` 


ad У | Fancyv. North Hurdafeld United Co., 8 V.L.R. 
361.—Right to begin —Costs—Appearance.]— | (M.), 5; 3 A.L.T., 89. Stawell, C.J. (1882). 
On a special case stated by the Warden for the ' V. 





mpm. 
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$68.—Special case—Right to begin.]—On a ! one of the parties, when it became evident that 
special case stated on an appeal to the District | the decision of the judge would be adverse to 
Court of Mines from & Warden, the appellant | him, interrupted the judge in the course of his 
has the right to begin. United Claims Tribute | delivery of his judgment, and applied to him to 


Co. v. Taylor, 8 V.L.R. (M.), 19. Molesworth, 
J. (1882). V.. 


369.— Mining Statute Amendment Act 1872 
(No. 446), secs. 22, 25—Special case—When should 
be stated.]— Where, in а special case from a 
District Court of Mines, several questions are 
asked the Chief Judge, one of which is not at the 
time material and is not answered, such question 
may be asked again in another special case after 
& further hearing in the Court below, and where 
the judge of such Court, under such circum- 
stances, refused to state a case, an order was 
made absolute to compel him to do so. Talent 
v. Dibdin, 8 V.L.R. (M.), 31; 4 A.L.T., 19. 
Molesworth, J. (1882). V. 


$70. —8pecial case from Warden—Setting down 
— No appearance — Motion for re-hearing.] — 
When a special case stated by a Warden for the 
opinion of the Chief Judge arrived on the morn- 
ing of the first day of the sittings of the Chief 
Judge: Held, that it was properly set down for 
argument during that sittings, and that both 
parties ought to be prepared to proceed with the 
case. Where under such circumstances the case 
was argued in the absence of the complainant, 
who had not instructed counsel, motion for a 
re-hearing refused with costs. Fattorini v. Band 
and Albion Consols Regd., 8 V.L.R. (M.), 41; 4 
A.L.T., 94. Molesworth, J. (1882). V. 


$71.—Special case—Subjects for.] —Questions 
depending upon resulte of conversation between 
judge and counsel are not proper subjects for 
special cases. Weddell v. Howse, 9 У.І, Б. (M.), 
13; 4 A.L.T., 179. Molesworth, J. (1883). 
V. 
372.—Special case—Additional affidavits.] — 
On the hearing of a special case from a Court of 
Mines, the Court will not receive affidavits filed 
after the special case has been stated, but will 
only deal with the special case as it stands. 
Conway v. Louchard, 10 V.L.R. (M.), 6; 6 
A.L.T., 120. Molesworth, J. (1884). V. 


373.—Mines Aet 1890 (No. 1120), sec, 265— 


Application to state special case—Meaning of 


words “ upon the hearing.”]—Upon the hearing 
of an appeal from a Warden of goldfields before 


state a special case for the opinion of the 
Supreme Court. The learned judge refused the 





| application on the ground that it was made too 
' late, and proceeded to make an order allowing 


i 


| the appeal with costs. Held, that the applica- 


! tion was not made too late, and that the hearing 


was not over, and a rule for a writ of certiorari 


| against the party in whose favour the order was 


made and the judge of the Court of Mines made | 
absolute. Reg. v. Thomson, ex parte Costin, 4 
V.L.R. (L.), 512, and Re Frederick the Great 
Tribute Co., 13 V.L.R., 373, discussed. In Reg. 

| V. Thompson, ex parte Costin, the Court decided, 
as a matter of fact, and not as a matter of law, 
that the application was made too late. Han- 
cock v. Vanderstoel, 17 V.L.R., 671. F.C., 
Higinbotham, C.J., Webb and Hood, JJ. (1891). 

V. 

373a.— Special case—Goldfields Act 1874, sec. 
71.]— On a special case from a Warden the Court 
is bound by the terms of the case, but if the 
evidence taken in the Court below is not suffi- 
; ciently stated by the Warden the Court may 


| send the case back again for further informa- 


tion. Brunt v. No. 2 South Louisa О.М. Co., 
Brisbane Courter, 15th May, 1885. F.C., Lilley, 
C.J., Harding and Mein, JJ. Q. 





| $74.—Special case — Signature.] — Where а 
special case is remitted for the opinion of the 
Court by the proper persons it is not necessary 
that it should be signed. Turnbull v. Jones, 
N.Z.L.R. 3 S.C., 456. Walliams, J. (1885). 

N.Z. 
375.—Jurisdiction of Warden to state special 
case—Up to what time case may be stated.]— 

! See PRACTICE, 221. 


| $76.—Jurisdiction of Warden to state special 
case—Mines Act 1890 (No. 1120), Part П.|-5ее 
PRACTICE, 226. 


$71.]—Special case from Warden—37 Vic. No. 
18, sec. 79—Jurisdiction of Supreme Court.]— 
See PRACTICE, 423. 





378.—Miner’s right —Insolvency —Intervention 
of assignee after Warden's decision —* Re-hear- 
ing ^—Mining Act 1874, sec. 109—Value of pro- 
perty involved — Jurisdiction.] — See MiNER'S 








а judge of the Court of Mines the solicitor for | Ricut, 37. 


27 
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378a.—Special case stated by District Court , grounds that the action should have been brought 
judge—Appeal from Warden—Security for costs.] | in the District Court under the Employers 
—See PRACTICE, 152b. Inability Act, and also that there was no 
319.— Case stated by Warden—3? Vic. No. 19, evidence of negligence. Held, that the Supreme 
Court had jurisdiction, and that there was 

. evidence of negligence to go to the jury. Judg- 
379a.— Special case—District Courts Act 1891 | ment entered for plaintiff. Campbell v. No. 1 


(0.), sec. 144—Goldflelds Aet 1874, sec, 74.]— | North Phoenix С.М. Co., Brisbane Courier, 29nd 
See PRACTICE (District COURT). | Nov., 1887. Harding, J. Q. 


sec. 79 —No appearance.]—5ee PRACTICE, 273. 


383. — Jurisdiction of Supreme Court — Com- 
pany carrying on operations outside Victoria — 

See PRACTICE (APPEAL, Costs, COURT оғ | Registered office in Victoria — Winding up.] — 
MINES, JURISDICTION). See PRACTICE, 224. 


LXIII. —SvPREME COURT. 


380. — Jurisdiction — Certiorari — Quashing 
Warden's proceedings.) — The Supreme Court 
will grant certiorari to bring up proceedings 
before a Warden, in order to have them quashed 
for non-service of the summons on a defendant. 
Re Clow, А.К., 3rd April, 1868. V. 


381.—Supreme Court—Jurisdiction— Winding 
up company—Company registered in colony— 
Carrying on operations out of colony.] — See 
PRACTICE, 222. 








| 385.—Supreme Court—Sceire facias—-Power of 
| promulgating rules.]— See LEASE, 70, 71, 72. 
381. — Court of Mines — Concurrent jurisdic- | 
tion.]—The Supreme Court is not deprived of : LXIIIA.—V ESTING ORDER. 

any portion of its jurisdiction by the establish- 

ment of the Court of Mines. M‘Caferty v.' 385a.—Vesting order—*' Stock "—** Shares."] 
Cummins, A.R., 3rd April, 1868. v. —-Where an order vests (among other things) 
“stock ” in a trustee, the word ‘‘ stock” in. 
cludes ‘‘ shares" in a joint stock company. In 
this case the board of directors of the Nymagee 


Supreme Court is not taken away by the Mining | Copper Company refused to allow a transfer to 
Statute 1865, and it is not to be taken away | pe made on the ground that the word “ stock ” 


unless by express words ase under very extra- qid not include ‘‘shares.” Sparke v. Blanton, 
ordinary and exceptional circumstances. Maul- 7 N.S. W.L.R. (E.), 39. Manning, J. (1886). 
cahy v. Walhalla G.M. Co. Regd., A.R., 20th ! N.S.W. 
May, 1868. V. 

LXIV.—W ARDEN. 


382.—Jurisdiction—Court of Mines— Concur- | 
rent jurisdiction.] — The jurisdiction of the 





382a.—Action under Employers Liability Act ' 
(Q.), (52 Vie. No. 3) — Jurisdiction of Supreme | See ABANDONMENT; By-LAWS AND REGUIA- 
Court.]— Plaintiff was a miner employed by (ће, rrons ; COMPENSATION ; DAMAGES; ESTOPPEL; 
defendant company. He was ordered to proceed | FORFEITURE; ILLEGAL OCCUPATION; LEASE; 
from the 500 feet level to the 428 feet, and to . Lien ; PARTNERSHIP; PRACTICE (AMENDMENT, 
fulfil this order had to be hauled up by a windlass APPEAL, COSTS, JURISDICTION, MANDAMUS, PAR- 
and rope, which were the only means, according | тіке, PROHIBITION, SERVICE, SUPREME COURT) ; 


to his version, of getting up. The rope broke, Resrpence AREA; Roan; Твкяравз ; and the 
and he fell and broke his leg. He brought an work Passim. 


action under the Employers Liability Act, claim- | T€ 
ing £500 damages. The defence was that the $86.— Partnership— Possession of undivided 


plaintiff was not ordered to go as stated, and | hare ERY (be fic wecncs ther nol N ji 
had no right to go to where the accident took затова uia empowered 10 meet m determine 
place. He was, on the other hand, ordered to , - complet by = Pere claiming ма асрй 
go by а ladder, ће rope never being used. The — саш ond id put him in possession 
rope was a new one, and the plaintiff was negli- thereof. Kin Sing v. Won Paw, 1 W. & W. (L.), 
gent. The jury found in favour of the plaintiff, 903.: Dance (1862), У. 

damages £205. Motion was made on behalf of — 387.—Jurisdiction.]—Under the Act No. 32a 
defendant for judgment for defendant on the' Warden had no power to grant permission to 
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mine on a public road. House v. Ah Sue, 2 W. contained in the 26th Schedule, or must on the 
& W. (L.), 41. Banco (1863). V. | face of it show all the matters necessary to give 
the Warden his statutory jurisdiction. Dis- 
Mandamus.]—W here à Warden declined to put | — — order made -nader id «09, 
parties im posessicn of qe elatum ondar A- doctae. without's declaration of secrecy, as required by 
of the Court of Mines (the Act No. 32, sec. 88), | веоыов; would not peamolende. Spiers y: 
Whiteside, 4 W.W. & a’B. (L.), 91. Banco 
on the ground that the decree referred to a map | (1867) y 
and the description in the decree and map did , | ` 
not agree : Held, that a mandamus was not the | 393.— Assessors.]—A. summoned B. before a 
proper remedy, and that the parties should | Warden and assessors for encroachment. The 
apply to the Court of Mines to correct the error. | assessors returned an unintelligible verdict. The 
Re Cogdon, ez parte M'Dermott, 2 W. & W. ' Warden then put a special question to the 
(L.), 189. Banco (1863). V. assessors, two of whom answered in the affirma- 
tive and two in the negative. The Warden 
entered up no decisions on these findings, but 


қ : М . | ealled other assessors, who found for the com- 
to form reservoirs upon certain land specified in : : 
: plainants. On motion for mandamus to compel 
the license. B. constructed a dam seven miles : 


5 x ict of 
distant from the land comprised in the license, | the Warden to enter the first verd ct of the 
; : . . | assessors : Held, that on the first trial there һай 
into which water flowed which would otherwise : : . 

| been no finding, and that the second finding 


have flowed into L.’ ir. L. ined · 
2. p n in dele Eu — | should stand, but that the Warden was wrong 
l , ' | in not giving his casting vote when the assessors 
u d th A t N Ф 3 . 5 . Т . 
әне bep enis qus M е | were equally divided, and in not entering up the 
| 


148. Я : th үү CC 
tion 512 "i x : и С н, 15 verdict accordingly. Daly v. Wallace, 9th April, 
s ° , 1868 (unreported). V. 


$888. —Carrying out decree of Court of Mines— | 


389. —Jurisdiction —Water license — Interfer- 
ence.]—L. held a license under the Act No. 128, 





on appeal from the adverse decision of the War- | 
den, could allow the appeal without leaving апу: 394 Mandamus—Jurisdiction.]—A. sued В. 
question to the asseesors. Doane v. Fairbairne, | before a Warden for encroachment. When the 
А.В., 11th Sept., 1865. V. | case was called on it was stated and admitted 

| that the same case had been heard and deter. 
a Warden made an order to eject from a claim | 2. 2. — 2. 
without notice to the person in possession, and | had not been determined before. On application 
for Mandamus to compel the Warden to hear it, 
mandamus refused, as the Warden had already 
| exercised his jurisdiction. Reg. v. Akehurst, 

7th Dec., 1868 (unreported). V. 


390. —Notice.]— Where, under the Act No. 32, 


without visiting the ground, a rule for certiorari 
to quash the order was made absolute in the 
first instance. Reg. v. Barnard, A.R., 2nd 
Dec., 1865. V. 





891. — Order improperly minuted.] — Where, 
under the Act No. 32, sec. 80, a Warden's de- 
cision was minuted in these words, ‘‘ Case dis- 
missed, having been adjudicated on before," it 
was held that the words “ having been adjudic- 
ated on before" were improperly minuted, and 
were not part of the decision ; and as outside 
'' the decision," were not binding and conclusive 
on ull parties. (шеге, whether the words “Һау. 
ing been adjudicated on before" in the minute 
were any evidence of the fact? Sim v. Eddy, 3 
W.W. & A'B. (L.), 21. Banco (1866). V. 


395. — Summons — Order — Jurisdiction — 
Amendment.]—G. summoned M. before a War- 
den, the summons stating that G. sought to 
have an assignment of one-fifth of a claim from 
him to M. cancelled and to have an account. 
M. had advanced G. a sum of money, which had 
been repaid. The Warden made an order for 
M. to deliver the share in the claim to G. On 
motion to quash the order for want of jurisdic- 
tion: Held, that although the order did not 
follow the summons the Warden had jurisdic- 
tion to make it, and us the summons might have 

392. — Jurisdiction — Order for inspection — | been amended so as to conform to the evidence, 
Breach.]—An order for inspection made under | it could not be quashed. Reg. v. Smith, ex parte 
sec. 202 (No. 291), must be either іп the form | Mahony, 3 A.J.R., 48. Banco (1872). V. 
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$96.—Jurisdiction—Venue—Warden's rules— | decision, a writ of mandamus is the proper 
Prohibitlon.]—A summons was issued by the | remedy. Sec. 166 of the Mining Statute 1865 
Warden at Donnelly's Creek, to be heard at | classes a Warden with other officers in such a 
Donnelly's Creek, in the district of Gipps- | way as to show that it applies only to the enforce- 
land, in which K. was complainant against | ment of his ministerial acts. Reg. v. Strutt, ex 
the P.A. Company for wages. The registered | parte Lawlor, 3 V.L.R. (L.), 3. Banco (1877). 
office of the P. A. Company was in Ballarat, in | У. 
the Mining District of Ballarat. Оп motion | 400.— Dismissal of complaint — Finality — 
before the hearing of the summons for prohibi- . Special case.) — When a Warden dismisses a 
tion, on the ground that the venue was wrong | complaint, awarding costs to the defendant, the 
according to the General Rules for Wardens, | decision is final unless appealed from, and is a 
sec. 1, inasmuch as the complaint was not for an | bar to another complaint for the same cause of 
interest in land, and should have been brought | action. The opinion of the Chief Judge on & 
in Ballarat, where the defendant's company | special case is only decisive so far as it goes. 
resided : Held, that the application was prema- — points not submitted remain open for 
ture, as the objection could be taken before the ! adjudication by the original Court. Semble, the 
Warden at the hearing, and the motion was | Warden may act on his own knowlege of the 
refused. Reg. v. Foster, 3 A.J.R., 38. Banco | identity of the case. Doubtful how far fresh 
(1872). "У, | evidence should be received to show suchidentity. 
Summers v. Cooper, 5 V.L.R. (M.), 42. Moles- 


397.—Act No. 291, secs. 195, 197, 207 —Commit- 
р ael: worth, J. (1879). У, 


ment.]—If under the Act No. 291, вес. 195, a 
Warden orders persons to deliver up possession |  401.— Forfelture— Possession—Mining Statute 
of a claim, or, under sec. 197, orders them to | 1865, sec. 195 —Mandamus—Certiorari — Order— 
cease from trespassing on & claim, disobedience | Applications for lease—Suspending execution.] 
of such an order can be punished under вес. 207. | —'* It is imperative upon the Warden in all cases 
Disobedience of an order to deliver possession ' under sec. 195, Mining Statute 1865, in which he 
would consist in refusing а demand for posses- | finds the complainant to be entitled as against 
sion made by the person entitled to the benefit | the defendant, to make an order that the com- 
of the order. The persons disobeying can only | plainant be put into possession, but whether he 
be punished after service of summons, stating | will allow such order to be executed may depend 
the offence under sec. 207. Re Yung Hing, 4 | on the circumstances of the case." — Per Fellows, 
A.J.R., 57. Molesworth, J. (1873). V. J. And this notwithstanding that a third party 
| has applied for a lease of the land in dispute 
398.— Amendment — Forfelture — Amalgama- | (Aet No. 446, sec. 3), but the execution of the 
tion — Lease — Applleation.] — Оп summons for | order may be suspended until the pending rights 
forfeiture of amalgamated claims, and no amalga- , o¢ third parties are determined. When the War- 
mation proved, the Warden can amend summons | Jen finds for the complainant, but omits or 
as seeking forfeiture of any of the claims included | refuses to order possession, a mandamus cannot 
in the alleged amalgamation, and adjudicate | issue to compel him to complete his order, but 
accordingly. The pendency of an application for | ;, may be brought up by certiorari and quashed, 
a lease should not prevent a Warden from dealing although an appeal from such order to the Court 
with a summons for forfeiture, and putting the | of Mines be then pending. Reg. v. Orme, ex 
successful complainants into possession. Jolly | parte Droscher, 3 V.L.R. (L.), 343. Banco 
v. Stephens, 5 A.J.R., 169. Molesworth, J. | (1877). V. 
V. 


(1874). 
| 402.—Lease application — Асе No. 446, see. 3— 


399.—Decision after special case—Mandamus , Leasing regulations—Warden’s office—Default— 
—Act No. 291, secs. 166, 194.]—When а case is | Evidence — Notice — Service — Company.] — On 
stated by & Warden for the opinion of the Chief | complaint for forfeiture the defence that there 
Judge, and such opinion is given, the Warden in | is an application for lease pending (Act No. 446, 
entering up his decision in accordance with the | sec. 3), may be met by showing that the appli- 
opinion, acts judicially and not ministerially, ‘cant has made default by non-observance of 
and therefore on refusal so to enter up his | regulations, sec. 4. Not serving notice at the 
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Warden's office would be such default. The | This objection was over-ruled. This case was 
Warden's office for the purpose of the regula- then heard, the defendants cross-examining the 
tions is not the place where he sits as judge, but ' witnesses, and the Warden found. for the com- 
the principal place from which he issues his | plainant& On rule for certiorari to quash on 


summonses and orders. Not serving notice on Ње ground of defective signature to the sum- 


an occupier of the land or any part of it would 
be such default. 


When such occupier is a com- | 


mons: Held, thatthe objection would have 


been a good one if taken at the proper time, but 


pany, service of notice on the manager who | as the defendants had appeared before a Warden 


takes and retains it would be sufficient service. 
On hearing a complaint the Warden ought not 
to act on evidence given before him in another 
inquiry. Constable v. Pigtail Co., 3 V.L.R. 
(M.), 7. Molesworth, J. (1877). V. 


403.—Mandamus — Hearing case.] — B. sued 
the S. Company and others before a Warden for 
money and a share in a contract. The Warden, 
considering that he had no jurisdiction as to the 
S. Company, struck them out, and determined 
the case in favour of the complainant as against 
the other defendants. Un mandamus to compel 
him to hear the case as against the S. Company : 
Held, that he had exercised his jurisdiction, and 
determined the complaint. Reg. v. Gaunt, ex 
parte Bahiman, 4 A.J.R., 114. Banco (1873). 

V. 

404.—Miner’s right —Assessment of damages 
— Possession —Complainants.]—On complaint by 
several for trespass and taking possession, the 
Warden has jurisdiction to assess damages in 
favour of such of the complainants as hold 
miners' rights, and to put them in possession of 
so much of the ground, or such share as their 
miners’ rights would entitle them to occupy or 
hold, although some of the complainants have 
no miners’ rights. Sea Queen Q. M. Co. v. Sea 
О.М, Оо., 4A.J.R., 174. Molesworth, J. (1873). 

V. 

405.—Mining Statute 1865—Amendment Act 
(No. 440), sec. 25—Mandamus—<Act No. 565, sec. 
10.]—A Warden is bound to give judgment in 
accordance with the opinion of the Chief Judge, 
(Act No.-446, sec. 25), and, on refusal, a writ of 
mandamus will be granted by the Supreme Court. 


and asked judgment in their favour on the 
merits they had waived any irregularity which 
might be in the process, and that the Warden 
had jurisdiction. Reg. v. Strut, 4 A.J.R., 747. 
Banco (1873). V. 


407.—Possession—Application for lease—Act 
No. 446, sec. 3—Adjournment.]—On a complaint 
to recover land on the ground of illegal posses- 
sion, where the defence is that the defendant 
has applied for a lease, although the Warden is 
of opinion that the complainant should succeed 
he cannot put him in possession (Afining Statute 
Amendment Act [No. 446], sec. 3), but he may ad- 
journ the summons from time to time, &nd may 
grant injunction restraining mining until the 
lease application is disposed of. Hutchesonv. Erk, 
3 V.L.R. (M.), 3. Molesworth, J. (1877). V. 


408. — Warden’s summons — Jurisdiction — 
Amendment—Defect in statement of cause of 
action — Act No. 291, Schedule XX. — Warden's 
Rules, 27th December, 1869.]—4A plaint before 
& Warden stated that the complainants held 
miners' rights, and claimed to take possession of 
Crown lands described in the register as No. 
446, of which the defendants were in illegal occu- 
pation claiming under miners' rights. On special 
case on preliminary objections : Held, that the 
summonses showed jurisdiction, and that the 
Warden could and should dismiss the case on 
the complainants refusing to amend, as the ob- 
jection to the defendants’ title should in some 
degree be pointed out. The Rules for Proceed- 
ings before Wardens, 27th December, 1869, which 
provide that the parties may be called on to 


Act No. 565, sec. 10, does not apply to Wardens. | state their cases respectively, does not go to the 


Reg. v. Strutt, ex parte Constable, 3 V.L.R. (L.), 
186. Banco (1877). V. 


406.—Act No. 291, sec. 177—Signature to 
Summons—Act No. 446, вес. 14.]—AÀ Warden's 
summons was signed by the Warden's clerk in 
his own name. The defendants appeared and 


extent that the complainant may state his case 
verbally as to those matters that he ought to 
have alleged in his pleading. Barton v. Band of 
Hope aud Albion Consols, 5 V.L.R. (M.), 18. 
Molesworth, J. (1879). V. 


409.—Warden —Jurisdiction of—Mining tene- 


objected to the service, as not haying been | ment—Buildings and fixtures—Mining Statute 


effected four days before the day of appearance. 


1865, secs. 5, 101, 177, 195.]—W here a Warden 
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of the goldfields disinisses a plaint seeking re- 
covery of possession of a mining tenement, he 
does not thereby deprive the complainant of his 
property in the buildings and fixtures attached 
to the soil. Summers v. Cooper, 7 V.L.R. (L.), 
443; 3 A.L.T.,61. Stawell, C.J., Williams and 
Holroyd, JJ. (1881). V. 


410, — Mining company — Appearance by at- 
torney — Appointment under seal.] — See Com- 
PANY, 107. 


411. — Diseretion of Warden — Appeal.] — 
Whether, after an answer is given by the Chief 
Judge to a case stated by a Warden, the Warden 
should take fresh evidence or allow an amend- 
ment, із а matter of judicial discretion for the 
Warden ; and, semble, there is no appeal from 
the exercise of such discretion. United Claims 
Tribute Co. v. Taylor, 8 У.І. К. (M.), 19. Moles- 
worth, J. (1882). V. 


412.—Evidence of Warden—Admilssibility.]— 
The parol evidence of a Warden who held an 
inquiry on a lease application as to what a wit- 
ness stated on suchinguiry is admissible, although 
he is bound to transmit in writing the evidence 
taken before him to the Minister. 
Howse, 9 V.L.R. (M.), 13; 4 A.L.T., 179. 
Molesworth, J. (1888). V. 


413.—Regulation of Mines and Mining Machin- 
ery Act 1883 (No, 783), secs. 8 (xxix.), 16 — 
Summons — Vagueness.] — Where a summons 
before a Warden to recover damages for injuries 
sustained by the complainant whilst working in 
the defendant's mine was in the terms :—‘‘ For 
that thecomplainant on, &c., was employed in und 
about the mine of the defendant at, &c., and 
whilst so employed was descending the shaft of 
the defendant at the said mine, and the com- 
plainant fell down the said shaft to a depth of 
100 feet and had his leg and ribs broken and 
suffered, &c., and was permanently injured, and 
the complainant says that such injuries’ were 
occasioned to him by reason or in consequence of 
the defendant having contravened and neglected 
to comply with the provisions of the Regulation 
of Minesand Mining Machinery Act 1883 (No. 


| 
Weddeli v. 


(WARDEN). 428 
in connection with the shaft of the mine secarely 
fixed platforms at intervals, &c., in the ladder, 
бс.” Held, that the summons as amended was 
not contradictory or vague, it giving the date of 
the fact, and referring to the sections relied on ; 
and that it showed jurisdiction in the Warden. 
Campbell v. Parker’s Extended Q. M. Co. Ltd., 
10 V.L.R. (M.), 1. Molesworth, J. (1884). V. 
| 


414.— Mining Statute 1865 (No. 291), sees. 36, 
101 (Ш.), 177 —Water right license—Jurisdiction 
of Warden.]—See PRacticE, 219. 


415.—Mining on Private Property Act 1884 
(No. 796), secs. 18, 19, 21—-Assessing amount of 
compensation —Jurisdietion of Warden to state 
special case.] —See PRACTICE, 220. 


416.— Up to what time Warden may state 
special case.}|—See PRACTICE, 221. 


; 4t7.—Drainage of Mines Act 1877 (No. 596), 
| sec. 3 — Past contributions] — A Warden has 
, power to make an order for past contributions 
under the Drainage of Mines Act 1877 (No. 596). 
| Cornish Q. M. Co. v. North Cornish Q. M. Co., 
|9 A.L.T., 152. Webb, J. (1887). V. 


418.—Mines Act 1890 (No. 1120), secs. 216, 336 
i — Jurisdiction of Warden — Mining on private 
, property.]—5See PRACTICE, 225. 

| 419.—Mines Act 1890 (No. 1120), Part 11.— 


| Mining on private property — Jurisdiction of 
Warden to state special case.]—See PRACTICE, 


i 


| 420. —Mines Act 1890 (No. 1120) —General Rules 
for Proceedings before Wardens, Rule I.—‘‘ Sub- 
ject matter in dispute "—** Interest in land "— 
Jurisdiction of Warden.]—See PRACTICE, 227. 


421.—Mines Act 1890 (No. 1120), secs. 15, 19, 
135, sub-secs. 1, 3, 12—Jurisdiction of Warden — 
Land exempt from occupation — Government 
road —Trespass— Permit by council. ]—See Prac- 
TICE, 298. 


432.—Mining Act 1874, sec. 129 — Forcibly 
| taking possession—Evidence.]—A rule nisi for а 


| prohibition was moved against justices who had 
| fined the applicant under sec. 129 of the Mining 


783)" Неа, that such summons was bad for | Act 1874 (37 Vic. No. 13) for forcibly taking 
vagueness in not alleging which provision of the ! possession of a claim. The right to the claim 
Act had been contravened. The summons was | had been in dispute between R. and the appli- 
then amended by adding “вес. 8, sub-sec. xxix., | cant, and proceedings were instituted by R. in 
by not having substantial platforms at intervals, | the Warden’s Court to determine the ownership. 
&c., in the ladder, &c., and sec. 16 in not having | The Warden decided in favour of the applicant. 
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R. thereupon appealed from this decision to the , Summons—Mining Act 1874, secs. 68, 70, 113— 
District Court judge, who reversed the Warden's | Prohlbition.]—Notwithstanding Rule 1 of the 
decision and granted the appeal. In pursuance Rules of 1874 regulating the practice of the 
of that decision the Wurden removed the appli- Warden’s Court, a sole defendant may be sun- 
cant from the claim, and put R. in possession. moned to appear at a Warden's Court in a dis- 
The applicant afterwards ejected К. and worked : trict other than that in which he resides. Per 
the ground. The proceedings in question, before | Foster, J., at р. 137 :—'* If this Warden had 
justices, were then taken by R. against the , violated a rule of practice of his own Court it 
applicant. At the trial the justices refused to . might be a fair ground for a new trial in a 
receive evidence tendered by the applicant of | proper district, but with this we have nothing 
the written judgment of the Warden or to go , to do upon an application for a prohibition." 


into the merits of his decision. 
justices were right. 
parte Ward, Sydney Morning Herald, 
Dec., 1876; N.S. УУ, Digest, 1869-84, col. 568. 


N.S.W. 


423.—Mining Act (37 Vie. No. 13), sec. 79— 
Special case from Warden's Court—Jurisdiction 
of Supreme Court.]—The Supreme Court has no 
jurisdiction to entertain a special case stated by 
the Warden under sec. 79 of the Mining Act 
where the Warden has not suspended his judg- 
ment, but has made an order in the suit. Per 
Martin, C.J., at р. 87:—'' There might have 
been an appeal to the District Court from the 
decision, and then we could have heard the case 
on appeal from that Court ; but that course was 
not pursued here." Bowes v. Park, 3 N.S.W. 
L.R. (L.) 86. Martin, C.J., and Inmes, J. 
(1882). N.S. W. 


424.—Warden—Suit by infant—Next friend— 
Mode of appointment Mining Act 1874, sec. 113.] 
—An infant cannot sue in a Warden's Court 
except by his next friend. Where no provision 
is made by regulations for the appointment of a 
next friend such appointinent may be made by 
the Warden's Court. Lucas v. Bourke, 3 N.S.W. 
L.R. (L.), 215. Faucett and Windeyer, JJ. 
(1882). N.S.W. 


425.—Warden—Jurisdiction — Costs — Mining 
Act 1874, secs. 74, 75, 113.] — Where an agent, 
not а barrister or solicitor, appeared before the 
Warden on behalf of a company of which he 


was a shareholder and was awarded a sum as his | 


costa of the day, the Court made absolute a rule 


Held, that, the | 
The rule was refused. Ех! Foster, JJ. (1891). 
16th | 


Ex parte Moor, 7 N.S.W.W.N., 186. Innes and 
N.S.W. 


427.—Warden—Mining Act 1874 (37 Vic. No. 
| 13), sees. 19, 63, 69--46 Vic. No. 7, sec. 1—Juris- 
diction of Warden's Court —Mineral license.]— 
No person has а locus standi as a party in the 
Warden's Court unless he holds a miner's right 
or mineral license. Duncan v. Fidlerton, 14 
N.S. W. L.R. (L.), 308; 10 W.N., 33. 
Innes and Foster, JJ. (1893). 


Windeyer, 
N.S.W. 


428.—Warden—Jurisdiction of Warden's Court 
—Mining Act 1874, secs. 19, 63, 69— Mineral 
license—Miner's right.]—** The Warden’s Court 
was never intended to be one of general jurisdic- 
tion, but a Court with a jurisdiction limited to 
matters in connection with mining and to dis- 
putes arising between miners, and the only 
persons entitled to have their claims and dis- 
putes adjudicated upon in that Court are persons 
who hold either miner's rights or mineral 
licenses." Duncan v. Fullerton, 14 N.S. W.L.R. 
(L.), 308; 10 W.N., 33. Windeyer, Innes and 
Foster, JJ. (1893). N.S.W. 


429.—Warden— Mining Act 1874, sec. 70— 
Summons — Form of — Particulars — Defective 
summons—Jurisdietion of Warden.]—A Warden 
has no jurisdiction to hear a complaint unless 
the summons complies with sec. 70 of the 
Mining Act by stating the nature of the com- 
plainant’s case and showing the substance of the 
facts constituting the cause of complaint. Æx 
parte Long, 16 N.S. W.L.R. (L.), 120; 11 W.N., 
184. Windeyer and Innes, JJ. (1895). N.S.W. 


429a.—Mining Act (37 Vic. No. 13), sec. 70— 


for a prohibition, with costs, as against the | Service of summons—'* Rules for Regu'ation of 


defendant company. Surplice v. Broken Hill 
Junction S. M. Co., ex parte Surplice, 3 N.S.W. 


Practice in Wardens' Courts? (N.S.W.), 21st July, 
' 1874, Rule $.]— A summons under sec. 70 of the 


W.N., 137. Darley, C.J., and Innes, J. (1887). , Mining Act must be served eight days before 


N.S.W. 


the return day. Rule 3 of Regulations, 91st 


426.—Warden — Warden's Court — Rules өрге” |J uly, 1874, which provides that & summons 
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~ must be served eight days before the return day 
“ or such other time as the Warden shall direct," 
does not give the Warden power to shorten the 
time prescribed, though he may extend it. Ех 
parte Pearson, 17 N.S. W.L.R. (L.), 245; 13 
W.N., 55. Darley, C.J., and Manning, J. 
(1896). N.S.W. 


429b.—Mining Act (37 Vic. No. 13), sec. 70— 
Complaint —Com plainant's title.]—In a summons 
under sec. 70 of the Mining Act the complainant 
must show that he has some title to or interest 
in the land an injury to which is complained of. 
Ez parte Pearson, 17 N.S. W.L.R. (L.), 245 ; 13| 
W.N., 55. Darley, C.J., and Manning, J. , 
(1896). N.S.W. 


430.—Goldflelds Act 1874 ($8 Vie. No. 11)— | 
Duties of Warden—Mandamus. ]—The duties of a | 
Warden as to receiving, recording and reporting | 


| 
| 


on applications under the Queensland Goldfields | 


Act 1874 (38 Vic. No. 11) are simply ministerial, | 
and therefore a writ of mandamus will lie to 
compel the Warden to perform such duties. 
Darenport’s Case (unreported, 1867), distin- · 
guished. ‘‘ The decision in that case (Daven- 


port's) turned upon the principle 


that . 
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' plaintiff's behalf that sec. 40 of the Goldfields Act 


1874 gave a party to a complaint the right to 
insist upon assessors being appointed. Held, 
that the Warden was wrong in refusing to swear 
the assessors, and that a rule absolute for man- 


damus should go, but that the Warden in so 
refusing had acted judicially and not minis- 


terially, and, therefore, the action for damages 
could not lie. Inch v. Sellheim, Brisbane Week, 
18th Nov., 1882. F.C., Lilley, C.J., Harding 
and Pring, JJ. Q. 


431. — Goldfields Act 1874 (38 Vie. No. 11) — 
Jurisdiction of Warden.]—The presumption is 
that a Warden exercising his official duties in a 


district has been properly appointed. Mathers 


v. Ellery, 1 Q.L.J., 129. F.C., Harding, A.C.J., 
and Pring, J. (1883). Q. 


482.—Goldfields Act 1874 (38 Vie, Ко. 11)— 
Jurisdiction of Warden.] — A Warden when 
located has all the powers of a Warden without 
the necessity of a Warden's Court being pro- : 


| claimed in the district. Mathers v. Ellery, 1 


Q.L.J.,199. F.C., Harding, A.C.J., and Pring, 
J. (1883). Q. 


the Court could not grant a mandamus against a | 432a. — Warden — Jurisdiction — Action by 


person who, as an, inferior ministerial оов, | liquidator for calls —Companies Act 1886, sec. 
obeyed a power which he was unable to resist. ' 1$.]J—A Warden’s Court has no jurisdiction to 


— Per Harding, Ј., at p. 3. Ex parte Mills, 


and Pring, JJ. (1881). 


în re | entertain an action by a liquidator of a company 
Mills, Y Q.L.J., 1. F.C., Lilley, C.J., Harding | 


Q. : 


4308. —Inspeetion of liens on leases—Refusal : 


for calls. Quere, whether the liquidator could 
enforce his rights by way of motion. Ruller's 
Case (unreported), followed. Eimslie v. Mackay, 


by Warden.]—Mandamus granted to compel! Brisbane Courier, 6th March, 1890. F.C., Lilley, 


public. 
9th Sept., 1882. F.C., Lilley, C.J., Harding 
and Pring, JJ. 


430b. —Refusal of Warden to swear assessors — 
Judicial Act—Mandamus — Action against War- 
den — Goldfields Act 1874, вес. 40.] — Plaintiff 
brought an action in the Warden's Court for 
damages caused by the wrongful accumulation 
of water on land adjoining his. When the 
matter came on the Warden refused to swear 
assessors and gave judgment for the defendant. 
The plaintiff then brought an action against 


the Warden claiming £1000 damages for his | 


refusal to swear assessors, and à mandamus to 


compel him to do so. It was contended оп, 


Warden to allow plaintiff to inspect register of | O.J., and Mein, J. 


liens on leases, which had been refused plaintiff | 
by Warden. Such register must be open to the | 
Forwood v. Sellheim, Brisbane Week, ' 





4 








Q. 


[Мотк. —In Bwuler's Case it was decided that а 
Warden had no jurisdiction in Civil actions ex- 
cept in respect to matters relating to mining, 
and that the Supreme Court was the proper 


| tribunal for the settlement of disputes between 


a company and its menibers.] 


433.— Goldfields Act 1874 (38 Vic. No. 11)— 
Regulation 54—Duty of Warden in registering 
claim.]—It is against the duty of a Warden, 
acting ministerially, to register a claim for a 
greater area than that allowed by Regulation 
54 of the Regulations under the Goldfields Act 
1874 (Queensland), (38 Vic. No. 11), and, if 
acting judicially it would also be his duty to 
refuse to register such claim. Reg. v. Cribb, 2 
Q.L.J., 157. Harding and Mein, JJ. (1886). 

Q. 
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433a.—Warden's Court — Jurisdiction — Resi- 
dence area—Cancellation for not occupying.]— 
A Warden's Court has по jurisdiction to cancel 
a residence area for non-occupation at the suit 
of a subject. Such cancellation is in the dis- 
cretion of the Crown, to be exercised by the 
Warden as a ministerial officer under the 
authority and control of the Minister for Mines. 
Missingham v. Smyth, 8 Q. L.J. (N.C.), 26. Noel, 
D.C.J., 4th Dec., 1893. Q. 


433b.—Warden's Court — Jurisdiction — Resi- 
dence area—Valuation of improvements—Gold- 
fields Act 1874 (38 Vie. No. 11) —Regulse Generales, 
No. 39.|--А Warden, in exercising his discretion 
in the cancellation of a residence area under 


JJ. (1889). 
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: from a Warden. Whetter v. Hall, 8 Q.L.J. 
|(N.C.), 49. F.C., Grifith, C.J., Cooper and 
| Power, JJ. (1897). Q. 


'  483g.— Gold Mining Act 1885, sees. 5, 7— 
Miner's right—Mining license—Power of War- 
' den.]—Her Majesty, through her Wardens of 
! goldfields, has absolute discretion as to the issue 
of miners’ rights or licenses under the Gold 


| Mining Act 1885. Reg. v. Gee, ex parte Wendt, 


| 93 S. A.L.R., 164. F.C., Boucaw and Bundey, 
S.A. 


434.— Action against Warden—Refusal to issue 
exeeution.]—See PRACTICE, 214. 


:  485.— Refusal of Warden to issue execution— 


Regulation 32 of the Regulations made under | Mandamus. ]— See PRACTICE, 269. 


the Goldfields Act 1874, has no jurisdiction to 
delegate the valuation of improvements thereon 
to arbitrators, or to order the finding of any 
person not being a Warden to be made an order 
of the Warden’s Court. Smyth v. Missingham, 
8 Q.L.J. (N.C.), 27. F.C., Townsville, Cooper 
and Chubb, JJ., 22nd June, 1893. Q. 


433c.—Warden—Jurisdiction—Relief granted 
in excess of powers—Prohibition.]—W here a 
Warden has jurisdiction to hear & case, but 
makes an order granting relief which he has no 
power to give, prohibition will lie to restrain 
him from acting on such order. Reg. v. Cusack, 
8 Q.L.J. (N.C.), 32. F.C., Townsville, Cooper 
and Chubb, JJ. (1891). Q. 


433d.—Tailings area— Cancellation —Non-user 
— Regulations, 8th September, 1894 — May be 
done by Warden.]—Cancellation of a tailings area 
for non-user can only be done at the suit of the 
Crown, or by the Warden asa ministerial officer. 
Missingham v. Smyth, 8 Q.L.J. (N.C.), 26, fol- 
lowed. Dodds v. Parsons, 8 Q.L.J. (N.C.), 39. 
Noel, D.C.J. (1897). Q. 


433e.—Trial before Warden and assessors— 
Disputed claim—Sufliciency of evidence—Deter- 
mination of dispute by assessors.]—See Brun! 
v. No. 2 South Louisa G.M. Co., Brisbane 
Courier, 15th May, 1885. F.C., Lilley, O.J., 
Harding and Mein, JJ. Q. 


433f.—Appeal Rules 1894, Rule 35—(Order 
LVII., Rule 32)—Time for appeal from District 
Court sitting as Court of Appeal from Warden.]— 
Rule 35 of the Appeal and New Trial Rules 1894 
(Order LVII., Rule 32) does not apply toanappeal 
from a District Court judge sitting to hear appeals 


436.—Wardeu—Action for damages against— 
Refusal to issue execution —Judicial act.]—See 
| PRACTICE, 214. 


437.—Warden’s Court —Assessors’ powers.]— 
Under the provisions of the New Zealand Gold- 
fields Act 1866 (30 Vic. No. 32), (as amended by 
the Act of 1867), assessors had a co-ordinate and 
concurrent jurisdiction with the Warden to de- 
cide questions of lawand fact according to justice, 
without regard to rules of law or practice of 
Courts of law or equity. Grace v. Hager, 2 
N.Z.C.A., 228. Arney, C.J., and Richmond, J. 
(1872). N.Z. 


438.—Goldfields Act 1866 (30 Vic. No. 32), sec. 
62—Jurisdiction of Warden—Forfelture—Claim 
—Excess of ground.]—See Practice, 282. 


439.—Goldfields Act 1866 (N.Z.), (30 Vic. No. 
32), вес. 68—Statute of Frauds—Power of War- 
den to enforce contract not complying with.]— 
See STATUTE OF FRAUDS. 


440. —Warden's Court—Application for claim 
—Appeal.] — There was no appeal under the 
Goldfields Act 1866 (30 Vic. No. 32), to the Dis- 
trict Court from an adverse decision of a Warden 
on an application for a mining claim. — Labes v. 
Harris, 1 N.Z.J. R. (N.S.) M.L., 15. N.Z. 


[Note.—But see now the New Zealand Mining 
Act 1891 (54 & 55 Vic. No. 33), sec. 286, et seq.] 


441.—Warden's Court —Recovery of penalty— 

Information or complaint.]—A proceeding in- 

stituted in a Warden's Court for the infliction 

of a penalty should be commenced by informa- 

tion, and not by complaint. Barrell v. Clayton, 
1 N.Z.J.R. (N.S.) M. L., 46. N.Z. 
28 
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442. — Warden's Court — Appeal! to District : 
Court —Amendment of summons.]—Although a 
Warden has power to amend defects in a sum- 
mons, the District Court, as a Court of Appeal, 
has no power to do во. Sung You v. Koch, 1 
N.Z.J.R. (N.S.) M.L., 55. N.Z. 


443.—Warden's Court —Appeal —District Court 
—When constituted —Goldflelds Act 1862 (26 Vic. 
No. 21), sec. 29.]—By the 29th section of the 
Goldfields Act 1862 &n appeal is given from the 
Warden's Court to the District Court, but where 
there i8 no such District Court having jurisdic- 
tion then the appeal is to be prosecuted in the | 
Supreme Court. A district known as the Otago | 
Goldfields District was defined and proclaimed ! 
as & district within which should be held sit- 
tings of the District Court under the District 
Courts Act 1858, and a judge was appointed, but | 
no appointment had been publicly notified of | 
any times or places when or at which the sittings : 
would be held. Held, that for the purpose of , 
an appeal under theStatute there was no District : 
Court having jurisdiction, as there was none 
then capable of exercising jurisdiction in the 
district in which the appeal arose. Boyce у. ! 
Hastings, C.L.J., 19. N.Z. 





444. — Warden's Court — Jurisdiction — Land 
exempted from occupation for mining purposes 
—Existing rights.]—See PRACTICE, 236. 


445. —Warden's Court — Jurisdiction—Title to 
land.]—See PRACTICE, 238. 


446.—Warden—Jurisdiction to restrain execu- 
tlon.J—See PRAcTICE, 156. 


447. — Warden's Court — Appeal to District 
Court—Notice of appeal.]—An appeal from the 


decision of a Warden is sufficiently set out if it ' 


lies with ізі | 
complies with the provisions of sec. 250 of the | claim was lodged in the Warden’s office, together 


| with the fees covering the necessary expenses, 


i ing th . 
hear it because notice thereof does not comply · and the cost of surveying the ground. A plan 


with Form 13 in the Appendix to that Act in ! 
Ward | 
Williams, J. : 


Mining Act 1886 (New Zealand), (50 Vic. No. 51), 
and the District Court ought not to refuse to 


stating the nature of the relief sought. 
v. Bernston, 8 N.Z.L.R., 21. 
(1889). N.Z. 


448. — Warden's Court — Appeal to District 


Court—Time for hearing of appeal—-** Not earller | 


than twenty days "—MinIng Act 1886 (N.Z.), (595 
Vic. No. 51), sec. 251.]— A decision was given іп 


— -- 


No 51), notice was given of an appeal therefrom 
on the 28th of the same month. Held, that the 
sitting of the District Court to be held on that 
day was the proper sitting to hear the appeal, 
the 28th being ‘‘ not earlier than twenty days” 
from the date of such decision. Wardv. Bernd- 
жоп, 8 N.Z.L.R., 21. Williams, J. (1889). 
N.Z. 

[Note.—This decision has been practically 

over-ruled in Wellington City Council v. Stains, 10 


| N.Z.L.R., 320. C.A., Prendergast, C.J., Den- 


niston and Conolly, JJ., affirming Edwards, J. 


, (1891).] 


449.—Warden's Court — Appeal to Supreme 


| Court — Re-hearing —Costs— Mining Aet 1886 (50 


Vic. No. 51), secs. 250, 256 —** Supreme Court 
Code.”]—See PRACTICE, 126. 


450.—Mining Act 1891 (N.Z.), (54 & 55 Vic. No. 
33), sec. 286—Appeal from warden = Enlarge: 
| ment. ]—See Practice, 89. 


451. — Warden's jurisdiction — Public sindge 


| channel—Unauthorised obstruction —Qwuia timet 


actions—Mandatory injunetion.] — The Warden 
of a goldfield has jurisdiction to protect persons 
likely to be prejudicially affected by an unauthor- 
ised obstruction built across a public sludge 
channel, and to make a peremptory order for its 
removal, although the proofs of prospective in- 


| jury fall short of those required in the Supreme 
Court in ordinary quia timet actions. 


Clarke v. 
Round Hill M. Co., 13 N.Z.L.R., 266. Walliams, 


J. (1894). N.Z. 


451a. — Warden — Jurisdiction — Mining Act 
1891 (64 & 55 Vic. No. 33), sec. 125—Applica- 
tion for special claim —Non-completion of survey 
within time limited by Act—Extenslon of time— 
Second applicant.]—An application for a special 


of the survey was not lodged in the Warden’s 
office within six months after the date of the 
application. A few days afterwards, no steps 
having been taken in the interval by the first 
applicant, an application for the same ground 
was made by another person. On the same 
day, but after the second application was lodged, 
the first applicant applied for an extension of 
time for completing the survey. An objection 


the Warden's Court on 8th March, 1889, and | was lodged against the granting of the first 
under вес. 251 of the Mining Act 1886 (50 Vic. | application by the second applicant, on the 
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ground that the Warden had no jurisdiction to; 462.—Mandamus — Warden functus officio— 
grant such extension. The Warden allowed the | Rule against successor— Costs.]—See PRACTICE, 
objection, and refused the first application. , 2068. 

Held, that the Warden was right in ruling that | 

in such a case he had no power to grant the | 462a. — Jurisdiction of Warden (Q.).) — See 
extension of time applied for, the land having PRACTICE, 230, 231, 231a. 


i | 
become заны the proper construction of | 463.— Warden — Jurisdiction — Sale of resi- 
sec. 195 of the Mining Act 


2.2. 22. A | dence area—Goldfields Act 1874 (38 Vie. No. 11), 
А Р sees, 32, 67.]—5ее PRACTICE (JURISDICTION). 
Warden grants an extension of time before the 
expiration of the six months. Quere, whether | 463a. — Warden-—Taxation of costs —Goldfields 
the Warden might not have had jurisdiction to! Act 1874 (Q.), see. 85.]—See Practice (Costs). 
extend the time if no second applicant had | 
appeared on the scene. McCormick v. Dean, 464. — Water right —- Exchange license — 
15 N.ZL.R., 322. Conolly, J. (1896). N.Z. | Priorities — Jurisdiction of Warden.) — See 


| LICENSE, 22. 
482. — Warden — Effect of order for possession — | 


Marking out — Registration — Title to mining | 464a. — Mining Aet (37 Vic. No. 13), sees. 78, 
claim—Ballarat Mining By-law I11.]—See CLA1M, | 106 — Schedule XI. — Appeal from Warden — 
11. Jurisdiction of District Court — Minute of de- 


; cislon.]—See PRACTICE, 152a. 
453. — Warden — Order for contribution — 


Drainage of Mines Act 1877, sec. 3.] — Ste 
DRAINAGE. 


465.—Jurisdiction of Warden to restrain inter- 
ference with water-race.]—See WATER, 36. 





454.—Warden—Claim—Plaint for trespass € 465a. — Appeal from Warden — Special case 
damages— Assignment by complainant pending | stated by District Court judge—Security for 
appeal.]—See CLAIM, 13. | eosts.]—3See PRACTICE, 152b. 


489.—Warden— Jurisdiction of—Forfeiture of | 
lease—Mining Statute 1865, secs. 3, 45, 71 (vil.), | LXV.—W ARRANT. 


101, 177.]—See FORFEITURE, 45. 
: i | See COMPANY (WINDING UP); PRACTICE (EXE- 


466.—Warden's jurisdiction to make declara- | CUTION). 


tory order as to non-compliance with covenants ; 
in] See COVENANT, 2. 466 ,-—Jurisdiction—Mining Statute 1865, secs. 


5, 18, 14, 19, 72, 101, 177 —Crown lands—Reser- 
457.—Appeal from Warden—Compensation. ]— | vation—Rights of claim-holders—Exempting 
See COMPENSATION, 6. from occupation. ]—(1.) The fact of Crown lands 


being temporarily reserved does not deprive the 
458.—Jurisdiction of Warden to assess com- | Warden of his jurisdiction in cases in which 


pensation for surface damage.]—See COMPENSA- | such lands were at the time of being so reserved 


TION, 8. . ı held under miners’ rights. (2.) The Warden has 
jurisdiction in cases arising between the Govern- 
; ment and parties claiming under miners’ rights 
| so far as regards suits by claim-holders for tres- 
pass against officials ; not such suits against the 
460. — Warden — Insolvent's miner's right | Queen. (3.) The Governor-in-Council cannot 
Rights against stranger—Intervention of as- ӘРРІУ Crown lands previously held as a claim to 
signee after Warden's йесініоп--“ Re-hearing ” | public use under the Afining Statute, sec. 13, but 
—Value of property involved —Practice—Juris. | mey under sec. 14 except such lands from further 
dietlon.)—See Міхев'в Блапт, 37. | | occupation as a claim, and then use them with- 
out regard to the rights of the claim-holders. 
461.—Warden—Speclal ease—No appearance.] | Wakeham у. Cobham, 1 A.J.R., 93. Molesworth, 

— See PRACTICE, 273. J.(1870). See Мікіха ACT1874(N.S.W.) V. 


459.—Forfeiture of shares in a mining part- 
nership —Jurisdiction of Warden.]—See Кокккі- 
TURE, 53. 
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LXVI.—MISCELLANEOUSs. 


467.—Proceeding by summons or by plaint— 
Mining Companies Act 1871 (No. 409), sec. 35.]— 
Proceedings under sec. 35 of the Mining Com- 


panies Act 1871, to rectify the register of a min- | 


ing company, may be initiated by summons, or 
in any way consistent with substantial justice, 
and need not be by plaint. Murphy v. Cotter 
and United Hand and Band Co.,7 V.L.R. (M.), 
12; 2A.L.T.,150. Molesworth, J. (1881). V. 


468.—Form of sunumons.]— Where a summons 
included different causes of action, viz., original 
defect of title and forfeiture if the title were 
good : Held, no material ground for objection. 
Weddell v. Howse, 9 V.L.R. (M.), 13; 4 A.L.T., 
179. Molesworth, J. (1883). V. 


469.—Adjournment of matter from the master 
to the judge—Equity Act (44 Vic. No. 18), secs. 
66, 69.]—4A litigant has the right to have any 
matter transferred direct from the master to the 
judge before the master has adjudicated upon 
the matter. Application to the master to trans- 
fer the matter to the judge should be made at 
the earliest possible opportunity. Іп re Monk. 
wearmouth Colliery Co., ex parte Assets Realisa- 
tion Co., 14 N.S. W.L.R. (E.), 293; 10 W.N., 
96. Owen, J. (1893). N.S.W. 


470.—Claims against the Colonial Government 
Act—Discovery by nominal defendant.]—In a 
suit in Equity against a nominal defendant ap- 
pointed under the Claims Against the Colonial 
Government Act, the plaintiff is entitled to an 
order directing the defendant to file an affidavit 
of discovery of documents. (This was & case, in 
which the plaintiffs, as holders of a pastoral lease 
of Crown lands at the Wyalong goldfield, and as 
the owners of certain freehold lands adjoining, 
brought a suit to restrain the Minister for Mines 


as nominal defendant for the Government from ; 
continuing in possession of certain dams and | 


reservoirs on the plaintiffs holding, and for ' 
Ricketsun v. Smith, 16 N.S.W. | pany—Afiidavit verifying same—Practice.]—Sce 


other relief). 
L.R. (E.), 170; 12 W.N., 14. Oven, J. (1895). 
See Crown LANDS. N.S.W. 
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472.—Companies Act 1864—Stay of proceed- 


| ings.]—The Court will stay proceedings against 
| the shareholders of a company which is being 
, wound up, although such proceedings were in- 


stituted to recover & debt which became due 
prior to the registration of the company. Zn re 
Korkarilla M. Co. Ltd. (Moyle's Case), 1 S.A. 
L.R.,43. Gwynne, J. Equity (1807). S.A. 


478. —Attorney-General—Surplusage— Equity 
Act 1806, sec, 29.)—The name of the Attorney- 


'| General is surplusage in the title of a suit on his 


information, and it is sufficient to describe him 
by his official title. Attorney-General, ex re- 


| latione Mills v. Hughes, YS. A.L. R., 49. Gwynne, 


J. Equity (1867). S.A. 


474.—Claim— Plaint for trespass and damages 
—Assignment by complainant pending sppeal.) 
—See CLAIM, 13. 


475. — Trespass — Attorney-General — Mining 
Statute 1865, sec. 37.]—See Trespass, 23. 


476.—Discovery — Affidavit of bellef—C.L.P. 

Act 1857, sec. 28 —Non-delivery of mining shares 

—Brokers’ duty to clients.]—See Smith v. Gold- 
ring, 4 N.S. W. W.N.,13.  Faucett, J. (1887). 
N.S.W. 

477.—Garnishee order—Proceedings ex parte.] 

— See Briscoe v. Hawkins Hill Consolidated G. M. 

Со., 2 N.S.W.W.N., 51. Faucett, J. (1886). 
, N.S.W. 

478.—Judicial direction to trustees—26 Vic. 

No. 12 (N.S.W.).J—See Trusts. 


479. —Partnership—Suing joint contributor in 
mining venture.]—See PARTNERSHIP, 17. 


480. — Arbitration (N.8.W.).] — See ARBITRA- 
TION, 6. 


481.—Employers Liability Act 1886 — Notice 
of Injury —Leave to proceed where no notice.]— 
See EMPLOYER AND EMPLOYE, 6. 


482. — Petition to dissolve no-liability com- 


No-LIABILITY COMPANY. 


483.—Injary to water course—Question for 


471.—Forfelture of lease— Procedure to set | Jury.]—See WATER, 14. 


aside. ]—Sembile, the proper procedure for setting | 
aside the forfeiture of a lease is under the Clais | 


against Government Act (Queensland) 1866 (29 
Vic. No. 23). Kirkbride v. Minister for Justice 


and The New Day Dawn Freehold G.M. Co., | 


3Q.L.J., 163. Harding, J. (1889). Q. 


PREFERENTIAL SHARES 


Sce COMPANY (SHARES). 
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PRELIMINARY OBJECTION 


See Practice, 49, 350. 


PREROGATIVE 


See LkASE ; Mine; PRIVATE PROPERTY. 


PRESCRIPTION 


See Practice, XXXVI., LI. 


PRESUMPTION 


Omission to keep accounts—Covenant in lease 
to do so—Presumption.}—See Lxask, 80. 


PRINCIPAL AND AGENT | 


See Company (SHARES); CONTRACT. 


1.— Principal and agent—Contract by agent— 
Authority—Ratification or adoption—Penalty — 
Performance—Reasonable terms — ** Ostensible 
authority."]—See Langlaud's Foundry Co. Ltd. 
v. Worthington Pumping Engine Co., 22 V.L.R., 
144; 2 A.L.R., 69, 220. Williams, Holroyd 
and Hood, JJ. (1896). V. 


2.—Agreement—Power of attorney to dispose 


of mine—Authority thereunder—30 and 31 Vic. . 


(English Joint Stock Companies Act 1867), sec. 
25.] — Alliance Contracting Co. v. Russell, 2 
A. L. R., 221, 331 (1896). V. 


$.—Pegging out claim — Regulations — Gold- 
fields Act 1866.|-5ее CLAIM, 27. 


4. — Specific performance — Inquiries re bis- 
muth mine—Evidence to vary written agree- 
ment — Secret commission — Estoppel.] — See 
SPECIFIC PERFORMANCE, 2. 


5. — Employer and employe — Contract — In- | 


PRIORITY. 
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Junetion—Winding up—Master and Servants Act 


1863, вес. 16.]— Sec EMPLOYER AND EMPLOYE, 9. 


PRIOR OCCUPATION 


See TRESPASS. 


PRIORITY 


].—Mining lease— Application for lease—Pri- 
ority—Goldfields Act 1874 (38 Vic. No. 11), sec. 
14.] — Applications for leases are entitled to 
priority according to the date at which they are 
tendered to the Warden. Mills v. Day Dawn 
Block G.M. Co., 1 Q.L.J., 98. F.C., Lilley, 
C.J., Harding and Pring, JJ. (1882). Q. 


2.—Certificate of registration — Number.]— 
Mere priority in point of number of a certificate 
of. registration issued by a Warden is not a 
priority in point of right. Ah Mon v. Bradfield, 
1 N.Z.J. R. (N.S.) M.L., 44. N.Z. 


3.—Surrender of land held under gold mining 
lease—Resulting priority in respect of license 
to water-race obtained subsequent to grant of 
lease-—Waiver.]—In 1880 A. went into posses- 
sion of land under a lease obtained under the 
New Zealand Mines Act 1877 and remained in 
possession down to date of action. In January, 
1886, he applied to have his holding converted 
into & special claim. In May, 1887, having 
surrendered his lease, he obtained a title to this 
special claim. This title he also surrendered in 
December, 1892, and obtained a fresh title under 
вес. 10 of the Mining Act 1891. In February, 
1886, B. applied for and obtained a license to 
construct a water-race, and without notice to A. 
or payment of compensation entered upon A.’s 
land and constructed his race over it, A. making 
no objection. In 1894, in course of working his 
own claim, A. sluiced away part of B.'s race. 
Held, that A. had waived his right to notice, 
and that D.'s title was good as against À., and 
had priority over A.’s title. Baron v. Greenbank, 
13 N.Z. L.R., 342. Wiliams, J. (1895). N.Z. 


4.—Applicant for mining lease—Marking out 
—Priority.]—See Lease, 81. 


5.—Water right—Exchange license—Priorities 
—Jurisdiction of Warden.]—See LickNsx, 22. 
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PRIVATE PROPERTY | stitution Act made no change in the legal rights 
| of the Crown as to owning and enforcing rights 


See COMPANY; COMPENSATION ; CROWN ; to royalties, or in the effect of the language of 
Leask ; Miner’s RIGHT; NUISANCE. | its grants as to passing them. It merely 


1.—Injunetion.]—Plaintifs were members of | transferred the management and application of 


| 
an unregistered mining partnership, formed for Venues of Crown property 29 tho Inture; from 
mining on private property belonging to some | the former Government of Victoria. Milar v. 


of the defendants who were also members of the | Wildish, 2 W. & W. (E.), 37. Molesworth, J. 


partnership. Defendants ousted the plaintiffs | (1863). V. 


from the partnership and refused to recognise 6.]—Motion on behalf of owners of private 


their rights. Injunction granted to restrain land for injunction to restrain other persons 


defendants froin dividing any portion a the from carrying on underground mining operations 
profits of the company without paying plaintiffs under it. Injunction granted. Millar v. Wiudish 
their share. Bugden v. McDowell (unreported), (арға), distinguished. In this case the plaintiffs 
1th Oct., 1858, ı were legally carrying on extensive underground 

2.]—The gold in land alienated frem the | works on their own ground, and were obstructed 
Crown still belongs to the Crown, and does not | by the defendants illegally carrying on similar 
pass to grantee. Ina suit in equity for relief! works in the same place. In Millar v. Wildish, 
respecting gold taken from private property the | (supra), the plaintiffs were using their surface 
Attorney-General is a necessary party. Lane v. | only, and were not obstructeg in their use of it by 
Hannah, A.R., 27th Feb., 1861. V. | defendant's works. Broadbent v. Marshall, 2 
|j W. & W. (E.), 115. Molesworth, J. (1863). See 

21, infra. V. 








$.— Mining operations stopped without preju- 
dice to the prerogative of the Crown.]—A | 


Crown grantee died intestate leaving an infant | — 6a.] Information and bill by the Attorney- 
heiress at law. Her uncle leased the land to | General and others against other persons for 
others for mining purposes. On a bill filed by mining on private property, and taking gold 
the niece, the Court granted an injunction to therefrom. On demurrer, the case was dis- 
atop mining operations without prejudice to any | tinguished from Millar v. Wildish (supra) In 
question as to the prerogative of the Crown over ! that case it was decided that with reference to 
the gold. Fullerton v. Fullerton, 1 W. & W.| the шеге undermining of lands, a bill by a 
(E.), 224. Chapman, J. (1862). V. | private proprietor of the land for an injunction 
or for an account of the gold removed would not 
Пе. In the present case the Crown was joined 
asa co-plaintiff. Taking it most strongly that 
the company, owners of private land, were not 
entitled to the gold, they were sustaining a legal 
injury by the removal of the soil, and there was 
both an equitable and a legal injury to the 
Crown by the removal of the gold. Demurrer 
over-ruled. The Attorney-General of Victoria 


in no way his; and as to removal of ground hy is the proper person to enforce the rights of the 
a trespasser, that is not a subject of injunction Crown in this colony. Attorney-General v. Gee, 
unless real damage to the plaintiff's use of the 2 W. & W. (E.), 122. Molesworth, J. (1863). 
surface result from it. A general averment of V. 

irreparable damage unexplained is not sufficient | 7- Order for inspection.]—Order made for 
to support application for injunction. Millar v. ; the inspection by plaintiffs of mining works of 


Wildish, 2 W. & W. (E.), 37. Molesworth, J. | defendants, alleged by plaintiffs to be an en. 
(1863). V. croachment on their private land. Attorney- 


General v. Cant, 2 W. & W. (E.), 118. Moles. 
worth, J. (1863). | V. 


4. — Private property — Mining on — Surface 
damages—Rights of the Crown—Attorney-Gen- 
eral — Injunetion.] — Bill by owner of private 
property for injunction to restrain other persons 
from undermining his land and taking gold there- 
from, and for an account of the gold already 
taken. On demurrer: Hed, that the plaintiff, 
as mere owner seeking protection and account 
for gold under his land, fuils because the gold is 

| 


5.]—АШ gold mines belong to the Crown, 
though the Crown may have granted the lands 
containing them without reservation. Тһе Con. , 8.—Injunction.]—Motion to dissolve an in- 
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junction restraining defendants from mining 
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12.—Injunction —Encroachment.] — S., owner 


under private property demised to the plaintiffs | of private property, granted to A. the exclusive 


by the original grantees of the Crown. Held, 
that as the plaintiffs were in lawful occupation 
of the ground they were entitled to the injunc- 


| right to mine on certain land, and to B. the 


exclusive right to mine on other land adjacent. 


' A. alleged that B. was undermining and extract- 
tion, as irreparable mischief might otherwise be - 


ing gold from A.’s land, and sought injunction 


done to their property ; and that whether they | restraining B. from so doing, and from extract- 


had a right to the minerals or not they had a 
right to hold their land usque ad inferos against 
trespassers. Motion refused. Lane v. Whittle- 
stone (unreported), 11th-Sept., 1865. Williams, 
J. V. 


9.—Title given by exclusive right to mine.]— 
L. granted to others the exclusive right to mine 
and sink shafts on his private property. Held, 
that this was an interest in the land, which 
gave a title to be registered ; and that it was un- 
necessary to discuss the question whether subse- 
quent assignees of L. had notice of the license to 
mine, as the holders of the license had priority 
of registration. Injunction granted to restrain 
subsequent assignees of L. from carrying on 
mining operations on the land. Newington 
Freehold G.M. Co. Regd. v. Harris, 3 W.W. & 
A'B. (E.), 174. Molesworth, J. (1866). V. 


10.—Rights of lessees.]—S. claimed, as as- 
signee of a lease of land, the surface of which 
was reserved to the lessor, and sought to restrain 
the assignees of the reversion, who were under- 
mining this leased land from shafts on adjoining 
land of their own. Held, that it was а case of 





ing gold from auriferous earth already raised by 
B., and for inspection of B.'s mine to ascertain 
the extent of tke injury. Injunction to restrain 
B. from mining оп A.’s land, granted on the 
principle of Broadbent v. Marshall, 2 W. & W. 
(E.), 115 (supra). As to auriferous earth raised, 
injunction refused, on the principle of Millar v. 
Wildish, 9 W. & W. (E.), 37 (supra). Astley 
G. M. Co. Regd. v. Cosmopolitan G. M. Co. Regd., 
4 W.W. & A'B. (E.) 96; A.R., 29th March, 
1867. See 21, tnfra. V. 


13.—Solicitor—Practice— Wrong-doer.]—It is 
too late at the hearing to object that the solicitor 
of a corporation or any plaintiff has not been 
properly authorised. The owner of private 
property is not generally entitled to an injunc- 
tion to prevent the undermining of his ground 
by persons seeking gold, as he has no right to 
the gold. Actual mining on a part of land, 
coupled with intention to mine the entire, pro- 
tects the entire, and subsequent mining by one 
rightfully entitled is protected against a prior 
wrong-doer. Ibid. A.R., 186 Oct., 1867. V. 


14. — Registered Company.] — A company 


lessees who had legal rights being encroached | formed for the purpose of mining on private pro- 
upon by adjoining owners from within their own perty may be registered under the Act No. 228, 
ground, and that it was not to be distinguished | Bonshaw M. Co. Regd. v. Prince of Wales M. 
from Miller v. Wildish (supra). Injunction re- | Co. Regd., 5 W.W. & АВ. (E.), 140, Moles- 
fused. Star Freehold Со. Regd. v. Inkermann | worth, J. (1868). V. 
and Durham Junction С. M. Co. Regd.,3 W.W. & 
А. (E.), 181. Molesworth, J. (1866). Ye | 15. — Attorney-General — Account of gold 
, taken.]—** The Attorney-General has clearly a 


11. — Exclusive right to mine — Subsequent | right to an account of gold raised by mining 
purehasers.]— Where plaintiffs had obtained , under private property and to stop further 
from all parties interested (including the mort- | mining for gold under it. The infant plaintiff 
gagors) in a parcel of land, private property, an , has a right to an injunction to stop—not accord. 
exclusive right to mine : He/d, that defendants, ! ing to my views in Millar v. Widish, 2 W. & 
subsequent purchasers of the equity of redemp- : W. (Е. ), 37—underground injury, but such injury 


tion, could not make use of their subsequent | 


purchase, to exercise rights on the land, incon- 
sistent with the prior rights derived from the 
same persons from whom the defendants them. 
selvesclaimed. Injunction granted. Star Free- 
hold Co. v. Evans Freehold Co., 4 W.W. & a’B. 
(Е.), 8. Molesworth, J. (1867). V. 


to the surface of his land as the pleading states, 
and mining so as to produce that injary. Asto 


| the connection between the Crown and the 


owner of the land, this case is distinguishable 


from Attorney-General v. Gee, 9 W. & W. (E.), 


192 (aupra), in which I held the Attorney-General 
enforcing the Crown's right to gold on private 
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property might join as a plaintiff in information у. Rogers, 1 V.R. (E.), 132; 1 A.J.R., 190. 
and bill with the private owner of the land. Molesworth, J. (1870). V. 
The pleading there alleged that the private . 
owners bad been mining with the consent of the 
Attorney-(ieneral for their own benefit, and that 
he joined them in seeking an account of past and 
prohibition against future mining ; and I had to 
decide that they properly joined for some of the — 17b.]— When an injunction is granted against 
relief. Here the plaintiff alleges no consent of p one; person and his servante, and that person's 
the Attorney-General, or any one connected . interest passes to another, the liability to attach- 
with the Government, to the past mining, nor ment for breach of the injunction does not pass 
any consent to apply the past or future proceeds to the other until he is made a party to the bill 
of gold mining to the plaintiff's benefit. For and a new injunction is issued against him. 
these reasons I think the demurrer should be | Although & bill must be dismissed as against a 
ullowed.”— Per Molesworth, J. Attorney-General | person who is a mere servant (Ballarat v. Bun- 
v. Scholes, 5 W. W. & a’B. (E.), 164 (1868). V.  garee Road Buard, 1 A.J.R., 49), yet when the 
| plaintiffs cannot discover the real owners and 
16. — License to mine — Revocation.] — A. ! the servants refuse to disclose them, that would 
entered into a verbal agreement with B. toallow ' pe an exceptional ground for an injunction 
В. to mine on A.’s land, on condition that B. ; against the servants. Ibid, 1 A.J.R., 149. 
would give him one-tenth of the gold obtained. Molesworth, J. (1870). Vv. 


Shortly after this arrangement was made A. 
gave B. notice to quit, and proceeded with other : 18.—Agreements respecting gold—License to 


persons to mine the land himself. On motion by | mine ne: ander peal = Specine porformanoe. j= 
B. for injunction to restrain A. from mining: | There is no illegality in the owners of private 
Held, that B.’s right was terminable at will, and | property enter Ing into agreements with miners 
that he was іп the same position as a tenant, at , "9SPecting mining for gold on such property, the 
will who had been turned out. Motion refused. | parties dealing remaining subject to the Crown 


Miller v. Crawford, 5 W.W. & АВ. (F.), 199, | ПЕЕ being at any time asserted. A license to 
Molesworth, J. (1868) y, ! mine not under seal would be revocable at law 


| (Wood v. Leadbitter, 13 M. & W., 838); but as 
17.— Attorney-General may permit mining for | з clear contract would entitle the licensee to have 
gold on private property—Rights of the Crown |, specific execution by a grant to the same effect 
—Liability of workmen and servants—Parties to | under seal. Ah Wye v. Locke, 3 А.Ј.К., 84. 
suit —Injunetion against assignee of interest.]— | Molesworth, J. (1872). V. 
The Attorney-General has a right on behalf of i 
the Crown to institute a suit to prevent private | 


17a.]—In such an information tbe Attorney- 
General as guardian of the gold cannot join other 
parties with him as co-plaintiffs, complaining of 
, different injuries. Ibid. V. 


19.— Attorney-General — Parties — Injunction 


persons from taking gold from private property. 
He has a right to institute such a suit without 


waiting till the gold is actually reached. But if 


he filed a bill to prevent a hole being sunk, he 





—Inspection—No-llability companies.)— Infor. 
mation by the Attorney-General on the relation of 
certain persons, owners of land at Sandhurst, to 
restrain the defendant company from taking 





may be answered :—‘‘ It is not for gold, but for | gold from the land in question. Application for 
something else we are sinking,” and then the гап interlocutory injunction against removing 
information would be dismissed. An informa. the gold and for an order to inspect the defend- 
tion was filed by the Attorney-General to restrain | ant company's works. The company was a no- 
certain persons, defendants, from mining for gold ! liability company under the Mining Companies 
on certain private property. Some of them by | Act 1871. “ Had it been an ordinary company I 
their answer said that they were mere labourers ; should have considered the case, but considering 
employed by the other defendants. /eld, by | the peculiar character of the company, and that 
Molesworth, J., under the authority of the | it is not responsible for anything, I must prevent 
Ballarat v. Bungaree Road Board, 1 A.J.R., 49 | them doing further mischief. I shall therefore 
(1870), that this was a disclaimer of all title and , grant an injunction. I must not be taken as 
that the bill should have been dismissed as against expressing an opinion that when another class of 
them before the hearing. The Attorney-General , companies was concerned, if the Attorney- 
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General interfered not really to enforce the . 23.— Mines Act 1890 (No. 1120), secs. 216, 336 
rights of the Crown, but really to protect one : — Jurisdiction of Warden — Mining on private 
private person against another, I should grant | property.]—The Warden has jurisdiction to deal 
an injunction. I refuse the inspection order, as | with leases for mining on private land. Haw- 
no demand was made by a person entitled to ¿horne v. Henderson, 15 A. Lbs 83. Hood, J. 
inspect as on behalf of the Crown."— Per Moles- . (1893). V. 

worth, J. Attorney-General v. Hustlers Console | 


24,— Application to min te property— 
Co., 8 A.J.R., 70 (1872). v. PUER 


! Notice to owner—Error in notice.)—Sembie, the 
20. — Parties to suits for encroachment— ' | applicant for a lease to mine on private property 
Attorney-General—Right to gold.]—Landlords is not responsible for errors in the notice sent by 
and their tenants may join in a suit for injury the Warden to the owner. In re Smith, 21 
to the soil of their land occasioned by strangers V.L.R., 80; 17 A.L.T., 78; 1 A.L.R., 64 (sub 
mining thereon, and the Attorney-General, nom., Inre MacDermott). Madden, C.J. (1895). 
representing the Crown as to the gold abstrac- V. 
ted, may join in the suit for an injunction and 25.—Mining on private property—Exemption 
account of the value of gold taken, the same act from rates.]—See MUNICIPALITIES, 7. 
(the defendant's mining) being a common injury 
to all. The Attorney-General has a right to 
recover gold taken from private property, no 
matter by whom, but he has no right legally to 
sanction the taking of gold from private property. 





26.—Gold mining on private property —Lease 
—INllegality —Pleading.]— See LEASE, 33. 

27.—Mining on private property—Lease from 
owner of land—Lease from Crown — Right of 
The gold belongs to the Crown. Attorney- — — original lease — Trespass.] — See 
General v. Boyd, 3 A.J.R., 18. Molesworth, J. | АЗЕ 49. 


(1872). V. 28.— Warden sitting to take evidence on appli- 
cation to mine on private property— Jurisdiction 


А а — — — — —— 


21.—Crown — Royal mines — Trespassers.)— 
The Crown is entitled to all gold and silver 
mines against the owners of private property, 
and ite rights can be conveyed away only by 
express conveyance of royal mines. A grant of 
&ll mines would not include them. Persons 
mining with the consent of the owner on private 
property are entitled to protection as against 
trespassers. Broadbent v. Marshall (supra), and 
Astley U.G. M. Co. v. Cosmopolitan G. M. Co., 4 
W. W. & A'B. (E.), 96, affirmed. Woolley v. 
Ironstone Hill Lead G.M. Co., 1 V. L.R. (E.), 937. 
Molesworth, J. (1875). Affirmed by J.C., infra. 


— PROBATE DUTY 


22.—Grant of waste lands in Victoria —Rights See Company, 235. 
of the Crown in gold and silver found under the : 
8011.) —А grant of waste lands in Victoria under | — 
the Imperial Statute 6 & 6 Vic. c. 36, and ! 


to state special case.]— See PRACTICE, 226. 


29. —Private lands— Gold in — Ownership — 
Prerogative—Effect of goldfields legislation— 
Miner’s right.)—See Crown, 8, 4. 


30.—Mining on private -land—Royal preroga- 
tive—Effect of New Zealand mining legislation 
on prerogative.] — See Aitken v. Swindley, 15 
N.Z.L.R., 517. Сопойу J. (1897). N.Z. 


made before the passing of the Imperial Statute | PROCESS 
18 & 19 Vic. с. 55, does not transfer to the ' 
grantee the gold and silver that may be found : See PRACTICE. 


under the lands so granted. Woolley v. Attorney. | 
General of Victoria, 2 App. Cas., 163; 46 L.J. | — 
P.C., 18; 36 L.T., 121; 25 W.R., 352. J.C., 


Lord Blackburn, Sir J. W. Colvile, Sir В. Pea- | PROCLAIMED GOLDFIELD 
cock, Sir M. E. Smith, and Sir Р. Р. Collier | 
(1877). V. See GOLDFIELD. 
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PROCLAMATION $.—8everance of washdirt from soil.]—See 


TAIL-RACE. 

Limiting Chinese aliens’ right to mine—Gold- 
fields Act 1861.]—-See ALIEN. 4.—Stacked tailings.]—See TAILINGS. 
5. — Property — Debentures secured upon— 

eae Company—Form of—Trust deed giving priorities 

over subsequent encumbrances. }—See COMPANY, 


PROCLAMATION OF GOLDFIELD | ** 
, 6.—‘“ Property ”—Menaning of—Deed of settie- 


See GOLDFIELD, 1; Lease, 48; MiNING Аст | ment—Unpaid calls.]—See Company, 30, 31, 32, 
1874, 3. | 33. 


PROSPECT CLAIM 


See CLAIM. 


Protection claim—Conflicting intereste—Sav- 
ing of “ existing rights ^—Ballarat By-laws and 
— Regulations, 1856-1858.]—See Bedford v. Quick, 

| A.R., 23rd June, 1859 ; 2nd July, 1859. Stawell, 


PROHIBITION а vs 


PROFITS OF SHARES 


| 
m | 
| 
| 
| 


See COMPANY (SHARES). 


See PRACTICE. 
PROSPECTIVE INJURY 
See PRACTICE, LIV. 


PROMISSORY NOTE 


See BILL оғ EXCHANGE. 


PROSPECTUS 
— ÓÀ See COMPANY. 
PROMOTER — 
| 
See СОМРАМҮ. PROTECTION CLAIM 


Protection claim—Saving of existing rights. }— 
See Bedford v. Quick, A.R., 23rd June, 1859; 
2nd July, 1859. Stawell, O.J. У. 
PROOF OF DEBT | 


See COMPANY (WINDING UP). 


See PRACTICE. 


| 

| 

| PROTECTION ORDER 
PROPERTY | 


1.—Gold attaching to amalgam plates—Quartz- PROXY 
crushing machine—Custom.]—See Gor», 4. 


| 


Partnership agreement — Forfeiture of part- 
2.—Nature of mining property under Mining ' ner's share—Voting—Form of proxy—Mcaning 
Acts—Chattel interests.]—See Contract, 9. j of ** proxy.”]—See PARTNERSHIP, 23. 
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PUBLIC TRUSTEE | QUIA TIMET 


Goldfields Act 1866 (N.Z.), (30 Vic. No. 32), see. | See PRACTICE. 
112 — Public Trustee — Miner's right.] — Тһе! 
Public Trustee need not be the holder of в. 
miner's right as prescribed by вес. 112 of the | 
Goldfields Act 1866 (30 Vic. No. 32), in order to 


entitle him to sue under that Act. Woodward QUORUM 
(Public Trustee) v. Earle, 2 N.Z.J.R.,12. Rich- See COMPANY. 
mond, J. (1874). N.Z. | 
— Guerre | —— — 
| 
PUBLICATION | ВАСЕ 
Publication of notice of forfeiture.]—The pub- | See License; M INERS RicHT ; TAIL-RACE ; 
lication in the Government Gazette of & notice of W ATER. 
forfeiture, dates from the time of the Gazette 
being fully printed, and not from the time it is | -- 
accessible to the general public. Clarence United | 
Co. v. Goldsmith, 8 V.L.R. (М.), 14; 3 A.L.T., ; RAILWAYS 
а (1992): x Railways—22 Vic. No. 19, sec. 45 —Resumption 
of land—Basis of valuatfon.]—W bere land is re- 
USE sumed for railway purposes under 22 Vic. No. 19, 
the value of such land and the underlying min- 
PUBLIC MAP erals must, on the proper construction of sec. 45, 
8 be estimated as if the railway for which such 
ee Map. 
land is resumed had never been contemplated. 
| Black v. Commissioners for Railways, 11 N.S.W. 
— | L.R. (L-), 160. Darley, C.J., Innes and Stephen, 
i JJ. (1890). N.S.W. 
QUALIFICATION 
Allowance for scientific witnesses qualifying | 
themselves—Taxation of costs.]—See PRACTICE, | RATES AND RATING 
i _ See MUNICIPALITIES. 
б QUARTZ 
Lite RECOGNISANCE 


Quartz—Agreement to consign, to London— . 


Partnership. ]y-See PARTNERSHIP, 16. | See PRACTICE. 


| RECONSTRUCTION 
QUARTZ CLAIM | 
| Companies Act 1874, secs. 57, 212—Shares reg- 
See CLAIM. | istered—Contraet.]—See COMPANY, 237. 
—— | 
QUARTZ PROSPECTING CLAIM ` RECORD 


See CLAIM. See PRACTICE. 


455 


RECTIFICATION 


See COMPANY. 


REDEMPTION 


REGISTRAR. 
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“Тһе Assistant Registrars are given the powers 
of Registrars, and should sign by their own 
names as assistants, not really doing a business 
themselves and then signing the name of the 
Registrar."—Per Molesworth, J. Thompson v. 
Begg, 2 A.J.R., 34 (1871). V. 


2.—Registrar—Mining—Registration of quartz 


Redemption of forfeited shares—Alteration of , Claim by—How far conclasive.}—See MINER'S 


register.]—Sce Company, 266. 


RE-ENTRY 


See FORFEITURE; LEASE. 


REGISTER 


Rectification of share register.)—See Com- 
PANY, 265. 


REGISTERED HOLDER 


Manager of mining company — Registered 
holder of mining claim—Power to deal with it.] 
—See COMPANY, 93. 


REGISTERED OFFICE 


Service of petition for winding up at regis- 
tered office of company. |-5ее Company, 356. 


REGISTRAR 


See EVIDENCE. 


1.—Assistant Registrar—Mining notices—In- 
dependent power.] — The Mining Registrar, 
according to certuin by-laws, possessed the 
power of granting protective registration on 
certain conditions. The Assistant Registrar had 


| Бтант, 39. 


REGISTRATION 


See By-Laws AND REGULATIONS ; CLAIM ; Com- 
PANY; FORFEITURE ; RESIDENCE AREA. 


1.—Registration of claim—Penalty for non- 
registration.}—‘' Oxley and others worked con- 
tinuously from the 9th and registered on the 14th. 
I do not think that the omission to register in 
two days, under No. 4 of the By-laws (Beech- 
worth), avoided the taking possession by parts, 
&c. Coupling the Mining Statute 1865, secs. 5, 
6, 7 and 71 (xrrr.), with the language of the by- 
law, I think the omission would only deprive 
Oxley and his partner of the powers of secs. 6 and 
7 until registration, and subject them to a pecun- 
iary penalty under sec. 237.”—Per Molesworth, 
J. Oxley v. Little, 5 W.W. & АВ. (M.), 14 
(1868). V. 


2.—Name of ecompany.]—It is not necessary 
for a certificate of registration of a claim to con- 
tain the name of a company, being only а рагі. 
nership, in addition to the names of the members 
(Act No. 291, sec. 6). Cruise v. Crowley, 5 W.W. 
& A'B. (M.), 27. Molesworth, J. (1868). V. 


3.—Delay in registration—Ballarat By-laws, 
lith May, 1868, III.]J —A delay in final registra- 
tion under By-law III., Ballarat, 11th May, 
1868, does not itself defeat title, but only enables 
prior registration by others to defeat it. Band 
of Hope and Albion Consola v. Young Band Ez- 
tended Q.M. Co., 9 V.L.R. (Е.), 37; 4 A.L.T., 
137, 164. Molesworth, J. (affirmed by F.C.), 
(1883). V. 


4.—Amalgamated quartz claim — Application 


the same power as the Registrar. A mining | to re-register.]— A verbal application to re- 
company obtained a protection registration from | register an amalgamated claim, made by the 
an Assistant Registrar, who signed a notice of | manager of a company, with the consent of 
protective registration with the name of the | others interested, is valid. Donaldson v. Llan- 
Registrar “per D.C." (the name of the Assistant | beris Co., 9 V.L.R. (M.), 21; 5 A.L.T., 54. 
Registrar). Held, that the notice was bad. | Molesiorth, J. (1883). V. 





451 


5. — Re-registration of amalgamated claim —- 
Prior titles.]—W here an amalgamated claim has 
been re-registered under Ballarat By-law No. 
XI. [see Government Gazette, 318 Oct., 1873, 
p. 1900] the previous separate titles to the 
claims amalgamated cannot be relied upon. 
Parade Co. v. Victoria United Co., 3 V.L.R. 
(E.), 24, questioned. Donaldson v. Llanberis 
Co., 9 V.L.R. (М.), 21; 5 A.L.T., 54. Moles- 
worth, J. (1883). V. 


6. — Residence area — Registration — Second 
taking up, and registration before cancellation of 
first —Right to oceupation—Residence Areas Act 
1881 (No. 709), sec. 7—Mining Statute 1865 (No. 
291), sec. 5.]— Where one person is registered as 
the holder of a ''residence area," no other 
person can at any time become registered in 
respect of the same “ residence area" without 
first instituting proceedings to have the prior 
registration cancelled. Reid v.Gunn, 13 V.L.R., 
723. F.C., Williams, Holroyd and a’ Beckett, 
JJ. (1887). V. 


7. — Transfer of claim — Registration — Ad- 
ministrator.]—Goldfields Regulations provided 
that a claim on the death of its holders should 
be ‘‘ protected " for the benefit of his personal 
representatives. Held, that letters of adminis- 
tration need not be registered as a transfer under 
the regulations. Woodward v. Earle, 2 N.Z. 
J.R., 19. Richmond, J. (1874). N.Z. 


8, — Certificate of registration — Priority.]—- 
Mere priority in point of number of a cortificate 
of registration issued by a Warden is not a 
priority in point of right. Ah Mon v. Bradfield, 
1 N.Z.J.R. (N.S.) M.L., 44. N.Z. 


9.—No llability company —Effect of certificate 
of registration.]—See Company, 122, 123, 124. 
Park Co. v. South Hustler's Reserve Oo., 9 У.І. К. 
(М.), 4; 4 A.L.T., 185. Molesworth, J. (1883). 
Britannia United Co. у. Victoria United Co., 16 
V.L.R., 533; 12 A.L.T., 46. Hodges, J. (1890). 
Thomas v. Nicholson, 16 V.L.R., 861. Е.С. 
(1890). But see next case. V. 


10.—Mining Companies Act 1871 (Vic.), (No. 
409), sec. 118 (1)—No-liability company—Incor- 
poration—Certificate — Non-payment of capital 
up to five per cent. before registration.]—The 
certificate of the Registrar-General of the incor- 
poration of a no-liability company under the 
Victorian Act No. 409, is conclusive proof that 
five per cent. of the capital was paid up before 


REGISTRATION. 
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registration as required by sec. 118, sub-sec. 1 
of that Act. Decision of Molesworth, J., in Park 
Co. v. South Hustler’s Reserve Co., 9 У.І. К. (M.), 
4, dissented from. Peel’s Case, L.R. 2 Ch., 674; 
and Oakes v. Turquand, L.R. 2 H.L., 325, at p. 
354, approved of. Іп re National Debentures, 
dec. , Corporation (1891), 2 Ch. , 505, distinguished. 
Homeward Bound G.M. Co. v. McPherson, 17 
N.S.W.L.R. (E.) 281, 289. Owen, J. (1895). 
N.S.W. 

11.—Registration—Claim—Warden’s order for 
possession — Title to mining claim — Ballarat 
Mining By-laws.]—See Сілім, 11. 


12. — Amalgamated claims — Registration — 
Trespass.}—See CLAIM, 14. 


18. — Ineffectnal registration of residence 
area.]—See RESIDENCE AREA, 13. 


14.—Quartz prospecting area—Gold mining 
regulations—Forfeiture— Effect of registration.] 
—See CLAIM, 28. 


15.—Registration of claim—Duaty of Warden.] 
—See CLAIM, 32. 


16.—Failure to renew certificate of registra- 
tion—Forfeiture.]— See CLAIM, 35. 


REGULATION OF MINES STATUTE 


, 
See EMPLOYER AND EMPLOYE ; MACHINERY ; 
NEGLIGENCE ; PLATFORMS. 


REGULATIONS 


See BY-LAWS AND REGULATIONS; LEASE, 


RE-HEARING 


See PRACTICE. 


RELINQUISHMENT 


See By-LAW8 AND REGULATIONS. 
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REMEDY 


Breach of statutory contract—Injunction or | 
compensation. ]—See STATUTE, 4. Scottish, dc., 
Co. v. Redhead, dc., Co., 13 N.S. W.L.R. (E.), ! 


RESERVATIONS. 
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RESERVATIONS 


See Crown; Lease; Minna Аст 1874 
(N.S.W.); Practice (WARRANT) ; WATER. 


1.—Crown grant of freehold reserving preci- 


32 (1892). N.S.W. | ous metals—Rights of freeholder.]—A Crown 


' grantee of land, with an exception and reserva- 
tion in the grant of all gold and auriferous earth 
‘and stone, cannot restrain a stranger from 
: removing gold and auriferous earth and stone 
from the land, although such stranger may be a 
' trespasser against the Crown. Garibaldi M. and 
C. Co. v. Craven's New Chum Co., 10 V.L.R. 
(L.), 233; 6 A.L.T., 93. F.C., Higinbotham, 
Williams and Holroyd, JJ. (1884). V. 


RENEWAL 


Failure to renew certificate of registration— 
Forfeiture.]-—See CLAIM, 35. 


RENT 2.—Road or street — Property in soil of—Pre- 
Receipt of rent — Continuing forfeiture — | °2™Ption of grant ad medium filum viae—Crown 
Waiver.]—8See FORFEITURE, 46. grant of freehold reserving precious metals— 
| Rights of freeholder.]—A., deriving title from a 
Crown grant of a freehold abutting on a street, 
sought an injunction to restrain B. from mining 
for gold under the half of that street adjoining 
A.’s land. The grant to A. expressly excepted 
| and reserved all gold and auriferous stone and 
| earth, and the actual workings of B. were shown 
| to have been confined to such. Injunction re- 
| fused, as A. showed no title to the auriferous 
stone and earth. Per Higinbotham and Williams, 
JJ. :—Property in the soil, ad medium Alum 
viae, of a public road or street in Victoria, is not 
created by virtue merely of a grant by the 
Crown of land defined as being bounded by a 
| distinctly marked road, and Davis v. Reg., 6 
W. W. & A'B. (E.), 106, over-ruled, Holroyd, 
RES JUDICATA | J., expressing an opinion that that case was 
wrongly decided, but holding that upon the 
1.—Mines Act 1890 (No. 1120), sec. 265—Plea | facts the injunction should be refused. Gari- 
of res judicata.}—A defendant desiring to avail | baldi M. and C. Co. v. Craven's New Chum Co., 
himself of the defence of res judicata must prove | 10 V.L.R. (L.), 233; 6 A.L.T., 93. F.C. 
that the matter in issue on the second occasion | (1884). V. 
was determined on the hearing of the first case. ! 
In the Warden's Court such & plea cannot be | $.—Crown grant—Reservation of minerals— 
disposed of until the complainant has called | Royal mine.]—A deed of grant from the Crown 
evidence. Sawtell v. Gay, 20 V.L.R., 559; 16 reserving all mines of coal and other public rights, 
A.L.T., 48. Holroyd, J. (1894). v. without mentioning Royal mines, must be pre- 
| sumed to have reserved Royal mines. Plant v. 


2.—Plea of res judicata by person not party | 4 ttorney-General, 5 Q.L.J., 57. Harding, J. 
to previous decision.] — Though ordinarily the (1893). Q. 


defence of res judicata applies only between the 

same parties, yet it may be good if raised bya. 4.—Crown grant—Reservation of minerals— 
person who claints through one of the defendants. | Trespass—Injunction.]— The reservation of mines 
болмей v. Gay, 20 V.L.R., 559; 16 A.L.T., 48. | in a Crown grant is equivalent to the reservation 
Holroyd, J. (1894). V.  ofthestratum of sub-soil containing the minerals, 


REPEAL 


See EXISTING INTERESTS. 


REPRESENTATION 


See PRACTICE (SERVICE). 
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and an injunction will not lie at the suit of the 
owner of private property to restrain trespassers 
from removing soil from such a stratum. Millar 


v. Wildish, 2 W. & W. (E.), 37, followed. Plant | 


v. Attorney-General, 5 Q.L.J., 57. Harding, J. 
(1893). : Q. 


RESERVE 
See CLAIM ; CROWN LAND ; LEASE; TRESPASS. 


1.]—À temporary reservation of Crown land 
for public purposes under 5 & 6 Vic. c. 36, sec. 
3, was held to have been sufficiently announced 
by a letter from an officer of the Crown Lands 
Department to the council applying for the 


ground, intimating that the Governor had ap- | 


proved of permissive occupancy for the purposes 
named. United Sir William Don О.М. Co. Regd. 
v. Kohinoor G.M. Co. Ltd.,3 W.W. & a’B. (M.), 
74. Molesworth, J. (1866). V. 


2. — Reserve — Proclamation of — Mining Act | 
1874, sec. 26—Business license—Holders prior to | 


Act—Renewal.]—See Міхіко Аст 1874, 4. 


RESIDENCE 


1. — Residence of holder of miner's right — 
Mining Statnte 1865 (No. 291), sec. 4.] — Having 
regard to sec. 4 of the Mining Statute 1865 (No. 
291), miners' rights setting out the holders' 
residences as ‘‘of Melbourne," are valid and 
sufficient. Anthony v. Dillon, 15 V.L.R., 240; 
10 A.L.T., 231. Hodges, J. (1889). V. 


2. — Unauthorised occupation for residence 


under miner's right — Penalty.] — See MINER’s | 


Rionr, 33. 


RESIDENCE AREA 


See CLAIM ; Company ; Crown LANDS ; LIEN; 
TRESPASS. 


1.]—Semble, that the holder of a residence 
area has no right to mine on it. Warrior G. M. 
Co. Regd. v. Cotter, 3 W.W. & a’B. (M.), 96. 
Molesworth, J. (1867). V. 


RESERVE—RESIDENCE. 
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2. — Miner's right — Registration.] — C., the 
complainant before the Warden, took possession 
of a residence site under his miner's right, in 
pursuance of Beechworth By-laws, 218 March, 
1868, No. 38, by causing posts to be erected, 
; and by having it duly registered, as the by-law 
‘required. M., the defendant, had erected posts 
| prior to C., but had failed to register the resi- 
! dence site within the time required by the 

by-law. The complainant sought an order put- 
ting him in possession of the site, wbich was 
also claimed by M. С. was the owner of mining 
interests, though not in the vicinity of the 
residence site, and said he was going to erect a 
; residence and a store on the site, but he had no 
business license. Held, that the complainant 
| wae entitled under his miner's right to the land 
in dispute. Campbell v. M'Intyre, N.C., 12; 
A.R., 3rd Sept., 1869. Molesworth, J. У. 


| 8.—Jurisdiction of Warden —By-law.]—By-law 
| No. 35, of the Gippeland Mining District, 15th 
| June, 1869, provides **that no person shall 
occupy a residence or business site, any portion 
of which is within 33 feet of the centre of any 
: road, street, or thoroughfare, or within 10 feet 

of any site previously occupied." Rice took up 

a residence site, the whole of which was within 
| 30 feet of a road, and much of it within 10 feet 
| of a residence site occupied by Rosales. Rosales 
| summoned Rice before the Warden, to have bim 
' removed from the land, alleging that he was 
| in illegal occupation thereof, and seeking £5 
! damages, by way of compensation, for injury 
| done to Rosales’ site by Rice's occupation of a 
| site between Rosales and the road. Held, that 
ithe Warden had no jurisdiction either under 
, вес. 101, sub-secs. 1 and 3, or вес. 177 of the 
| Mining Statute. 1865, his jurisdiction on such 
| matters being limited to cases in which the 
parties are litigating for the right to the same 
land, or for actual trespass or encroachment 
| upon, or injury to the land. Rosales v. Rice, 1 
У.К. (М.), 1; 1 A.J.R., 13. Molesworth, J. 
| (1870). V. 


4.—Right to minc—By-laws.]—The holder of 
. а residence area has no right to mine upon it 
| himself, nor can he give others the right to mine 
| upon or under it. Semble, that by-laws might 
, be made regulating mining upon or under such 
‘areas, St. George and Band of Hope Co. v. 
Bani and Albion Consols Co., 2 A.J.R., 83. 
| Molesworth, J. (1871). V. 
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5.—Act No. 291, вес, 5 —Winer's right —Land- | Billing, 7 V.L.R. (М.), 13; 3 A.L.T., 17. 
lord and tenant —Estoppel.]— The holder of a , Stawell, C.J. (1881). V. 


miner's right holding a residence area under Act 
No. 291, sec. 5, although he may assign or 109 —Mining Statute 1865 (No. 291), sec. 5— 


encumber it according to by-laws, cannot let it Residence area — Right to remove buildings after 
to а tenant, and if he does so let it he cannot · termination of right to possession.]—The right 


receive any rent agreed upon, as such a con- ' given by sec. 5 of the Mining Statute 1865 (No. 


tract would be a fraud on the public revenue. ` 991), to remove from a residence area buildings 


The tenant in such a case is not estopped from ! and fixtures thereon belonging to the holder, 
taking the objection to his landlord’s title if , must be exercised during his tenure, or within a 
proceedings are taken by the landlord to recover reasonable time after his right to possession has 
the rent. Jones v. Joyce, : 3 A.J.R., 105. Banco ceased, and before another person has lawfully 
(1872). v, entered into possession. Summers v. Cooper, 8 
V.L.R. (L.), 2/4; 4 A.L.T., 57. Stawell, C.J., 
6.—By-laws—Miner’s right.]—The holder of a | Higinbotham and Holroyd, JJ. (1882). V. 
residence area can sublet subject to by-laws. 
Where the landlord during the tenancy had no | 1!.—Registration — Second taking up, and 
miner's right in force, and the tenant got regis. | registration before cancellation of first —Right 


tered as owner: Held, that the landlord could : 9f cccupation—Residence Areas Act 1881 (No. 


not recover possession, although he had a miner's | 709), sec. 7—Mining Statute 1865 (No. 291), see 
right at the time of the letting and the time of | 5.] —W here one person is registered as the holder 
the commencement of the proceedings. Summers of a “residence area,” no other person can at 


v. Cooper, 5 V.L.R. (M.), 22. Molesworth, J. any time become registered in respect of the 
(1879). V. same “ residence area " without first instituting 


proceedings to have the prior registration can- 

7.—Married woman—Act No. 291, secs. 5, 19, | celled. Reid v. Gunn, 13 V.L.R., 723. F.C., 

72—By-laws.]—A married woman may hold a Williams, Holroyd and a'Beckett, JJ. (1887). 
residence area in her own right. She may, V. 

assign or sublet such residence area and hold it | 12.— Marking out residence area pending 

by & tenant subject to by-laws (Act No. 291, | application for lease—Trespass.]—The marking 


secs. 5, 19). 
complied with by the residence of the tenant. 
By-laws are not in force until approved and 
gazetted, and the approval is not retrospective 
(Act No. 291, sec. 72). 
V.L.R. (M.), 12. Molesworth, J. (1879). V. 


| 
8.—Mining lease—Trespass — Mining Statute 


1865 (No. 291), sees. 5, 24.]—The Crown cannot 
grant a mining lease conferring on the lessee a 
right to mine under a residence area acquired 
prior to the granting of the lease. Jones v. 
Christenson, 7 V.L.R. (M.), 6; 2 A.L.T., 149. 
Molesworth, J. (1881). V. 


9.—Transfer to company—Marking out— Con- 
structive abandonment—Adjudication.]—W here 
one person is in actual occupation of a residence 
area under a claim of right no other person can 
acquire title to the same land by marking it out 
without first instituting proceedings to dis- 
possess the occupant. Quære, whether the title 
to a residence area is determined by being trans- 
ferred to a trustee for a company. Fancy v. 


The by-law requiring residence is : 
| fora lease of the same land, is not illegal and use- 


Reardon v. Norton, 5 , 


out of a residence area pending the application 


less except as against the applicant for the lease 


' if the lease be ultimately granted. Gorman v. 


McLellan, 14 V.L.R., 674; 10 A.L.T., Бі. 
Holroyd, J. (1888). V. 


13.—Mines Act 1890 (No. 1120), sees. 28, 41— 
Residence area — Registration — Transfer.]— 
Where a party is shown to have pegged out a 
small plot as a residence area but to have 
obtained registration of a much larger area 
without having pegged out the additional area, 
such registration is bad, as being in contraven- 
tion of the by-laws of the Ballarat mining dis. 
trict. A transfer by such party, even though 
registered, is likewise bad. Galsworthy v. 
Collins, 14 A.L.T., 174. Williams, J. (1892). 

V. 

14.— Mines Act 1890 (No. 1120), secs. 5, 28, 29, 
$3—Residence area.]—Though the holder of a 
miner's right is entitled to a residence area not 
exceeding one acre in extent, & person is not 
entitled to take out one residence area in respect 


— wow 
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of land under one acre and then to take out | area is not necessary ; he may occupy by his 


other residence areas for adjoining lands until | servant or agent. 


the extent of such land reaches to one acre. 
Thomas v. O'Donnell, 19 V.L.R., 401. 
J. (1893). V. 


Kennedy v. Neill, 1 Q.L.J., 
65. F.C., Lilley, C.J., Harding and Pring, JJ. 


Hood, | (1882). Q. 


20.—Agreement for use of road over residence 


15.— Mines Act 1890 (No. 1120), secs. 5, 28, 29, | area—License not easement.]—See LICENSE, 5. 


$3 — Residence area — Adjoining allotments— 
Habitable dwelling.]—The defendant was the 


21.— Residence area—Sale of —Warden—Juris- 
diction—Goldfields Act 1874 (38 Vic. No. 11), secs. 


holder of а miner's right, and applied for and | 55 67. o, PRACTICE, 931a. 


obtained a residence area in respect of an allot- 
ment, No. 280, which allotment was a quarter 
of anacre in extent. In September, 1892, the 
defendant transferred her right to allotment No. 
280 by way of mortgage, and in January, 1893, 
applied for and obtained a residence area for the 
adjoining allotment, No. 281, which was also 
about a quarter of an acre in extent. There 
was no habitable dwelling erected on allotment 
No. 281 within the meaning of sec. 33 of the 
Mines Act 1890 (No. 1120), but there was such a 
dwelling on the adjoining allotment, No. 280. 
In an application to cance] the registration of 
the residence area for allotment No. 281 on the 
ground that no habitable dwelling had been 
erected thereon within the prescribed period : 
Held, that auch registration should be cancelled. 
Thomas v. O'Donnell, 19 V.L.R., 401. Hood, 
J. (1893). V. 


16.—Mines Act 1890 (No. 1120), secs. 5, 29 — 
Residence area.]—Per Hood, J. :—‘‘ It seems 
plain that once à miner has taken up one resi- 
dence area he shall not have another within ten 
miles of the first one, no matter though the two 
combined do not exceed one acre in extent, and 
his residence must be placed upon his land and 
not upon another piece adjacent." Thomas v. 
O'Donnell, 19 V.L.R., 401, at p. 403 (1893). 
V. 
17. — Miner's right — Residence area — Sub- 
letting—Abandonment—Mining Act, sec. 15 (1).] 
— The holder of a miner's right having a residence 
area sub-let it and did not sleep on it, though 
she occupied it during the day. Hed, that she 
had abandoned it. TJeelow v. Ross, 11 N.S.W. 
W.N., 94. Windeyer, J. (1894). N.S. W. 


18.—Can the holder of a miner's right sub-let | 
a residence area?]—See Teelow v. Ross, 11 | 


N.S. W. W.N., 94. Windeyer, J. (1894). 
N.S.W. 


19.—Occupation by servant or agent.]— Actual 


22.—Residence area—Cancellation for not oc- 
cupying — Warden — Jurisdiction.] — See PRAC- 
TICE, 4338. 


23.—Valuation of improvements — Warden — 
Jurisdiction—Goldflelds Act 1874 (38 Vie. No. 11), 
Regulis Generales, No. 32.]—See PRACTICE, 433b. 


RESOLUTION 


See COMPANY. 


RETAINER 


See ATTORNEY ; CoMPANY (SEAL). 


RETROSPECTIVE LAWS 


See BY-LAWS AND REGULATIONS. 


REVERTER 


Crown Lands Alienation Act 1861, sec. 18— 
| Mineral conditional purchase—Declaration of 
forfeiture by Crown necessary.]—See Crown 
Lanps, 10. 


REVIVOR 


See CLAIM. 


REWARD CLAIM 
Measurement of distance— Goldfields Act 1874 


| (88 Vie. No. 11) Regulations 6, 9, 44.]—See 


personal occupation by the owner of a residence | CLAIM, 29. 
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RIGHT TO BEGIN 


Special case—Right to begin.] —See PRACTICE, , 
368. 


RIPARIAN RIGHTS 


See WATER. 


RIVER BANK 
Right of road.]—See Roan. 


‘ sunk on the street. 


RIVER CLAIM 


Definition of banks by Warden.]—5S*«e CLAIM, 
42. 


! 

ROAD | 

See CLAIM ; Lease; MINER’s Блант; Must. | 

CIPALITIES ; RESERVATIONS ; TRESPASS. | 

1.—Dedication—Mining upon road.] —A Crown | 
grant referring to & road and accompanied with 


user is evidence of dedication of the road. House ' 


| 
| 5 A.J.R., 117. Molesworth, J. (1874). See Sims 


v. Ah Sue, 2 W. & W. (L.), 41. Banco (1863). 
2.]—The holder of a miner's right is not en- 

titled to mine on a public road without the per- 

mission of the proper authority. Ibid. V. 


$.—Thoroughfare — Permission — User.]— The 
owner of a claim finding it necessary to cut a 
tail race through a track outside his claim, 


altered the track so that it passed through his | Ww 
claim. The track so shifted was used by the | 


The claim : 


public for upwards of two years. 
owner afterwards dug up the track as part of his 
claim. The claim owner was proceeded against 
for obstructing a thoroughfare. Held, that he 
was not liable for obstructing a ** thoroughfare ” 


ROAD. 





|1. 
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, that as to а road the Gazette advertisement is 


necessary as an application to public purposes 


| (within the meaning of the Act No. 32, sec. 4).” 
. —Per Molesworth, J. United Sir William Don 


G.M. Со. Regd. v. Kohinoor G.M. Co. Ltd., З 
W.W. & a’B (M.), 77 (1806). V. 


5.— Question of title— Jurisdiction of justices.] 
—D., town inspector of Sandhurst, complained 
before justices against the K. company for sink- 
ing a shaft in M. street without authority. It 
was proved that M. was a proclaimed street, and 
the justices found as a fact that the shaft was 
The K. company produced 
a lease from the Crown, granting to them land 
including M. street, but the schedule to the 
lease reserved, inier alia, all streets. The 
defendants were fined. Held, on appeal, that 
it was for the justices to decide as a matter of 
fact whether the land sunk upon was a street, 
and that no question of title was involved. 
Appeal dismissed. Kohinoor Co. v. Drought, З 
A.J.R., 48. Banco (1872). V. 


6.— Act No. 291, sec. 16 — Permits— Title.]— 
An order giving permission to mine under streets 
by virtue of Act No. 291, sec. 16, does not merely 
remove obstruction to acquiring title, but con- 
fers privileges unconnected with any other title, 
and is good except as against the real owner. 
Extended Hustler's Co. v. Moore's Hustler's Co., 


V. 


7.— Claim—Warden-—Special case.]—A public 
road, street, or highway, cannot be taken up as 
a claim under by-laws, and, if taken up as a 
claim, cannot be declared forfeited on complaint 
before Warden by holder of a miner’s right, on 
the ground of non-compliance with by-laws. 
hen, on such a complaint, the Warden dis- 
missed it, and complainant appealed, and the 
Court of Mines dismissed the appeal, the Chief 
Judge refused to order the judge to state a 
Schonfeldt v. Beel, 1 V.L.R. (M.), 
V. 


v Demamiel, infra. 


special case. 
Molesworth, J. (1875). 


within the meaning of the Act No. 225, sec. 14,, 8.—Ownership—Permit—Aet No. 291, sec. 16 
that the permissive user did not constitute a ! —Act No. 506, sec. $70—Trespass.]—An owner 
dedication to the public for all time, and that | of land adjoining a public street or road, is 
the land under the track might be resumed. | owner ad medium filum vie, and may maintain 
Johnson v. Ralph, A.R., 27th March, 1865. | trespass against any person mining on his half. 
V. | Semble, that a permit to mine on a road or etreet 

4.— Application to publie purposes.]—'* As far | under Act No. 291, sec. 16, is hardly to be relied 
as І have considered the subject, I would say | upon as conferring title. —Per Fellows, J. Тһе 





469 ROYAL MINE. l 4TO 


Local Government Act 1874 (No. 506), sec. 370, г 13. —River bank— Right of road. ]—Regulation 
as to property in roads, commented upon. Car- | 18 of the Nelson Goldfields Regulations, that 
valho v. Black Hill South Extended Q.M. Co., 1 | “іп all cases a public roadway . . . will be 
V.L.R. (L.), 225. Banco (1875). See 10, infra. ; reserved along the banks of rivers," does not 
l V. | make the bank of a river а road, nor does it 
9. — Highway — Subsidence — Inspection.] — | limit the powers of the Crown or the Superin- 
When persons are mining underneath public | tendent in granting leases including the river 
streets, and subsidence takes place, the corpora- , bank. It is at most directory, and is declara- 
tion in charge of such streets may obtain an order | tory only of the principles on which theSuperin- 
for inspection. Mayor of Ballarat East v. Vic- tendent will act in granting leases. A mere 
torian U. M. Co., 4 V.L.R. (E.), 18. Moles- | water-course is not a river within the meaning 
worth, J. (1878). V. of such a provision. Costello v. O'Donnell, 
N.ZL.R. 1 C.A., 105. C.A., Prendergast, 
C.J., and Richmond, J. (1882). N.Z. 


14.—Mining Statute 1865 (No. 291), secs. 16, 
37—Leasing Regulations, 27th January, 1871, 
clause 4 (d)—Mining claim under public street — 
Permit to mine—Application for mining lease— 
Notice— Person in occupation.]—See CLAIM, 25. 


10.—Road or street —Property in soil of—Pre- 
sumption of grant ad medium @ от vie—Crown 
grant of freehold reserving precious metals— 
Rights of freeholder.]— A., deriving title from a 
Crown grant of a freehold abutting on a street, 
sought an injunction to restrain B. from mining 
for gold under the half of that street adjoining 
A.’s land. The grant to A. expressly excepted 
and reserved all gold and auriferous stone and 
earth, and the actual workings of B. were shown 
to have been confined to such. Injunction re- 
fused, as A. showed no title to the auriferous 
stone and earth. Per Higinbotham and Williams, 
JJ. :— Property іп the soil, “ай medium filum 
vie,” of a public road or street in Victoria, is 
not created by virtue merely of a grant by the | 
. Crown of land defined as being bounded by a 
distinctly marked road, and Davis v. The Queen, 1.—British North America Act 1867, sec. 109 
6 W.W. & a’B. (E.), 106, over-ruled ; Holroyd, | —Rights of the Province to the precious metals 
J., expressing an opinion that that case was | —Conveyance of “ public lands ”—Construction.] 
wrongly decided, but holding that upon the facts , —Held, that a conveyance by the Province of 
the injunction should be refused. Garibaldi M. | British Columbia to the Dominion of “ public 
and C. Co. v. Craven’s New Chum Co., 10 V.L.R. | lands,” being in substance an assignment of its 
(L.) 233; 6 A.L.T., 93. F.C., Higinbotham, | right to appropriate the territorial revenues 
Willtams and Holroyd, JJ. (1884). V. arising therefrom, does not imply any transfer 


of its interest in revenues arising from the pre- 
ан рае POR rogative rights of the 22 Тһе un 
rk паана Бадана қар шн metals in, upon and under such lands are not 
Ne nb ре: " nnt pd n ps pom xi incidents of the land, but belong to the Crown, 
Mem conn wait ue vede o ide and under sec. 109 of the British North America 
— a E it — 2. 2 : Act 1807, beneficially to the Province, and an 
5 l FC Holroy d a! Bech M ae 1 Hood l JJ. intention to transfer them must be expressed or 
dec ; "^ | necessarily implied. Attorney-General of British 
a Aude ыы * Columbia v. Attorney-General of Canada, 14 
12.]— Per Holroyd, J. :—Extended Hustler's | App. Cas., 295, at pp. 304-5. J.C., Halsbury, 
Freehold Co. v. Moore's Hustler'a Freehold Co., | L.C., Lords Watson, Fitzgerald, Hobhouse and 
5 A.J.R., 116, was over-ruled by Parade G. M. | Macnaghten (1888-9). See also Reg. v. Earl of 
Co. v. Royal Harry Q.M. Co., 2 V.L.R. (L.), | Northumberland (Case of Mines), 1 Plowd., 310, 
214. Sims v. Demamiel, 21 V.L.R., 634; 17 | 330; and Woolley v. Attorney-General of Victoria, 
A.L.T., 129, 241; 2 A.L.R., 51. F.C. (1896). | 2 App. Cas., 163; Attorney-General of Ontario 
V. v. Mercer, 8 App. Cas., 707. 


15.—Agreement for use of road over residence 
area—License not easement.]—See LICENSE, 5. 


16.—Mines Act 1890 (No. 1120), sees. 15, 19, 
135, sub-secs. 1,3, 12— Jurisdiction of Warden— 
Trespass to public road.J—See PRACTICE, 228. 


ROYAL MINE 


See Crown; LEASE; MINE 
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2.—Goldflelds Act 1874 (Q.), sees. 2, 10, 14— SECURITY 
Mining lease — Trespass — Crown lands.) — Sec , 
Lease, 66, 67, 68, 69. 1,—Security for costa—Action by liquidator of 


no liability company.]—See Comrany, 117. 


2.—Security—Keeping alive—Rights of mort- 
gagee.}—See MORTGAGE, 11. 


ROYALTY 


SEQUESTRATION 


| 
і 
| 
| 

See бог»; Leask; PRIvATE PROPERTY. | 
| See PRACTICE ; COMPANY. 
| 


SAFETY APPLIANCE 


! 
Safety appliance for cage—Want of—Liability | 
of manager—Respondeat superior.]—See Ma- 


CHINERY, 2. ' SERVICE 
See PRACTICE ; LEASE. 
SALE | 
1.—Sale of shares.]—See COMPANY (SHARES). , SET-OFF 
2,—Mine—No-liability company —Directors — | See Company, 302. 
Uitra vires.]—See Company, 131, 301; ULTRA 
VIRES. | — 
— — | 
| SETTLEMENT 


SCIENTIFIC. WITNESS Settlement —Deed of.]—See Company, 30-33, 
Allowances for scientific witnesses qualifying | 966 ; PARTNERSHIP. 
thomselves—Taxation of costs.]— See PRACTICE, 


114. — — 
SHAFT 

SCIRE FACIAS 1.—Regulation of Mines Statute (No. 583), sec. 

See PRACTICE ; LEASE. 6, sub-sec. 10—Mine—Signalling in shaft.]—See 


| MINE, 4. 


2.—Safety appliance for cage in shaft— Want 
of—Llability of manager—Respondeat superior.] 
—See MACHINERY, 2. 


| 
| 
SEAL | 
See PRACTICE ; COMPANY. | 
| 
| 
| 
| 
| 


Seal of company —Presumption of due execu- 
tion of instrument.]—See Company, 168. SHARE 
1.—Mining claim—Transfer by infant of share 
| in.]—See Мінтчо Аст 1874, 1. 
| 


SECRETARY 2.—Mining claim—Mining Act 1874 (N.S.W.), 

Company— Masters and Servants’ Act—Injunc- | secs. 14, 18, 79—Regulations of December, 1875, 

tion—Winding up.J—See EMPLOYER AND Ем. | Nos. 105, 106, 124—Married woman.]—See Hus- 
PLOYE, 9. BAND AND WIFE, 2. 
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SHAREHOLDER 


See COMPANY. 


SHARES 


See COMPANY. 


SHERIFF 


See PRACTICE (EXECUTION). 


Transfer of shares by sheriff — Registration. ] 
—See CoMrANY, 258. 


SIGNALLING 
Mine—Signalling in shaft.]—See MINE, 4. 


SIGNATURE 
See COMPANY ; REGISTRAR ; PRACTICE. 


Signature to special case.]—Sce PRACTICE, 
374. 


SLUDGE 


1.—Sludge—Damage by — Flowing water — 
Riparian rights—Mining Act 1874 (N.S.W.), sec. 
15.|--8ее WATER, 8. 


2.—Action for allowing sludge to flow over 
Тапа - Verdict demonstrably wrong—New trial.] 
—See PRACTICE, 275. 


SLUICING CLAIM 


Extended sluicing claim — Abandonment. ] - 
See ABANDONMENT, 2. 


SOLICITOR 


See ATTORNEY. 


1.—Privy Council appeal—Authority—Costs.] 
— Plaintitfs' solicitor declared to have no 


SOLICITOR. 


%- 


474 


: authority to bring Equity suit, and ordered to 
) pay costs. Motion in name of plaintiffs for leave 
| to appeal to Privy Council refused. Hawkins 


Hill G. M. Co. v. Briscoe, 4 N.S. W. W.N., 132. 
Banco (1838). N.S.W. 


$.—Champerty—Moral claim not sufficient to 
support а champertous agreement — Defendant 
not entitled to object that plaintiff is being 
maintained in suit—Costs.] — B. took a lease 
from O. of the mines and seams of coal lying and 
being in and under a certain parcel of land in 
consideration of paying to O. a royalty on all 
coalraised. It was subsequently discovered that 
& large portion of the coal under this land had 
been removed by a trespasser previously to the 
lease. B. then made an agreement with O. that 
the latter should employ B.'s solicitor, and take 
proceedings against the trespasser, and B. would 
indemnify O. for any costs incurred in the pro- 
ceedings in consideration of receiving 92 per 
cent. of the damages O. should recover. Held, 
that the agreement was champertous, but that 
as O. bad a real cause of action apart from such 
agreement, it was no answer to the proceedings 
instituted by O. against the trespasser. Collins 
v. Hayes, 6 W.W. & a’B. (M.), 5, approved. O. 
succeeded in his suit against the trespasser. 
Held, that the making of the champertous agree- 
ment was a bar to a decree for costs in O.'s 
favour. Hilton v. Woods, L.R. 4 Eq., 432, fol. 
lowed. In re Bulli Coal M. Co. (Osborne's Case), 
17 N.S. W.L.R. (E.), 242; 6 B.C., 63. Owen, J. 
(1896). N.S.W. 


(3).]—See Company, 83. 


4. — Unauthorised proceedings in company's 
name—Costs —Practice.]—See Company, 405. 


SMELTING - 


Contract for dellvery of ore for purposes 
of smelting—Breach of contract—Measure of 
damages—Profits of smelter.]—$See CONTRACT, 5. 


SPECIAL CASE 


See PRACTICE, LXII. 


475 


SPECIAL CLAIM | 


1.—Rent—When рауаМе.|-Оисте, whether 
by virtue of the New Zealand Mining Act 1886 | 
(50 Vic. No. 51), and Regulations the rent of a | 
special claim is payable in advance. In re Talis- | 
man Dredging Co., 11 N.Z.L.R., 69. Williams, | 
J. (1892). N.Z. 


2.—Right to distress.]—Quecre, whether the 
grant of a special claim or licensed holding oper- 
ates as a demise so as to give a common law 
right of distress. In re Talisman Dredging Co., 
11 N.Z.L.R., 69. Williams, J. (1892). N.Z. 





SPECIFIC PERFORMANCE 


1.—Contract for sale of severed chattels— 
Contract involving continuous acts—Injanction 
—Damages.] — Although the Court will not 
decree specific performance of a contract for the 
sale of severed chattels, still where such con- 
tract is an integral part of another contract, and 
the nature of that other contract would be 
entirely altered if the chattels in question had 
to be purchased in the market, the Court will 
decree specific performance of the whole; but 
the Court will in no case decree specific perform- 
ance of contracts which involve the performance 
of continuous acts. Where the plaintiff prayed 


e 
MC D—— Ó———————MÁÀ P ака» —— — — = 


for specific performance of an agreement and for 
an injunction to restrain defendants from pro- 
ceeding with an action founded on a breach of 
such agreement, the Court granted the injunc- 
tion, although the agreement was not one of 
which specific performance could be decreed. 
The power of the Court to award damages is 
confined to the cases enumerated in sec. 32 of 
the Equity Act and to cases where the plaintiff 
is forced to come into Equity for relief, the 
measure of which is damages. Fell v. N.S. W. 
Ql and Shale Co., 10 N.S.W.L.R. (E.), 955; 6 
W.N., 51. Owen, J. (1889). N.S. W. 


2.—Admissibility of evidence to vary written 
agreement — Secret commission — Estoppel.] 
— The defendants requested K., the plain- 
tiff, to make inquiries for and obtain infor- 
mation about a bismuth mine, and promised | 
him as remuneration for such services a share in | 
the property in the event of their buying it. 
The plaintiff upon making inquiries heard of a 
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bismuth mine which had been placed in the 
hands of one C., an agent, for sale, and intro- 
duced the property to the defendants ; 
memorandum of agreement was then made by 
K. and C., of the one part, and the defendants 
of the other part, whereby it was agreed that in 
consideration of K. and C. introducing the pro- 
perty, the defendants would give C. £1,000 cash, 
and to K. a one-tenth share in the mine and any 
adjoining property they might acquire, in the 
event of a purchase being effected. Inthe memo- 
randum K. and C. were described as agents for 
the vendors. In a suit for specific performance 
brought by K.: Held, that though the considera- 
tion mentioned in the memorandum was a past 
one, evidence was admissible to show that it was 
executed by K. upon the previous request of the 
defendants. Held, also, that K. was not estopped 
from denying that the description of himself in 
the memorandum as agent for the vendors was 
true, and that evidence was admissible to show 
that there was по such agency. Held, also, that 
the fact of C.’s taking a secret commission from 
the purchasers in fraud of his principals, the 
vendors, did not taint the agreement with fraud 
so as to bar K.’s right to specific performance of 
so much of the agreement as was in his favour, 
the Court regarding the contract as divisible. 
King v. Flatau, 12 N.S.W.L.R. (E.) 167. 
Darley, C.J., Foster and Manning, JJ. (1891). 
N.S.W. 
3. — Contract relating .to mining property — 
Specific performance—Laches.)— Where a plain- 
tiff seeks specific performance of an executory 
contract relating to mining property, & brief 
delay in asserting his rights will be fatal to his 
claim. Butler v. Saddle Hill G.M. Co., N.Z. 
L.R. 2 S.C., 296. Williama, J. (1884). N.Z. 


4.—Snit for specific performance of contract 
—Taking out miner’s right as condition pre- 
cedent.]—See MiNER's Бтонт, 43. 


5.—Sale of shares—Loan or sale—Obtainable 
in market.]—See Company, 232. 


STAMPS 


1.—8tamp Act 1886 —Conveyance on sale—Sale 
of interest in mining syndicate—Sale note— De- 


| scription of property—Executory contract.]— A 


contract for sale which does not identify the 
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STAMPS. 
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property to which it refers is not a conveyance | whether injunction or compensation — Words, 
on sale within the meaning of the Stamp Act , whether used in ordinary or technical sense — 


1886. Ап executory contract is not а convey- 


Redhead Coal Mining Act Amendment Act 1889.] 


ance on sale within the meaning of the Stamp ! --The defendant company, being empowered by 


Act 1886. Per Boucau, J. :—An instrument, | 
however, which for value passes a legal or equit- ' 
able interest in specific property might be а con- | 


veyance on sale within the meaning of the Stamp 
Act 1886. Clausen v. Haberle, 92 S. A.L.R., 131. 
Way, C.J., Boucaut and Bundey, JJ. (1888). 
S.A. 
2.—Stamp Act 188% (N.Z.) Schedule III.— 


Annual license fee of company—Exemption— | 


Mining purposes—Power to promote and hold 
and deal with shares in other companies.]—A 
company formed for purposes of carrying on 
mining operations and the business generally of 
& mining company, also to acquire landed pro- 
perty and with power also to promote and hold 
and deal with shares in other companies: Held, 
not to be formed exclusively for mining purposes 
so as to be exempt from payment of annual 
license fee under Stamps Act 1882: In re Pro- 
gress Mines of New Zealand Lid., 15 N.Z.L.R., 


567. С.А., Williams, Denniston and Conolly, 
JJ. (1897). N.Z. 


STATUTE 


See Міміка Аст 1874; STATUTS ОҒ FRAUDS. 
See also Table of Statutes. 


1.—Mining Statute — Residence area — Object 
of statutory provisions re. Per Stawell, C.J. :— 
** The object of the Statute is to give title by 
possession." Fancy v. Billing, 7 V.L.R. (M.), 
13; JA.L.T., 17 (1881). See RESIDENCE AREA. 
V. 
2.— Goldfields Act 1866 — Decision of Court of 
Petty Sessions —Court of Record.]—See PRACTICE, 
259. 
$.—Construction—Marginal notes—Prior leg- 
islation.]—Marginal notes in an Act of Parlia- 
ment are not to be read as part of the Act. 
Upon a question of construction arising upon а 
subsequent Statute upon the same branch of law, 
it is legitimate to refer to the former Statute. 
In re Baldwin, 12 N.S. W.L.R. (L.), 128; 8 
W.N.,39. Darley, C.J., Windeyer and Innes, 
JJ. (1891). N.S.W. 


4. — Statutory contract, breach of — Remedy, 


their Railway Act to construct a certain rail- 
way, caused an Amending Bill to be introduced 
in Parliament, with the object of obtaining ex- 
tended powers of railway construction. The 
plaintiff company, who owned land over which 
a railway proposed in the said bill would run, 
opposed the bill on the ground that the said 
railway would interfere with the convenient 
working of their colliery, and of a certain rail- 
way which they intended to construct. Accord. 
ingly, the defendant company, to remove the 
plaintiff company's objections, consented to the 
insertion in the bill of a proviso as follows :— 
'* Provided that the line of railway shall be at 
a distance of not less than 12 chains from the 
Scottish-Australian Mining Compuny's Durham 
colliery screens with, at least, three 
openings of 26 feet span each." The plaintiff 
company thereupon withdrew their opposition, 
and the bill, as thus amended, was passed. The 
defendant company constructed the line author- 
ised by the Amending Act, with three openings 
of a less width than 26 feet clear, and of a height 
insufficient to permit a locomotive to pass under. 
The defendant company's Principal Act provided 
for compensation to be given to owners of adjoin- 
ing land, in respect of breaches of the Act 
committed by the defendant company. Held 
(affirming Owen, J.), that the plaintiff company 
were entitled to соте into Court for a mandatory 
injunction to restrain the breach of a statutory 
contract, and their rights were not limited toa 
claim for compensation. The Court, in deter- 
mining whether the plaintiff's remedy should be 
an injunction or compensation, makes a distinc- 
tion between a breach of a statutory contract, 
and what is merely a nuisance ; and where there 
is a statutory contract the Court will not con- 
sider the question of carrying out the contract 
and doing something else in substitution for it, 
but will compel the performance of the contract 
at any cost. Held, also, that the word ‘‘ span ” 
was used in the ordinary sense of a clear opening, 
and not in the technical sense of a measurement 
from the centre of one support of a bridge to the 
centre of the next. Held, also, upon the evidence, 
that the terin ‘‘ openings” meant openings of 
such a height as to permit a locomotive to pass 
through, without excavation below the present 


479 STATUTE 480 


surface of the ground. Scottish-Australian Coal | drew v. MacLean, 2 N.Z.C. A., 198, 233; 1 N.Z. 
М. Co. v. Redhead Coal M. Со., 13 N.S. W.L.R. | J.R., 178. C.A., Arney, O.J., Johnston and 
(Е.), 32. Darley, C.J., Innes and Manning, JJ. | Richmond, JJ. ; affirmed hy J.C., Sir J. W. 
(1892). N.S.W. Colvile, Sir M. Smith, Sir R. P. Collier and Sir 
| 8. Martin (1872.4). N.Z. 
5.—Construction—Crown lands—55 Vic. No. | 
1.]—General words in a Statute, however wide: 7: Mining Statute 1865, sec. 43 —Regulations 
and comprehensive in their literal sense, must be , — Ultra vires.]—See By-Laws AND REGULATIONS, 
limited according to the scope and object of the | 26. 

Act. In re Flood, 15 N.S. W.L.R. (L.), 330; 8.—8tatute—Repealed — Right of action on 
11 W.N.,24. Darley, C.J., Innes and Foster, | judgment—25 Vie. No. 4.}—See PRACTICE, 9. 
JJ. (1894). N.S.W. 


9.—7 & 8 Geo. IV., с. 29, sec. 37—'* Ore "— 
Larceny of—Definition of—'* Міне” of the Qneen 
— Prerogative.]—See CRIMINAL Law, 5. 


ба. — Victorian decisions on Mining Acts—How 
dealt with by Qneensland Courts.]— Per Griffith, 


C.J., at p. 78 :--'! Now, it is a well-known fact! 10 creditors Remedies Act—Miner’s right in 
that the mining law of Australia was practically | yew Zealand—Residenee in New South Wales.] 
made by the decisions of Mr. Justice Molesworth | __o,, practice (Ғоввтах JUDGMENT). 

and the Supreme Court of Victoria. It is also 
well known that the Goldfelds Act 1874, was 
based upon the mining law of Victoria. When, 
therefore, the Legislature of Queensland adopted, ^ 12.—4ets Shortening Act 1858, sec. 11.]—See 
in section 69, language identical, so far as the | COMPANY, 108. 

present question is concerned, with that which 13.—Breach of statutory duty—Employer and 
had received a settled interpretation for many | Employe.]—See EMPLOYER AND EMPLOYER, 8. 
years in the Supreme Court of Victoria, it must 

be taken, I think, that the Legislature intended 

that the same meaning should be given to the 

words. On that ground, I think, we are bound STATUTE OP FRAUDS 

by the ordinary rules of construction to hold | See Cow TRACT; SPECIFIC PERFORMANCE; PART- 


that the law as declared in Victoria as to the | NERSHIP ; MINING INTERESTS. 


construction of those words ud the construction | 1.—Goldflelds Act 1868 (N.Z.), (30 Vie. No. 32), 
to be put on them in construing the Goldfields | sec. 68—Statute of Frauds— Power of Warden 
Act 1874." Theodore у. Theodore, 8 Q.L.J., | to enforce contract moi complying writh.]—A 
76. ЕС. (1897). Q- | Warden could, under sec. 68 of the Goldfelds 
6.—Goldflelds Act 1866 (N.Z.), ($0 Vic. No. 32) | Act 1866, enforce a contract, notwithstanding 
— Proclamation of gold—Cancellation of lease— . that the provisions of the Statute of Frauds had 
Time.]—Section 16 of the Goldfields Act 1866 (30 | not been complied with. Doherty v. Atkins, 1 
Vic. No 32) provides that ‘‘ when any gold mine | N.Z.J.R. (N.3.) M.L., 2. N.Z. 


or goldfield shall have been discovered and pro- | 2.—Partnership—Unwritten contract to admit 


claimed upon any — 2. hes at the | д partner—Interest in mining lands—Statute 
date of the passing of this Act s ve been of Frauds.}—See PARTNERSHIP, 25b. 
under license or lease for depasturing purposes ; 


it shall be lawful for the Governor, at his dis- , 
cretion, to cancel the license or lease under , 
which such land shall have been held in occupa. | STEALING 
tion," &c. Held, that the word ** when” in this : See CRIMINAL LAW. 
section does not mean ‘‘at the time that,” but . 
“after the time that ;” and that the words “ shall | 
have been" may be read as ''are," and that ` : l 

when first used they apply to the time of the ` STAY-OF PROCEEDINGS 
passing of the Act, and when they occur again | Companies Act 1874 (8.4.).]—See PRACTICE, 
they refer to the time of cancellation. MacAn- 472. 


11.—Mining Act 1874, secs. 15, 63— Construc- 
tion.J—See LICENSE, 10. 











431 
STOCK 


Shares.]—See PRACTICE (VESTING ORDER). 


STOCK EXCHANGE 


| 
| 
1 
| 
| 
| 
See CoMPANY. | 
| 
| 
| 
| 
| 


STREAM 


See W ATER. 


STREET 


See RoAD. 


STRIKING OUT CASE 


See PRACTICE, 107. 


SUBSIDENCE 


Subsidence of surface of mine — Mine worked | 


according to covenants in lease.]—See LEASE, 
79. 


SUBSOIL 


Goldfields Act (Q.), 1874 (38 Vic. No. 11), sees. 
9-62, 64— Regulations 30, 60-72—Miner’s right 
—Water rights—Gold mining lease — Right to 
subsoil,] — The holders of miners’ rights being 
registered as proprietors of certain areas, called 
water rights, and being in occupation, and hav- 
ing performed all conditions, objected to a lease 
being granted for mining purposes, comprising 
part of their water rights, and claimed an in- 
junction. Held, that assuming the facts stated, 
the defendant was entitled to mine under the 
surface occupied by the plaintiffs as water rights. 
Hall v. Gorrie, 3 Q.L.J., 113. F.C., Lilley, 
C.J., Harding and Mein, JJ. (1888). Q. 


SUBSOIL. 
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SUBSTITUTION 
See Practice, 347. 


SUGGESTION 


See CoMPANY (WINDING ГР). 


SUMMONS 


1.—Summons—Form of.]—See PRACTICE, 468. 


2.—Warden's Court—Appeal to District Court 
—Amendment of summons, |—See PRAcTICE, 442. 





SUNDAY 


. See Pracrice (Action). 


SUPREME COURT 
See PRACTICE, LXIII. 


SURFACE 


Coal mine—Lease—Sabsidence of surface.]— 
See LEASE, 79. 


SURFACE DAMAGE 


Compensation for surface damage—Right of | 
applicant for lease.|— See COMPENSATION, 5, 7, 8.: 


SURPLUSAGE 


See EVIDENCE. 


SURRENDER 


Pastoral lease—New tease—Public maps— 


Boundary—Waste Lands Acts.]—See МАР. 
31 
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SURRENDER OF SHARES . .—Holder of miner's right—Part of freo- 
hold.}—Certain auriferous tailings lying upon a 
Det COMPANY (SHARES) machinery site had been purchased from the 


owner of the machinery site by a person who 
‘afterwards sold them to a mining company. 
The tailings had been lying on this spot since 
SURVEYOR , the year 1877, and the company or its predeces- 

Mining surveyor—Duties of — Mandamus.] — 8018 in title had from time to time removed рог- 
The mining surveyor ought to stand neutral | tions of them. The holder of a miners right 
between opposing parties ; his duties are purely pegged out the land on which the tailings were, 
ministerial, nor should the probable result of a fenced it in, and refused to give the company 
survey have any influence on him in any way, | possession of the tailings, claiming them as part 
in the discharge ofhis duty. The Supreme Court , f his freehold. In an action brought by the 
will, if necessary, compel by mandamus a mining | company for wrongfully depriving it of the 
surveyor to make a survey. Reg. v. Stephenson, : tailings, the judge held that the tailings had 


ex parte Black, N.C., 22. Banco (1869) У. | become part and parcel of the freehold, and 
that it was impossible to determine where 


' the freehold began and the tailings ended, 
| and gave judgment for the defendant. Held, on 


r l, that the County Court judge was wrong, 
N N appea y 
SUSPENSIO and that the judgment below should be set aside 
See By-LAWS AND REGULATIONS, 12. | and а new trial ordered. Wallace Bethanga 


| Mining and Smelting Co. v. Robinson, A.R., 
Semble, that where by-laws provide that the June 4th, 1892. F.C., Higinbotham, C.J., Hol. 
Mining Registrar may grant a suspension cer- royd and Hodges, JJ. iE 
tificate on the application, in writing, ofa miner ; 2.—Tailings area—Cancellation—Non-user— 
requiring the same, a verbal application is insuffi- | Regulations, 8th September, 1894.]— Cancella- 
cient, and n suspension certificate granted ona ` tion of a tailings area for non-user can only be 
verbal application only, is ineffectual asan excuse | done at the suit of the Crown, or by the Warden 
for not working a claim. Brabender v. Gibbs, | as a ministerial officer. Missingham v. Smyth, 
6 W.W. & A'B. (М.), 62; N.C.,71. Molesworth, ' 8 Q.L.J. (N.C.), 26, followed. Dodds v. Por- 
J. (1869). V. | sons, 8 Q.L.J. (N.C.), 39. Noel, D.C.J. (1897). 
ШЕ 
$.—Tailings area—Auriferous sands claim-— 
Regulation 30 — Regulations 18th June, 1896.] 
—An auriferous sands claim, notwithstanding 
! Regulation 30, cannot be taken up on a tailings 
area, Johns v. Fowler, 8 Q.L.J. (N.C.), 40. 
Noel, Л.С.Ј. (1897). Q. 


| 4.—Tallings area—Claim — Goldfields Home- 


Verbal application—Excuse for forfeiture.]— 





SUSPENSION CERTIFICATE 


Forfeiture of claim—Suspension certificate.]— 
See CERTIFICATE, 1, 2. 





SYNDICATE stead Leases Act 1886 (Q.), (50 Vie. No. 32)— 
, Right to mine in a homestead area—34 Vic. No. 


1.—“ Syndicate "—Partnership—Parol agree- | 15. .38 Vic. No. 11.]—See HOMESTEAD AREA. 
ment—Mineral lease—Promoters.J—See PART- | 
NERSHIP, 21. . | 5.—Taillngs—Discharge of.]—The holders of 


sluicing claims on the goldfields are not entitled 

2.—Syndicate—Sale of interestin—Stamps Act to sluice and run off debris and sludge on the 

1886 (8.A.).]—See Stamps, 1. , Crown lands of their watershed and on through 

| | the water channels and rivers of the country by 

. virtue of their grants, either of sluicing claims, 

T AILINGS ' or of head races terminating at their claims, or 
\ 


of tail races. (ийе v. Christian, 1 N.Z.J.R. 
See Crown TANDS; Goro. IN-S.) S.C., 96. 


———— 


T d 
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(Norz.—But see now Mining Act 1891 (N.Z.), , TENANCY 
(54 & 55 Vic. No. 33), sec. 103, sub-secs. 150, 
156.] N.Z. | Tenancy from year to year—Mineral lease— 
Crown Lands Acts — Mining Act 1874.] — See 


6. — Tailings — Discharge of — Trespass.]— 
Where а person cannot exercise а right to dis- 
charge water and debris from a gold mining | 
claim without trespassing on his neighbour's | 
land he is bound to refrain from exercising that | TIMBER 
right, and he may be held liable although he is | Miuer's right—Catting of timber—Proclaimed 
only one of a number of persons whose united | timber reserve.]—Sec MINER’s Rianr, 32. 
acts are doing the injury. McMillan v. Great : 
Extended Sluicing Co., N.Z.L.R. 4 S.C., 377. | 
Williams, J. (1886). N.Z. | 


7.—Mining Act 1886 (N.Z.), (50 Vie. No. 51), | TIME 
secs. 96, 97, 248 — Regulation 201 — Stacked 
tallings—Protection.]—Secs. 96 and 97 of the 
Mining Act 1886 (50 Vic. No. 51), give the | 
holder of a claim the exclusive right to tailings | 
stacked upon the ground by a former holder | %—Computation—Company—Special Resolu- 
where such tailings are not protected as pro- | tion—Meeting—Interval of not less than 14 days 
vided by the regulations made'under the Act. | —Acts Shortening Act 1858.]—See Company, 108. 
Grayson v. Delaney, 10 N.Z.L.R., 134. Williams, 
J. (1891). N.Z. 


LEASE, 49. 








1.—Employing miner below ground more than 
eight hours a day—Half-hour for refreshment. ] 
—See EMPLOYER AND EMPLOYE, 2. 


TITLE 


See FORFEITURE; MINER’s RIGHT; PRACTICE 
(INJUNCTION) ; RoAD ; TRESPASS. 


TAIL-RACE 


Tail-race—Severance of wash-dirt from soil— 
Removal of by lessee after expiration of lease.] 
— There is not such a severance from the soil of | 1: — Disputed title — Securing the gold.] — 
wash-dirt in a tail-race as to entitle the holder | Where there is in dispute a difficult question of 
of a mining lease to enter upon the ground and | title to auriferous land, the Court should, on an 
remove it from the tail.race after his lease has | interlocutory application, endeavour to — 
expired. Grayson v. Delaney, 10 N.Z.L.R., 134. | the gold for the party ultimately succeeding. 
Williams, J. (1891). N.Z. Band of Hope and Albion Consols v. Young Band 

Extended Q.M. Co., 8 V.L.R. (E.), 120; 3 
A.L.T., 125. F.C., Stawell, C.J., Williams and 


Holroyd, JJ. (1882). Vv. 
TAKING POSSESSION | 2.—Complication of title—Costs.]— Where а 
See ILLEGAL OCCUPATION. | company had complicated its rights, and its title 
to ground was unsuccessfully impeached : Held, 
-------- | not entitled to costs. Fatiorins v. Band and 
Albion Consols, 9 V.L.R., (M.), 1; 4 A.L.T., 
TAXATION 191. Molesworth, J. (1883). V. 
Costs.}—See PRACTICE (Costs). | $.—Re-registration of amalgamated claim— 
Prior titles. ]—See CLAIM, 22. 
B GEN | 4.—Mining elaim— Block and frontage claims 


—Inconsistent titles.]—8See CLAIM, 12. 


TENANT 5.—Mining Act (N.S.W.), (37 Vic. No. 13), sec. 
Pastoral lease—Occupation license — Conserit | 70 — Complaint — Complainant’s title.) — See 
of tenant. ]—See LicENsz, 21. PRACTICE, 429b. 
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6. — Crown lands — Married woman.] — See ' 
Crown LANDS, 25. 


TRESPASS 


See ACQUIESCENCE ; By-LawS AND REGULA- 
7.—Injunction to restrain injury to lateral ' sions; CLAIM; COMPANY; DAMAGES; ESTOPPEL; 
support—Plaintiff may rely on possession alone.) , Lease; Міхек'в Riour; PRACTICE (INJUNCTION, 


—See LATERAL SUPPORT. | PARTIES, WARDEN); PRIVATE PROPERTY; RoAD. 
| 


8.—Riparian rights—Action for interference; 1. — Removal of gold from claim — Damages 
with—Title.]—See WATER, 28. i for encroachment — Jurisdiction of Justices and 
| assessors—Distress—Seizure of gold—Goldfields 

9.—Taking claim in execution—Interpleader ot (18 Vie, No. 37), sec. 12.]—The Act 18 Vic. 
—Title to land—Jurisdiction.]—See PRACTICE, | No, 37, вес. 12, made it lawful for the justice of 
201. А the peace therein mentioned and the assessors 


10.—Title to land —Jurisdiction of Warden's : 
Court.]—See PRACTICE, 238. | 
| 


TITLE DEED 


Miner's right not a.}—See MiNER's Rianr, 38. ! 


appointed under the Act, or for any two justices 
of the peace, upon proof of any gold having been 
removed from any claim, to cause the gold so 
removed to be summarily seized and delivered 
to the complainant ; and further empowered 
them, whether any such gold should have been 
80 seized or detained or not, to cause the damages, 
for the encroachment in the Act mentioned, to 
be paid by the person encroaching, to be re- 


| covered by distress and sale of bis goods. Held, 


TORT FEASORS 


Action for fouling stream—Joint tort feasors 
—Parties.]—See PRAcTICE, 302. 


TRANSFER 


See Company (SHARES) ; PRACTICE (PARTIES). 


1.—Mining Statute 1865 (No. 291), sees. 7, 8— 
Ballarat By-laws XI.— Transfer of claims—Trans- 
feree holding one miner's right.]—5See CLAIM, 15. 


2,—Water-race license—Notice of transfer.]— 
See LICENSE, 4. 


3.—Residence area—Marking out—Construc- 
tive abandonment — Adjudication.]—See Rest- 
DENCE AREA, 9. 


4.—Transfer of claim—Registration —Admini- 
strator.] —See ADMINISTRATOR. 





TRANSFER OF SHARES 





See Company (SHARKS). | 


that the justice and assessors were not authorised 
to make an order that the encroaching party 
should deliver up a certain number of ounces of 
gold, or that a distress therefor should be made 
upon his goods, but that the only order they 
could make was an order to summarily seize and 
deliver to the owner some specific gold, the sub- 
ject of dispute. Reg. v. Justices of ——————, 
ex parte Armstrong, 1 V.L.T., 219. а Beckett, 
C.J., Barry and Williams, JJ. (1856). У, 


1а. — Encroachment — Construction of Gold- 
flelds Act (18 Vic. No. 37), sec. 15 — Second 
encroachment.]— The section applies only to 
persons having conterminous claims and disputed 
boundaries. Reg. v. Read, 1 V.L.T., 206. 
a’ Beckett, C.J., Barry and Williams, JJ. (1850). 

V. 

1b.—Possession—Pendency of Warden's sum- 
mons—Title of third party.]—The Temperance 
Company held a claim at Ballarat in excess of 
the quantity of ground allowed by the by-laws. 
T. went on the ground held in excess, marked it 
out, registered it and took possession of it as if 
unoccupied. At the time that T. so took posses- 
sion, а Warden's summons to be put in possession 
of the ground, issued at suit of Р. as against the 
Temperance Company was pending, and was 
heard after T. had taken possession, and an 
order was made in favour of P. as against the 
Temperance Company. After he got the order 
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P. proceeded to mark out the ground already him as 4 trespasser. Rule absolute to enter 
occupied by T., who then summoned P. for а verdict for plaintiffs. Mayor of Ballarat v. 
trespass on his claim. The Temperance Com- ` Shire of Bungaree, 1 V.R. (E.), 57, followed. 
pany also remained in possession. Held—(1.) Sandhurst v. Graham, 3 A.J.R., 79. Banco 
That T. could take possession of and occupy the ' (1872). V. 

land in question and so acquire a title thereto ав | 
a claim as against P., und all persons entering 
and marking out after him. (2.) That T. could 
not legally take possession of the ground, but 
his going through the form of doing so would ! v. Warerley G.M. Co., 2 V.R. (M.), 16; 2 
have the effect above mentioned. (3.) That the | A.J.R., 133. Molesworth, J. (1871). v. 

Warden might find that P. had committed а. 
trespass in going on theland. (4.) That P. could |  6.—Jus tertii —Mining underneath streets.]— 
not set up the title of the Temperance Company In 8 contest between two persons as to their 
as against the complainants. (5.) And that the , title toa mine underneath a street, an assertion 
complainant T. was entitled to have P. restrained , that the defendants have not obtained from the 
from trespassing upon, and removed from the | proper apthorities permission to mine under- 
land in dispute. 'ruswell v. Powning, 1 V.R. | neath the street gives the plaintiff no title. A 
(M.), 13; 1 A.J.R., 18. Molesworth, J. (1870). , jus tertii, or the alleged power of intervention 


4.— By-law—Process.] —A person in possession 
of ground as a claim, although the claim may 
. have been taken up under an illegal by-law, is 
to be disturbed only by legal process.  Bottrell 


V. 


2.—Amaigamated claims.]—Trespass upon one 
of several amalgamated claims is not necessarily . 
а trespass upon all of them. St. George and | 
Band of Hope United Co. v. Band and Albion | 
Consols, 2 V.R. (E.), 206; 2A.J.R., 81. Moles- 
worth, J. (1871). V. 


| 
! 


$.—Land Act (No. 117)—Temporary reserve | 
—Residence area—Mining Statute (No. 291), 
sec, 14—Possession as against wrongdoer. |— 
In February, 1862, by proclamation in the 
Government Gazette, certain land at Sandhurst 
was temporarily reserved under the Land Act ' 
(No. 117) from sale, and permissive occupancy 
given to the Municipal Council of Sandhurst for 
the supply of gravel and similar purposes. In | 
1867 G., the holder of a miner’s right, took up | 
and occupied a portion of the land as a resi- | 
dence area. In 1871, by proclamation in the 
Gazette, the land was exempted from mining 
operations under Áct No. 291, sec. 14. The 
Municipal Council then brought an action of | 
trespass against G. Verdict for defendant. On 
rule nis? to enter verdict for plaintiffs for | 
nominal damages : Held —(l.) That G.'s posses- 
sion must be considered as having been taken 
subject to the proclamation reserving the land 
for the purpose of taking gravel, and that G. 
was not entitled to any compensation on being 
removed. (2). That under the proclamation of 
1871 G.'s rights, whatever they were, ceased. 
(3.) That the Council, having been in possession 
at the time of G.'s entry, were entitled to treat 





by third persons to prevent an unauthorised act, 
which power has not been exercised, cannot be 
set up by a trespasser who has not à shadow of 
title in himself against & trespasser in prior 
occupation of the locus in quo. St. George and 
Band of Hope Co. Regd. v. Band of Hope and 
Albion Consols Co., 2 V.R. (E.), 206; 2 A.J.R., 
127. Full Court (1871). V. 


6. —Lease— Act No. 291, sees. 24, 101-—Warden 
—Jurisdietion.]— When a lease is granted under 
Act No. 291, sec. 24, the lessee may bring a 
complaint against any person trespassing on the 
leased land, whether the trespass be merely on 


| the surface— as by erecting a fence—or other- 


wise; and à Warden has jurisdiction to hear 
and determine the complaint by Act No. 291, 
secs. 101 and 177. Extended Cross Reef Co. v. 
Creaver, 4 A.J.R., 10. Molesworth, J. (1873). 
V. 
7.—Prior occupation—Legality —1Issues.]—In 
а suit for trespass, when plaintiffs prove prior 
occupancy de facto, it is no defence that they 
had not complied with by-laws. Semble, that 
when issues have been settled before trial hy 
judge and assessors, the trial must be confined 
to those issues. Wearne v. Frogatt, 2 V.L.R. 
(M.), 6. Molesworth, J. (1876). V. 


8.—Aetual possession—Act No. 291, secs. 195, 
197—Praetice.]—The holder of a miner's right 
who has established his title to a claim as against 
others who retain actual possession after judg. 
ment against them, can sue the latter for trespass 
under the Act No. 291, sec. 197, although he has 


^ 
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never been in actual physical possession of the 13.—Encroachment—Frontage claims.]—The 
ground, and is not obliged to proceed under sec. holders of a frontage claim under By-law 10, 
195 as for ejectment. White v. Perriam, 5 | Ballarat, were entitled to exclude persons from 
V.L.R. (M.), 31. Molesworth, J. (1879). V. | obtaining registration for, and occupying block 
claims within all parts of the surface boundaries 

9.—Bona fide belief of title—Damages.]—À | or parallels of the frontage claims, without re- 
trespasser who has a bond fide belief of his title, ` gard to the gutter or lead passing through. 
in action by the true owner for value of gold | United Extended Band of Hope Co. Regd. v. 


extracted from quartz taken from a mine, is en- | Tennant, 3 W.W. & АВ. (M.), 54. Molesworth, J. 
titled to receive credit for the ** hewing " of the (1966). V. 


ore from the rock in situ, and also for the 


“haulage” to thesurface. Munrov. Sutherland, 1° — Encroachment "i P — e — 
5 A.J.R., 76. Banco (1874). у. several аге at the same time in y occupation 


of the same place, the law adjudges possession 
10.— Parties —Tributors—Possession—Rever- to the persons entitled to it. All others are 
sionary interests.]—Lessees who have let their : mere trespassers, and cannot maintain trespass 
mines on tribute, and of which the tributors are against one another. United Sir William Don 
in possession, cannot sue third partie¢ for tres- G.M. Co. Regd. v. Kohinoor G.M. Со. Lid., 3 
pass upon it. They may sue for damages to W.W. & АВ. (M.), 79. Molesworth, J. (1866). 
their reversionary interest. Penistan v. Great У. 
Britain Со., 5 A.J.R., 18. Molesworth, J. (1874). € 15. — Encroachment — Frontage claims — 
V. Priority of title.]—United Extended Band оу 
11.—Vague deserlption — Partieulars — Prac- | Hope Co. v. Tennant (supra) regarded the rights 
tice—Application for lease.]—In a complaint for оѓ а frontage claimholder, under the by-law of 
trespass a general description of the locus in quo | July, 1859, as against one taking up a block 
is enough, as further particulars, if required, claim. Both the local Court regulations and 
may be obtained on application to the Warden. | by-laws contemplated the existence of simul- 
The marking off and applying for a lease of land | taneous rights to frontage claims intersecting 
held by the owner of a miner's right is not a | one another, yet omitted to give specific direc- 
trespass upon, or an unlawful interference with | tions as to their priorities. In that case, as the 
the land within the meaning of the Act No. 991, | spirit of the regulations and by-laws was to make 
secs. 177, 101, sub-sec. 3. Stephens v. Jolly, 5 | & frontage claim a right on a lead only, the pro- 
A.J.R., 162.  Molesworth, J. (1874). V. hibitions to interference with a frontage claim 
on & lead undefined were not intended to apply 
12.—Encroachment—Gold in machine area.]— í to frontage claimants on other leads intersecting, 
Where a miner holding a miner's right occupied ! put priority of title depends on the question 
land as а machine site under a permit from a | which lead the gold is upon. United Working 
Warden who had no power to grant it, brought | Miners G.M. Co. Regd. v. Albion G.M. Co. 


encroachment against other miners, within the Regd., 4 W.W. & a’B. (M.), 1. Molesworth, J. 
boundaries of whose claim the land so occupied (1867). V. 


was included, for undermining and removing | 

gold: Held, that the plaintiff had no title to! 16° — Unintentional encroachment.] — Semble, 
the gold, and that the defendants had ; and that wheregi eneroaonment Dy A: neighboring com: 
it was not necessary that the defendants should , PPY Aaa beon ро d any poke tne 
have obtained from a Warden an order establish. C9" pany encroaching i altasy vo EON SU 
ing their right. Under the Act No. 32, sec. 77, , — working me gronna Sücroscnen upon: 
according to Critchley v. Graham, 2 W. & W. St. George United Co. v. Albion Co., 4 W.W. & 
(L.), 211, it is necessary to obtain the adjudication | 4B: (М.), 88. Molesworth, J. (1867). У. 


of the Warden only as against persons having pos- 17.—Encroachment— Title of plaintiffs.] —The 
session and claiming to occupy under Act No. 32. | third sub-section of the Mining Statute, sec. 101, 
In this case neither of the litigants was in actual | does not confine the remedy for trespass to 
possession of the gold in dispute, until it was , plaintiffs having & good title, nor does it in- 
reached. Vivian v. Dennis, 3 W.W. & A'B. (M.), | directly oblige them to show a good title, in 
84. Molesworth, J. (1866). V. addition to showing their possession undisturbed. 


-— 
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Possession is primd facie evidence of title, and | within the time prescribed by the by-laws is 
is sufficient evidence against a mere wrong-doer. | part and parcel of the title. [t is the point 
A defect in plaintiff's title, suing for a trespass, | from which the obligation to work begins. 
does not subject them to be defeated in the suit | Barker's G. M. Co. Regd. v. Keating, 1 V.R. 
by the defendants entering without legal process, | (M.), 18. Molesworth, J. (1870). V. 
according to the principle of Critchley v. Graham, 20.—Encroachment—Valuc of land taken— 
2 W. & №. (L.), 211. Cruise v. Crowley, 5| How estimated.]—W hen one man encroaches on 
W.W. & А'В. (M.), 27. Molesworth, J. (1868). | the auriferous ground of another and removes 
У. the soil and disposes of the gold taken there. 
18. — Encroachment — Title — Possession — · froin, in a suit against the trespasser, so far as 
Wrongdoer.]—AÀ person in possession of a mine , there is scope for doubt as to the value of the 
under a good or bad title may maintain a com- | soil taken, valuations should be made high with 
plaint for encroachment against a wrongdoer, | the feeling of odium spoliatoris, and wilful tres. 
having no colour of title. Osborne v. Elliot, 6 | passers will not be allowed, in taking an account 
W.W. & АВ. (M.), 49; N.C., 20; A.R., 14th | of the value, the expenses of mining and separat- 
Sept., 1869. Molesworth, J. V. ing the gold. Attorney-General v. Boyd, 3 
A.J.R., 99. Molesworth, J. (1872). V. 


— — — — M 


19.—Encroaehment — Abandonment — Actual 
oceupation— Application for lease.]—On the 13th 
March, 1869, the Barker's Gold Mining Com- 
pany, Registered, applied for a lease of auriferous | G. company respecting an encroachment а plan 
land at Godfrey's Creek. In May, Keating and | attached to an agreement as to boundaries was 
party pegged out, and took possession of the | put in evidence. The plan being found defec- 
ground so applied for, as claims, under their | ve) amepecHiOn Was ordered to be made to 
miners’ righte. In June the Barker’s Company | ascertain how far the G. company had driven or 


pegged out the same ground as claims under | worked at the place of the alleged encroach- 
miners’ rights. In July the application for lease | ment. Band and Albion Co. v. St. George — 
was refused, and on the refusal the Barker's | Co., 3 A.J.R., 20. Molesworth, J. (1872). V. 
Company re-pegged and re-registered the ground 22. — Encroachment — Damages — How esti- 
as claims. The Barker's Company then sued | mated as against trespassers.]—In cases where 
Keating and party in the Court of Mines for | there is no actual proof of the amount of damage 
encroachment and interference with their claims. | done by an encroachment —when it is а mere 
Keating and party remained in actual occupa- | matter of calculation—the maxim, that as against 
tion of the ground from the time of their first trespassers the highest value is taken, applies. 
marking out. The judge of the Court of Mines | When in such a case the Master in Equity re- 
decided in favour of Keating and party. Held | ported the amount of gold taken at a very high 
'(on'appeal to the Chief Judge)—(1.) That taking | estimate, the Court declined to interfere with 
up claims afresh is an abandonment of title | his decision. Attorney-General v. Boyd,3A.J.R., 
acquired by any previous taking up. (2.) That | 130. Е.С. (1872). V. 

when persons are in actual occupation of ground, 
though the occupation may not be strictly legal 
or regular, other persons have no right to come 
in upon them and disturb such possession, but 
can only take advantage of any defect in the 
title by proceeding before the Warden or in the 
Court of Mines. (3.) That the application for 
lease did not prevent any person from taking up | 24. — Parties.] — The Attorney-General and 
the ground applied for as claims under miners’ | freehold owners of land, may join in a suit to 
rights. In case the lease should be granted the | restrain a trespasser from mining for gold on the 
lessee could proceed for encroachment and for | land. Attorney-General v. Laneell, 8 V.L.R. 
restitution of gold taken out of the leased | (E), 155; 3 A.L.T., 141. F.C., Stawell, O.J., 
ground. (4.) That the decision of the Court | Higinbotham and Williams, JJ. (affirming Moles- 
below was right. Semble, that registration | worth, J.), (1882). V. 


21.—Encroachment—Boundaries — Pian—In- 
spection.]—In a suit between B. company and 





28.—Attorney-General--Mining Statute 1865 
(No. 291), see. 37—-Practice.]— Proceedings for 
trespass under sec. 37 of the Mining Statute 1865 
(No. 291), need not be taken by the Attorney- 
General. Robertson v. Morris, 7 V.L.R. (M.), 
1; 2A.L.T., 109. Molesworth, J. (1881). V. 
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25. — Trespass — Evidence of.]—Where land; 80.—No-liability company— Action for trespass 
was found to have been undermined, and the | by —Non-payment of five per cent. of capital at 
only communication with the part undermined time of registration.]—A no-liability company 
was by drives from a shaft on adjoining land: under the Mining Companies Act 1871 (No. 400), 
Held, that in the absence of evidence to the con- having an assignment of a lease under the Mining 
trary this afforded evidence of a trespass and re- . Statute 1865 (No. 291), suing for trespass or 
moval of the subsoil by the owner of such shaft. | injury upon the leased land may be defeated by 
Ibid. V. |the defendant showing that one-fifth of its 
26.—Removal of quartz by trespasser—Evi- | capital was not paid up at the time of its regis- 
dence to support decree for accounts.]— W here | tration. Park Co. v. South Hustler's Reserve 
it was proved that a large quantity of quartz | Co., 9 V.L.R. (M.), 4; 4 A.L.T., 135. Moles- 
had been removed by the defendant, а gold miner, | worth, J. (1883). But see Homeward Bound 
from below the surface of land adjoining his, by G.M. Со. v. McPherson, 17 N.S. W.L. R. (E.), 
means of drives from his shaft, and had been. 281 (REGISTRATION, 10). Owen J. (1896). V. 
raised up his shaft and crushed at his battery: . 
Held, that in the absence of evidence to the соп. 31: —Eneroachment to mine—Mining quartz 
trary, this afforded sufficient evidence that the ' raised —Wilful trespasser—Cost of mining.]—In 


| е а в 
quartz was auriferous to warrant a decree for an | 9 5016 for a mining encroachment the Master 
account of the value of gold removed by him. | 


found the respective quantities of auriferous 
Ibid. v, ! quartz raised from the plaintiff's and defendant's 
21.—Uncertificated insolvent —Right to bring 


lands by the defendant, a trespasser upon the 

laintiff's land, and the total yield of gold f 
action for trespass.]—An uncertificated insolvent a Mida олады 
who holds a miner's right may maintain а com- 


the entire quantity, but that there was no evi- 
plaint before а Warden for trespass on a residence 





dence to show how much was from each. Held, 
: : . that the plaintiffs were entitled upon the 
Aren end his samen шт делу ; doctrine of per confusionem to all the gold, and 
Үй — а ЖЫН Асылы ды i that the defendant was not entitled to deduct 
feld United Co., 8 V.L.R. (M., 5; 9 A.L.T., — 
| the expense of raising and crushing the quartz 

89. Stawelt, C.J. (1882). obtained from the plaintiffs land ; but that he 

28.—Amalgamated claims — Registration — , was entitled to the expense of raising and crush. 
Trespass.]— Where а complainant was registered | ing the quartz obtained from his own land. 
for two claims which had been amalgamated, Attorney-General v. Lansell, 10 V.L.R. (E.), 84. 
but the amalgamated claim had not been separ- Stawell, C.J. and Holroyd, J. (reversing Moles- 
ately registered, and trespass was proved on the | worth, J.), 9 V.L.R. (E.), 172; 5 A.L.T., 71 
amalgamated claim, but there was nothing to | (1883-4). V. 
show on which of the two original claims the 


trespass was committed: Held, that the com- 
plainant could not succeed. 
Tribute Co. v. Taylor, 8 V.L.R. (M.), 19. 
Moleaworth, J. (1882). 


m 


32.— Mining Statute 1865 (No. 291), sec. 37— 


United Claims | Trespass pending application for lease—Marking 


out residence area.] — The provisions made by 
sec. 37 of the Mining Statute 1865 (No. 291), 
that when an applicant for & mining lease shall 


29.—Trespass— Wrongful possession of claim.] ' 
—The plaintiffs claiming that the defendants have marked out the land in acoordance with 
were in possession of land under a lease which was, | that section, an entry upon such land by a per- 
as the plaintiffs alleged, void, marked out the | son who shall not previously have been in lawful 
land under miners’ rightsas а claim, registered the ' occupation thereof shall be deemed а trespass, 
claim and entered upon it. They were immedi. | does not mean а trespass against the whole world 
ately expelled by the defendants, and then | but only against the applicant for the lease, and 
brought a plaint for trespass against the defend. (һе marking out of a residence area pending the 
ants. Held, that they could not proceed in ' application for a lease of the same land is not 
trespass, and that they wrongfully took posses- | illegal and useless except as against the applicant 


sion without legal warrant. Whitely v. Schlemm, 
S V.L.R. (M.), 58; 4A.L.T., 115. Molesworth, 
J. (1882). V. 





for the lease if the lease be ultimately granted. 
Gorman v. McLellan, 14 V.L. R.,074 ; 10 A.L.T., 
51. Holroyd, J. (1888). V. 
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33.—Adjacent mines — Encroachment — Асеі- of the sides were given, no physical point on the 
dental — Gold removed — Damages — Cost of | ground was mentioned as a starting point in any 
extracting gold.]—In an action to recover the ' of the grants. It was proved by a surveyor who 
value of gold wrongfully taken from & mine by | inspected the country that, assuming & point 
an adjacent mine owner in the course of carrying | where four fences met to be the corner of one of 
on his mining operations, where the encroach- ' these contiguous grants, the lines of all the 
ment is accidental, and not wilful, the Court | other grants—nine in number—corresponded in 
will allow to be deducted from the value of gold ' length and direction with surveyor's marks on 
removed the cost of raising and extracting it. ' the land, line trees and corner trees, the marks 
Lehan v. Dillon, 19 V.L.R., 730. Hood, J. | upon which were apparently of the same date 
(1893). V. ‘as the date of the grant, and that there were 


! no other surveyor's marks on the land. The 

34.— Mines Act 1890 (No. 1120), sec. 65—Mark- | corner trees found corresponded also with the 

ing out land for lease —Compliaace with regula- ‚ corner trees specified by the Government sur. 
tions — Trespass.] — À regulation required that, 


й — veyor in his original survey for the Crown 
prior to application for а lease, the applicant | before the grants issued. If this position was 
should erect on the land applied for posts, | 


: : й . | correct A.’s trespass amounted to 14 acres. 
painted Woite; ota — | The working plan of A.’s mine, which purported 
accurately the boundaries and angles, 


р иа | to show the boundaries of the various grants 
metal plate, having painted thereon: thé words vi dier to, showed a trespass of only six acres. 


“ applied for lease," and the name of the 
applicant, or if more than two, the firet two 
applicants, legibly painted thereon. In a case 
where there were three applicants, and the 
name of only one appeared, the posts being 
saplings, and not painted white until after the 
defendants, in an action for trespass, had marked 
outa claim over the same land : Held, that there 
had not been & substantial compliance with the 
regulation, and that an action for trespass would 


A.L.R., 50. a’ Beckett, J. (1896). V. 


35.— Mines Act 1890 (No. 1120), sec. 66 —Mark- 
ing out land for lease — Trivial departure from 
regulations — Trespass.) — Semble, a trivial 
departure from the exact terms of the regula- 
tions as to marking out land applied for would 
not be fatal to an applicant for a lease, suing 
for trespass under sec. 65 of the Mines Act 1890 
(No. 1190). Allison v. Sharp, 17 A.L.T., 240; 
2 A.L.R., 50. а Beckett, J. (1896). V. 


$6.—Gross carelessness as to boundaries— 
Location of a grant—Part of a defendant's plan 
treated as an admission—Rejection of other 


a — — 


It was shown that certain of the lines in this 
plan tallied with the plan of O.'s surveyor, and 
that where they did not tally there was an error 
in the plotting of the lengths of the several deed 
| lines of A.'s land. Held, that upon this evi- 
| dence O. had located his grant in the position 
he contended for so as to show a trespass of 14 
acres, and that he was not concluded by the 


amount of trespass shown in A.’s plan. In re 


Bulli Coal M. Co. (Osborne’s Case), 17 N.S.W. 
not lie. Allison v. Sharp, 17 A.L.T., 240; 2 | dodi ое она 


L.R. (E.), 242. Owen, J. (1896). N.S.W. 


| 

37.—Mine—Trespass by adjoining owner— 
Measure of damages- -Fraudulent entry.]—W hen 
the owner of a coal mine wilfully or through 
gross negligence mines beyond his boundary the 
person whose coal is taken is entitled to the 
value of the coal at the pit’s mouth, without any 
deduction for the cost of hewing and getting. 
Martin v. Porter, 5 M. & W., 351; Wood v. 
Morewood, 3 Q.B., 440, and Hilton v. Woods, 


Co., (Osborne'a Case), 17 N.S. W.L. Б. (E.), 242. 


Owen, J. (1896). N.S. W. 


(Nore.—See also- Whitwham v. Westminster 


parts of plan.]—O. took proceedings against A., ! Brymbo Coal and Coke Co. (1896), 1 Ch., 894; 


an adjoining land owner, to recover the value of 


L.R. 4 Eq., 432, followed. Jn re Bulli Coal M. 
| 


Jegon v. Vivian, L.R. 6 Ch., 742; Phillips v. 


coal taken from beneath O.'s land. From the ! Homfray, L.R. 6 Ch., 770.] 
description in the original Crown grant of O.'s | 


38. — Mine — Trespass by adjoining owner — 


land it was not possible to fix its locality except | 
in ite relative position to other contiguous ! Statuto of Limitations.]— Where the owner of a 
grants; but these grants, in turn, could not be | coal mine mines beyond his boundary, such tres- 


located, as, although the lengths and directions | pass is primd facie fraudulent, and if by the 
32 
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action or inaction of the trespasser, such fraud : out would have been mere wrongdoers and 
is concealed from the owner of the adjoining would have been liable in trespass. Higgins v. 
land, the Statute of Limitations does not begin | Dyer, 1 N.Z.J. R. (N.S.) M.L., 26. N.Z. 


to run until UE trespass has peen — 42.—Goldflelds Act 1866 (N.Z.), (30 Vie. No. 32), 
could, with севвопаріа diligence, have been dis- , вес. 15— Trespass to land—Cattle—Dam 2 
covered. Gibbs v. Guild, 9 Q.B.D., 59; Trotter , Sec. 15 of the Goldfields Act 1866 (30 Vic. No. 


2 — А ЫЛЫ NI — , 32), provided that any person depasturing cattle 
Commissioners for England v. N. E. Railway Co., оп Crown land held under depasturing lease 


4 Ch. D., 845, approved. In re Buli Coal M. ! within & goldfield without the sanction of the 


x (Oaborne’s Case), 17 N.S. W.L.R. t . lessee should be adjudged to pay to such lessee, 
wen, J. (1896). с by way of damages for each offence, any sum not 


39.—Claim—Action for interference with— | Үхсеейіпд ten shillings per head. Held, that this 
Maintenance of pegs and boundaries.]—W here ' was confined to compensation for damage by 
the pegs and boundary marks of an extended , depasturing only, and did not prevent the lessee 
claim have not been properly maintained the | from recovering for consequential damages for 
claim-holder cannot maintain an actiun for inter. | injuries arising from trespass beyond the injury 
ference with his ground against a person who by depasturing. Cargill v. Mervyn, 2 N.Z.J.R. 
has been misled and has marked out another | (Х-8.) S.C., 50. N.Z. 


claim upon it. Harris v. Labes, 1 N.Z.J.R. .—. 43. — Tailings — Discharge of — Trespass.] — 
(N.S.) M.L., 10. N.Z. | Where a person cannot exercise a right to dis- 
charge water and debris from a gold mining claim 
without trespassing on his neighbour’s land, he 
is bound to refrain from exercising that right, 
and he may be held liable although he is only 
one of a number of persons whose united acts 
are doing the injury. McMillan v. Great Ex- 
tended Sluicing Co., N.Z.L.R.48.C., 377. Wil- 
liams, J. (1886). N.Z. 








40.—Possessory title.]—À party of miners 
having contracted by deed for the purchase of , 
all the estate and interest in certain mining | 
ground of persons who had applied for and had | 
obtained a certificate in the names of third per- | 
sons, for a gold mining lease of the ground in 
question, went into possession and worked the 
ground. While in possession, and before the | 
execution of the lease by the lessees, they com- | 44.—Crown grant—Reservation of minerals 

\ 





тепсей proceedings in the Warden’s Court for | —Trespass—Injunction.]—See LEasE, 68, 69. 
trespass against certain other persons. The 
Warden dismissed the complaint on the ground ' 
that the complainants did not show title under 
the lease. Held, that the complainants were 
not bound to show a perfect title, and that ав 46.—Emcroachment— Practice — Injunction — 
they had miners’ rights and were in bond fide ' Proving different case.]—See Practice, 188. 


45,—Encroachment — Order for inspection — 
Obstacles presented by defendant— Attachment. ]} 
—See MINE, 3. 





possession of the ground under а бонй fide | 41. — Mining license—Licensors—Information 

contract of purchase they could maintain an ' and bill.]—See Practice, 298. 

action for trespass against mere wrongdoers. | 

Ah Tan v. Kapatzo, 1 N.Z.J.R. (N.S.) M.L., 16. | 48. — Encroachment — Acquiescence — Interlo- 
NZ,  eutory injunction.] — See PRACTICE, 189. 


41.—Trespass—Mining lease—Marking out— ^ 49. Mining lease — Residence area — Mining 
Goldfields Act 1866 (30 Vic. No. 32), sec. 108.]— ' Statute 1865, secs. 5, 24.]—See RESIDENCE AREA, 
An applicant for à mining lease who has not g, 
complied with the regulations in force as to the 
P : 5 E. А | 60.—Mining Statute 1865 (No. 291), secs. 42, 
manner in which ground applied for should be 
WM: : . 48, 45 —Declaration of forfeiture of lease—Re- 
marked out, cannot maintain an action for tres- | d ертеги bvl i 
pass against the holders of miners' rights for aat Ai uide i ES pi г si 5 т 
entering on the land and marking out claims poscession centi Ir ar 
upon it in the manner prescribed by the regula- 51.—-Summons for diverting and abstracting 
tions. If, however, the claims had been insuffi- | water — Prospective injury — Trespass.] — See 
ciently marked out, the parties marking them W ATER, 2. 
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52.—Estoppel— Trespass.]—See ESTOPPEL, 3. 


53.—Mines Act 1890 (No. 1120), secs. 301, 303 
— Mining on private property —Lease from owner 
of land—Lease from Crown—Right of owner 
under original lease.]— See LEASE, 43. 


54.— Mines Act 1890 (No. 1120), secs. 15, 19, 
135, sub-sees. 1, 3, 12—Trespass to public road 
— Jurisdiction of Warden.]—See PRACTICE, 228. 


TRUSTS. 
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sec. 217 — ** Person employed” — Tributor.] — 
See COMPENSATION, 11. 


3. — Mining company — Exclusive license — 
Tribute agreement.]—See LICENSE, 3. 


4.—Larceny--Property in gold —Tributors.]— 
See CRIMINAT, Law, 9. 


55, — Forfeiture — Crown — Act evidencing | 


intention—Goldflelds Act 1866 (repealed)—Reg- 
ulations. ]—See FORFEITURE, 55. 


56.— Practice — Mining Act 1874, sec. 129 — 
Forcibly taking possession — Evidence.) — See 
Practice, 422. 


97. — Entry on Crown lands — Applicant for 
mineral lease — Marking boundaries.] — See 
Lease, БІ, 52. і 


58. — Mineral license — Lease — Mining Act, 
Regulation 27.)—See LICENSE, 9. 


59.—Miner's right — Mining lease — Regula- 
tions 28 and 33--“ Until and unless"—Mining Act 
1874, sec. 40.]—See LEASE, 57. 


60.—Crown lands—Proclaimed goldfleld —48 
Vie. No. 18, вес. 45.)—See Crown LANDS, 18, 19. 


61.—Goldflelds Act 1874 (Q.), secs. 2, 10, 14— 
Mining lease—Crown lands—Royal mine.]— Sec 
Lease, 69. 


62. — Removal of gravel — Crown lands — 
Damages.|—See Crown LANDS, 25. 


TRIBUTE 


See Company, XXI., 190, 191; CRIMINAL 
Law ; FORFEITURE ; Lease; MINER’s RIGHT ; 
PRACTICE, 227 ; TRESPASS. 


1. — Condition precedent — Repairs — Agree- 
ment.]— Where tributors bad agreed to allow 
the owners of auriferous land to retain certain 
money as security against injury to their 
property, and also agreed to repair damage, and 
to deliver up property in good order: Held, 
that the making of the repairs was a condi- 
tion precedent to the repayment of the money. 
Great Gwf Co. v. Sutherland, 4 A.J.R., 158. 
Banco (1873). 


TRUSTS 


1.—Goldflelds Act (18 Vic. No. 37), sec. 3— 
Recognition of trusts.] —PerMolesworth, J.:— 
«І think it questionable whether the language 
of that section (sec. 3 of 18 Vic. No. 37) by 
itself inakes possession the test of ownership so 
as to prevent the legal recognition of trusts 
against an assignee.” Conway v. Rossiter and 
Chapman, 1 V.L.T., 1 59, at p. 160 (1856). V. 


2.— Judicial direction to trustees—26 Vic. No. 
12.]—Opinion of judge under 26 Vic. No. 12, as 
to power of trustees to raise money by mortgage 
for breaking mines, and for payment of debts 
and legacies. Judge required by act to give 
advice on questions of law, but not to tell trustee 
how to exercise a discretionary power. In re 
Osborne, 2 N.S.W.S.C.R. (E.), 89. Milford, J. 
(1863). N.S.W. 


2a.—Trustee Act 1852—Goldfields Act 1861— 
Crown Lands Alienation Act 1861 — Vesting 
order.]—In 1862, L.T. and J.T., as partners, 
occupied, under a business license issued in ac- 
cordance with the Goldfields Act 1861, a parcel 
of land in Forbes, and erected thereon business 
premises. Thereupon they applied, under sec. 
8 of the Alienation Act 1861, to purchase that 
parcel of land in consideration of those improve- 
ments. In October, 1562, L.T. sold his interest 
in the business to J.T. and retired from the 
partnership. In December, 1862, J.T. wort- 
gaged the land and premises to J.H. On the 
3lst January, 1863, J.T. absolutely conveyed 
all of his right, title or interest in the land and 
premises to J.H. in fee. In April, 1863, J.H. 
paid into Colonial Treasury £37 8s., the price 
duly fixed by appraisement under sec. 8 of the 

! Crown Lands Alienation Act 1861, for the pur- 
! chase of the parcel of land. That sum was paid 


! out of his own moneys, but was expressed to be 


| paid by him as agent for L.T. and J.T. under 


2, — Mining Act 1886 (N.Z.), (50 Vic. No. 51), | the impression that, as they had been the original 
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occupiers of the land, and as they had applied , 


to purchase in consideration of improvements, 
the grant could only issue in their names. On 
the 6th December, 1865, a grant of the land from 
the Crown was issued in the names of L.T. and 
J.T. in fee as tenants in common. L. T. and 


J.T. left Forbes before 1865, and could not be | 
found. Since 1863 J. H. had been in peaceable | 


possession of the land and the premises. The 
grant from the Crown had always remained in 
the possession of the Registrar-General. On a 
petition setting out those facts, a vesting order 
was granted to J.H. Ех parte Herring, 1 
N.S.W. L.R. (E.), 12. Hargrave, J. (1880). 
N.S.W. 
3.—Trust deed—Sale under power—Excessive 
demand—Proviso for protection of purchasers— 
Notice—Breach of trust—Avoidance of . sale— 
Account when taken.]—To secure advances plain- 
tiffs assigned to defendant B. all their interest 
in а coal mine on trust to carry on the same, and 
in certain events to sell. B. made a demand on 
the plaintiffs for ап amount largely in excess of 
what was due to him under the deed, and in 
default of payment sold the property to the 
other defendante, S. and S. Held, that B. did 
not stand in the same position as a mortgagee, 
but that he was a trustee, and that conse- 
quently he was not justified in selling the 
property on the plaintiffs failing to tender the 
amount due to him. Held also, that a clause in 
the deed of trust providing for the protection of 
purchasers from B., by exonerating them from 
injury, did not operate to protect them in the 
event of their having express notice of the 
breach of trust committed by B.; and, held also, 
(Stephen, J., diss.), that the defendants, other 
than B., had such notice. Harper v. Brown, 
8 N.S.W.L.R. (E.), 86; 1 W.N., 79. Faucett, 
Innes and Stephen, JJ. (1884). N.S. W. 


4.—Co-owners in mining properties—Trustees 
— Partners.] — Co-owners in mining properties 
are not ipso facto either partners or co-partners 
one for the other, although under special circum- 
stances such relations frequently and constantly 
arise. Little v. McDonald, 1 Q.L.J., 124. Hard- 
ing, A.C.J. (1888). Q. 


5.—Goldflelds Act 1874 (38 Vic. No. 11), sec. 69 
—Mining clalm — Action by cestui que trust 
against trustee—Miner's right.]—A cestui que 
trust may bring an action against his trustee for 
the purpose of having the fulfilment of a trust 


ULTRA VIRES. 
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with respect to a mining claim enforced, although 
not the holder of & miner's right at the time 
when the right to the relief sought accrued. 
McDougall v. Webster, 2 W.W. & A'B. (L.), 164 
(see MiNER's Ricut, 10); and Learmonth v. 
Morris, 6 W.W. & АВ. (E.), 74 (see MiNER'S 
Конт, 21), followed. Theodore v, Theodore, 8 
Q.L.J., 76. Е.С., Grifith, C.J., and Cooper, J. 
(1897). Q. 


6.—Trustees — Deed of partition — Parcels — 
General words — Intention of parties — Lease to 
coal company.]— See PARTITION. 


7.—Trust deed—Giving priorities over subse- 
quent encumbrances — Form of debentures — 
Company.]—See Company, 404. 


8.—Relation of trustee and cestui que trnst— 
Enforcement of contract by third party —NMineral 
lease.] —See CONTRACT, 10. 


ULTRA VIRES 


See COMPANY. 


1,—Regulations—Ultra vires—Claim, personal 
working of—Goldfields Act (18 Vic. No. 37), sec. 
3.]— Under a power to make regulations deter- 
mining the conditions on which a claim may be 
worked, a rule declaring that no person shall be 
entitled to any interest in a claim who does not 
personally work therein, is valid. Conway v. 
Rossiter and Chapman, 1 V.L.T., 159. Moles- 
worth, J. (1856). V. 


2.—Companies Act 1890 (Part II.), sees. 190, 
191, 193 —No-liability company —8ale of property 
by directors—Ultra vires—Winding up of com- 
pany—Undertaking by directors to wind up.] 
—There is nothing inconsistent with Part II. of 
the Companies Act 1890 in the regulations of a 
no-liability company authorising the directors 
to sell a large portion or even the whole of the 
company's properties without a resolution for 
winding up the company having been first passed. 
Quere, whether the company could divide the 
profits resulting from such sale without going 
through the form of a voluntary liquidation. An 
undertaking by directors in an agreement to sell 
the property of the company to wind up the 
company with due expedition, and to obtain the 
consent of the liquidator to the agreement, 
although inoperative and void as beyond the 
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authority of the company, will not vitiate the 
whole agreement, and the particular clause con- 
taining such undertaking may be rejected as not 
part of the agreement. Creswick Grand Trunk 
G.M. Со. Regd. v. Hassall, 5 W.W. & АВ. (E.), 
49, distinguished. Huson v. Ivanhoe G.M. Co., 
3 A.L.R.,209. F.C., Holroyd, Hodges and Hood, 
JJ. (1897). And see Company, 131, 301. V. 


$.— Mining Statute 1865 (No. 291), secs. 71, 72, 
73—Mining by-laws—Ultra vires.]—See By-Laws 
AND REGULATIONS, 27. 


4.—Regulations — Mining Statute 1865, sec. 


43.]—See By-Laws AND REGULATIONS, 26. 


5.—Miniug Act 1874—Regulation 95, Decem- 
ber 29th, 1875— Holder of leasehold—Notice.]— 
See MitNING Аст 1874, 2. 


6.—Repealing Crown Leases—Scire facias.]— 
See Lease, 70, 71, 72. 


UNALLOTTED SHARES 


See Company (SHARES). 


UNCERTAINTY 


See By-LAWs AND REGULATIONS. 


UNDERGROUND WORKINGS 


Lessor and Lessee—Possession—Evidence of. ] 
— See Lease, 63. 





UNDIVIDED SHARE 
See PARTNERSHIP ; PRACTICE (WARDEN). 


USER 
See WATER. 


— —— — 


VALUATION 


Railway—Underlying minerals—22 Vic. No. 
19, sec. 45 (N.S.W.).]—See RAILWAY. 


WAIVER. 
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| VENTILATION 


| 
| Coal Mines Regulation Aet 1876, вес. 12, sub- 
, sees, 2, 8, 4 (N.8. W.) —'* Working place ”—Mean. 


| 


| ing of.]—See Ming, 8. 


| VESTING ORDER 


See PRACTICE (VESTING ORDER). 





VOTES 


See Company, XXIII. 


WAIVER 


See Company, 179, 278; PRACTICE, 47. 


1.—Receipt of rent — Continning forfeiture— 
Waiver.]—See FORFEITURE, 46. — 


9, — Waiver of rights — Priorities.] — See 
PRIORITIES, 3. 


WARDEN 


See PRACTICE. 


WARRANT 


See PRACTICE. 


———À 
4 


WASH DIRT 


See CRIMINAL Law ; Crown ; Gor». 


WASTE LANDS 


See Crown LANDS. 
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WATER 


See LICENSE; TAILINGS; Тап, КАСЕ. 


1. — Tatl-race — Accumulation of sludge— 
Water-course.]—The holder of a claim had a 
tail-race, which after passing through his claim 
passed through the claim next below him. The 
occupier of the lower claim made a dam on his 
own claim across the race, which had the effect 
of allowing sludge to collect in the tail-race and 
of preventing the water from flowing away from 
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through the land of the plaintiff, the defendants 
pleaded that they were in legal occupation of 
Crown land, as holders of miners’ rights, on 
which they were mining for gold, and for the 


purposes of their mining operations they used 


the said stream as they lawfully might, in conse- 


' quence of which the stream was discoloured by 


the water so used, which was the grievance 
complained of. The plea was drawn in view of 
the Mining Statute 1865, вес. 5, which, inter 
alia, provides that the holder of a minér’s right 


the upper claim. The holder of the upper claim | may ‘‘ take or divert water from any spring, 


summoned the owner of the lower before the ! 


lake, pool, or stream situate or flowing through 


Warden under the Act No. 32, sec. 70, for | or adjoining Crown lands, and to use such water 


unlawfully interfering with the tail.race. Held, 


| for mining for gold." The plaintiff demurred to 


that this was not a water-right within the mean- | this plea, on the ground that the facts therein 
ing of sec. 76; that the complainant could not | alleged showed that the injury was caused by 


insist that the water should flow in its former 
course without any interference, or even in any 
course that would prevent the accumulation of 
sludge injurious to the working of his claim. 
Schultz v. Dryburgh, 2 W. & W. (L.), 224. 
Banco (1863). V. 


2.—Prior right of license.]—Where a miner 
held a water-right, known as a creek-right, 
under the Beechworth by-laws by virtue of his 
miner’s right prior to the date of a license to 
divert water (under the Act No. 148, sec. 11) 
granted to another miner, it was held that he 
was not entitled to deprive the licensee of any 
portion of the quantity of water specified in 
such license when the natural supply was insuffi- 
cient for both. Nightingale v. Daly, 3 W. W. 
& АБ. (M.), 7. Molesworth, J. (1866). V. 


$. — Right to water-shed — Dams.] — Where 
under the Act No. 32, sec. 3, a person erected a 
dam: Held, that the Act did not give hima 
right inconsistent with the common law to have 
the ownership of a water-shed over Crown lands 
from which the water would naturally flow to 
his dam, and which he could only get by the 
express grant of the Crown. The Act protects 
him in the ownership of the dam itself and 
against all direct injuries to the dam itself. 
Stevens v. Webster, 3 W. W. & a’B. (M.), 23. 
Molesworth, J. (1866). V. 


4.—User of stream—Mining Statute 1865, sec. 
5—Miners’ rights.]—In an action against miners 
for polluting & stream, which, after flowing 
through the Crown land occupied by defendants 


the defendants, and afforded no justification to 
plaintiff's cause of action, as it was incumbent 
on defendants to do the acts complained of in 
such а manner as not to injure the plaintiff. 
The Court held the plea bad, and gave judgment 
for the plaintiff. Campbell v. Ah Chong, 1 V.R. 
(L.), 25; 1 A.J.R., 35. Banco (1870). V. 


$.—Summons for diverting and abstracting 
water—Prospective injury — Trespass.] — Under 
а summons for ** interfering with and trespassing 
on the complainant's right to divert and use for 
mining purposes certain water by abstracting 
and diverting the same," the Warden cannot go 
into the question of prospective injury to the 
complainant’s rights or of. trespass to the land 
occupied by the complainant’s aqueduct. Hynd- 
man v. Micke, 8 V.L.R. (M.), 39; 4 A.L.T., 84. 
Molesworth, J. (1882). V. 


6.—Mining Statute 1865 (No. 291), secs. 36, 101 
(Ш.), 177—Water right license—Jurisdiction of 
Warden.]—A Warden has jurisdiction under the 
Mining Statute 1865 (No. 291), вес. 101, sub-sec. 
3, and sec. 177, to hear a complaint by the holder 
of & water right license for the diversion or 
abstraction of water from his source of supply. 
Trahair v. Rocky Mountain Extended G.M. 
Sluicing Co., 11 V.L.R., 281. Molesworth, J. 
(1885). V. 


6a.—Riparian proprietor—Cesser of rights.] 
--А riparian proprietor loses his peculiar rights 
when his land ceases to be in contact with the 
flow of the stream. Melbourne Harbour Trust 
Commissioners v. Colonial Sugar Refining Co. 


as а claim held under miners’ rights, flowed | Lid. a’ Beckett, J., Oct. 12th, 1897. У. 
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[М№оте. —8ее also Lyon v. Fishmongers Co., the Mining Act is the defendant justified 
1 App. Cas., 662, at p. 683. — Per Lord Selborne.] | in stopping the flow of running water or in 
| fouling it. Judgment for the plaintiff. Per 

7.—Dam across running stream — Riparian | Martin, C.J., at pp. 241.2: — “Decisions of 
rights.]—The erection of a dam by a riparian ' American Courts on the rights of riparian 
owner across а running stream cannot be lawful ; owners are referred to in England as of very high 
if it obstruct for one moment the flow of the ' authority." Per Martin, C.J. (after referring 
entire stream to the other lands below. Pring | to Carlyon v. Lovering, | Н. & N., 784; Miner 
v. Marina, 5 N.S8. W.S.C.R. (L.), 390. Stephen, [Y Gilmour, 12 Moo. P.C., 131; Mason v. Hill, 
C.J., Hargrave and Cheeke, JJ. (1866). (|5 B. & Ad., 1; Embrey v. Owen, 6 Ex., 353; 
N.S.W. | Hodgkinson v. Ennor, 4 B. & S., 239 ; and Chase- 

8.—Flowing water—Rights of riparian owners | more v. Richards, 7 H.L.C., 349), at p. 244:— 

— Mining Act 1874, sec. 15-—Intermittent streams | ‘‘ Now, all these cases show that a riparian pro- 
—Use of machinery.]—Declaration—(1.) That | prietor has a right to have the water of a stream 
the defendant wrongfully erected a dam and | flowing through his land in an undiminished 
other obstructions on a creek flowing through ' quantity and in its natural state, subject to a 
the plaintiff's run, and thereby interrupted and | reasonable use of the same for purposes of irriga- 
obstructed the flow of water of the said creek, | tion, turning water wheels, watering cattle, and 
and diverted the stream from its natural course, ; domestic use. But such use must be reasonable; 
and prevented the water thereof from flowing | it must not have the effect of depriving the 
into and through the plaintiff's run, whereby the | persons lower down of the use of the streams. 
plaintiff was deprived of the use of the water of | If in dry season the volume of water is dimin- 
the stream. (2.) That the defendant fouled | ished the stream cannot be used if the effect 
and polluted the said creek and the water | would be that people higher up would take all 
therein, and caused large quantities of mud, ' the water." Ге» Martin, C.J., at p. 245 :— 
sludge and dirty water to be thrown and | ** The Legislature did not intend to give to the 
diverted into the said stream, whereby the said | holder of a miner's right the power to take the 
water became impure and unfit for domestic and | whole of the water of any stream.” Per Martin, 
other necessary purposes. Plea, that the plain- : C.J., at p. 245:—‘'I see no clause in this Act 
tiffs run was Crown lands within the meaning giving power to the owner of land to foul a 
of the Mining Act 1874, and the said creek stream, or for a Mining Board to pass regula- 
flowed through Crown lands, und the defendant , tions empowering a person to do so. On the 
was the holder of a miner’s right and of a water- ; contrary, there are regulations giving power to 
right, issued in accordance with the said Act | the Board to prevent that being done and to 
and the regulations thereunder ; and whilst he , prevent injury being caused by holders of miner's 
was holder of the said miner's right and water- | rights." Per Faucett, J., at p. 245 :—'* There 
right the defendant cut, constructed and used | may be some difference with respect to streams 





certain water races for gold mining purposes 
through and upon the plaintiff's run, and took 
and diverted water from the said creek and 
used the same for gold mining and domestic 
purposes in such manner and in such quantity 
as provided for by the said Act and the regula- 
tions thereunder, which are the alleged tres- 
passes. Held (on demurrer), that the plea is 
no answer to either count. The first count 
complains of an entire stoppage by the defen- 
dant of the flow of water in the creek. The 
second complains of a fouling of the water. The 
plaintiff, as riparian owner, is entitled to have 
an undiminished flow of water in its natural 
state, subject only to reasonable use by other 
proprietors. Neither at common law nor by 





which are intermittent, or which are dry during 
some portions of the year.” Per Faucett, J., at 
р. 245 :—'' If the use of machinery has the effect 
of polluting the water of a stream such use must 
be discontinued. The mere user will not justify 
the pollution of the water.” Lomaz у, Jarvis, 
6 N.S. W.L.R. (L.), 237; 2 W.N., 33. Martin, 
| C.J., Faucet and Innes, JJ. (1885) N.S.W. 
| 9. —Reservation for public purposes — Rights 
of Crown—Perpetuities—Nullum tempus occur- 
rit regi.]— See Cooper v. Stuart, 7 N.S. W.L.R. 
(E.), 1 (1886) ; Lord v. City Commissionera, 19 
Moo. P.C., 473. J.C. (reversing judgment of 
Court below). 7 N.S. W.L.R. (E.), 10 (1856). 
N.S. W. 
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10. — Crown lands — Reclamation of water ! right —Water rights—Gold mining lease—Right 
frontage—-Promise of a grant—Right of access ! to subsoil.]—The holders of miners’ rights being 
to water.]—See Day v. Brunker, 12N.S.W.L.R. registered as proprietors of certain areas, called 
(E.), 157. Owen, J. (1891). N.S. ү. water rights, and being in occupation and having 

' performed all conditions, objected to a lease be- 
‘ing granted for mining purposes, comprising 
| part of their water rights, and claimed an in- 

‘junction. Held, that assuming the facts stated, 
i the defendant was entitled to mine under the 
| surface occupied by the plaintiffs as water rights. 
! Hall v. Gorrie, 3 Q.L.J., 113. F.C., Lilley, 
! O.J., Harding and Mein, JJ. (1888). Q. 


11.—Water—Right to flowing—Surface water , 
and storm water—Right to reeds on neighbour's , 
land to serve as a filter—Loss of water in natural 
stream by underground percolation.]—The owner | 
of a reservoir, which is fed by a natural stream, 
is entitled to damages for the loss of water in 
the stream through percolation, caused by the | 
drainage of a neighbour’s swamp, through which . 
the stream runs. The owner of a reservoir із, 14.—Watercourse—Injary to.]—Right to re- 
not entitled to damages for the removal from a | cover damages for an alleged improper interfer- 
neighbour’s land of reeds, rushes and water grass, | ence with a watercourse depends upon the 
which served as a filter for, and rendered pure i question whether in fact the plaintiffs lawful 
the water-in a natural stream flowing through | and reasonable enjoyment of the water has been 
them into his reservoir. The ownér of a reser. | sensibly affected by the act of the defendant, 
voir has no right to damages for the removal | and this is entirely a question of fact for the 
from a neighbour's land of surface water lying | jury. Dunn v. Collins, 18. A.L.R., 126. Han- 
проп a swamp which served to dilute and render son, O.J., Gwynne and Wearing, JJ. Common 
pure the water flowing along & natural stream | Law (1867). 8.A. 
through the swamp into his reservoir. The, 
owner of a reservoir has no right to damages for 
the removal of surface or storm water on a 
neighbour’s land, before it has reached a defined | 
and natural channel, although from the natural , 


level of the land such water, if unimpeded, would h nterest to the proprietors of the mines in 
have flowed into his reservoir. Afacnamara v. 


Minister for Works, 15 N.S.W.LR. (E), 173. | where subterrancan water — may happen 
" І | to be cut in the progress of mining operations. 
Kid N.S.W.  ' For these reasons it has been considered fitting 
12.—Riparian rights—Overflow.]—The right | that in delivering judgment tho law relating to 
watercourses should be declared by the Court.” 
—Per Wearing, J., at p. 135. Dunn v. Collins, 1 
S.A. 


— Watercourse — Injury to — General law 
' relating to—Mines.]—‘‘ The subject matter of 
this action is obviously of very great importance 
to the people of this province. . . - Here- 
after also the question may assume a special 


has long been established to water flowing in a 
well-defined channel оѓ а зігеёт. Every riparian 
proprietor, ‘‘ including those who have sub- S. A.L. R., 126 (1867). 
ordinate interests under’ proprietors such ав 16.—Riparian rights—Mistrial—New trial.]— 
tenants, has a free right to the water in the | See White v. Corporation of Adelaide, 17 S.A. 
channel of a stream which is well defined. They | L.R., 50 (1883), and decision of Privy Council, 
are entitled by natural right to the water in such : 17 S, A. L. R., 61 (1886). S.A. 
channel, subject only to such use of water in | 

passing as every other riparian proprietor e 17, — Making a race—*'* Mining purpose."]— Per 
entitled to, with respect to the water which | Chapman, J. :—‘‘ In Victoria, where the subject 
passes his land ; but all other water, whether it | has often been considered, it has always been 
be water that flows over the banks of the | held that the making of a race is a ‘mining pur- 
channel, water collected in swamps, or water ; pose’ within the meaning of the Acts from which 
which is without defined or recognised channel, | all our [i.e. the New Zealand] Mining Acta are 
no one has any right to whatever."— Per Owen, : more or less borrowed." Robinson v. Blundell, 
J. - Macnamara v. Minister of Works, 15 N.S.W. Мас. 683 at pp. 690, 691 (1867-8). N.Z. 
L.R. (E.), 173, at p. 187 (1894). N.S.W. 





, 18,—Riparian rights.}—The common law re- 


13.—Goldflelds Act (Q.), 1874 (38 Vic. Хо. 11), | specting the rights of riparian proprietors is 
secs, 9, 62-04 — Regulations 30, 60-72 — Miner's | applicable to the colonies. Borton v. Howe, 3 
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N.Z.C.A., 5; 2 N.Z.J.R., 97. Johnston, Rich. | 279; 2 Ch. 478, followed. Semble, if the acts of 
mond and Chapman, JJ. (1875). N.Z. the defendants were sufficient to create the 


19. — Riparian rights — How common law | whole damage suffered by the plaintiffs, they 


affected by N.Z. Goldfields Aet 1866 (30 Vic. No. | may bé liable for the whole.. Ibid. Ne 
32), вес. 6—Pollation of streams.]—The common | 26. — Head гасе — Rights of holders.] — The 
law rights of riparian proprietors are so far | holders of a head race for mining purposes are en- 
abridged by the provisions of the Goldfields Act | titled to have the water in its natural condition at 
1866 (30 Vic. No. 32), sec. 6, as to give the holders the point whence they are authorised to divert it. 
of miners’ rights the power to take, divert, and use | че v. Christian, 1 N.Z.J.R. (N.S.) S.C., 96. 
the water of streams on private lands, subject to N.Z. 
regulations made under the Act, but the miners | (№оте. —But see now Mining Act 1891 (N.Z.), 
are not entitled to return the water into the | (24 & 55 Vic. No. 33), seca. 103, 150-156.] 


stream in а polluted state. Ibid. N.Z. 27. — Water for general use — Exception to 


20. — Pollution of streams — Right of free- grant.] — A regulation providing that ''two 
holder to bring aetions.] — A freeholder may sluice heads of water shall, if required, be at all 
maintain an action for polluting water flowing times allowed to flow in the natural course of 
through or past his freehold unless it be within | ЗУ stream for general use," is in the nature of 
a proclaimed goldfield and the pollution be justi. | 97 exception to the original grant, and any 
fied by statutory regulation. Ibid. N.Z. licensee may be required to return water to the 
ereek, notwithstanding his license, if it be 
21.—Pollution of streams—Action by free- proved that the water is required for “ general 
holder—Date of purchase of freehold.]—In an | use.” McLean v. Scott, 1 N.Z.J. К. (N.S.) M. L., 
action by a freeholder for pollution of water | з N.Z. 
running through or past his freehold, it is unim. 
tant, in ipti 
iie 5. ue АР ИРИ with —Title.}—In an action by a —— re- 
his land before or after the proclamation of a songone — — es E — 
goldfield. Ibid. NZ. | for interference with his riparian rights, plain- 
tiff showed an equitable title to the land on 
22.—Right of freeholder to use of pure water.] | which the mill was erected, but did not hold an 
— There is no distinction as to use of pure water | agricultural lease or business license or miner's 
between the rights of a freeholder possessing right. Held, that he had sufficient title to main- 
land on one or both sides of а stream.  7bid. tain the action. Gilmour v. Batel, 1 N.Z.J.R. 
N.Z. (N.S.) M.L., 23. N.Z. 
23.—Riparian rights—Ownership of soil usque 
ad medium filum aqus.]—Semble, that in New 
Zealand the riparian freeholder on each side of a 
stream is entitled to the soil usque ad medium 
flum aqua. Ibid. N.Z. 


28.—Riparian rights—Action for interference 





29.—Water right—Fallure to construct race 

—Forfeiture.]—Semb/e, that neglect to construct 

a water race does not entail forfeiture so long as 

the water right is used for mining purposes. 

Frater v. Howe, 1 N.Z.J.R. (N.S.) M.L., 30. 
N.Z. 


— — — a — — 


24.—Riparian rights—Damages for pollution 
of stream.]—The nature and extent of a riparian стаи Fight Нов авес == saure ei — 
proprietor's interest in the land affect only the , REM race — Forfeitare.] n зсотр ах Hi the 
question of damages in an action for pollution of Warden's Court claiming an adjudication of for- 
the water of балына -Ibia N.Z. | feiture against defendant in respect of a certain 
' water right, on the ground that he had neglected 

25.— Riparian rights—Pollution of streams— | for twelve months to cut and construct his water 
Measure of damages.]—AÀny unjustified fouling | race, it appeared that the defendant had pur- 
of a stream is ground for damages at all events | chased two water rights, the previous owner of 
nominal It is по bar to the recovery of dam- which had constructed a race for the other, the 
ages to show that, without the pollution caused | whole of the water being turned into the race 
by the defendants, the water was sufficiently | already constructed. The Warden decreed for- 
polluted by others to render it useless to the | feiture. Held—(1.) That as it was competent 
plaintiffs. Crossley v. Lightowler, L.R. З Eq., ! for the defendant to have applied to the Warden 

33 
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for permission to shift one water right into the 
race constructed for the other, and for the War- 
den to grant such perniission, the neglect to do 
so should not be visited with forfeiture but with 
a fine; but (2.) Although a forfeiture had been 
incurred by the non-user of the water, yet as the 
defendant had shown that he had expended large 
sums of money in work connected with tho rights 
held by him, and that plaintiff had been allowed 
to use the water, a fine should be imposed in lieu 
of forfeiture. Ibid. N.Z. 


$1.—Right to divert water—Raising level of 
wuter.]—A right to divert a river is not a right 
to erect & dam, and thereby raise the level of 
the water. Ah Mon v. Bradfekl, 1 N.Z.J.R. 
(N.S.) M.L., 44. N.Z. 


32.—Right of claim-holders to compensation 
for damages by construction of a tall-race pass- 
ing through the bounds of their race—Right to 
deposit forkings on the bounds of а race.J—<See 


WATER. 
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water-race granted prior to the Mining Act 1886 
(N.Z.) is proved, the Warden, whether he has 
or bas not jurisdiction to decree forfeiture, has 
power to restrain interference with the posses- 
sion of a subsequent grantee of the abandoned 
part of the race. Ibid. N.Z. 


37. — Riparian rights — Action for fouling 
stream—Mining Act 1886 (N.Z.), (50 Vie. No. 51), 
sec, 154— Proclamation of sludge channel.]— 
Where, under sec. 154-of the Mining Act 1886, 
the Governor proclaims any river a sludge. 
channel, the Crown is liable only for injury 
caused by the foul water, tailings and mining 
debris suffered to flow into the river from the 
time when the proclamation takes effect. Apart 
from prescription and the provisions of the 
above section the act of fouling the water of a 
river or discharging tailings or mining debris 
into it is unlawful, and gives an immediate 
right of action to the owner of riparian rights 


Bohning v. Carroll, 1 N.Z.J.R. (N.S.) M.L., 47. | injuriously affected thereby. Where any such 


N.Z. 


right of action has accrued before the time 


33. —Riperian rights—Pollution of streams.]— | #ppointed for the proclamation taking effect it 


Persons lawfully, engaged in mining have no : is not in any way affected by the proclamation. 


right to fonl the water or raise the bed of a : Borton v. Minister of Mines, 12 N.Z.L.R., 217. 


stream to the injury of the riparian proprietors. | 


Borton v. Howe, 3 N.Z.C.A., 5; 2 N.Z.J.R.,97, 
followed. Costello v. O'Donnell, N.Z.L.R. 1 
C.A., 106. C.A., Prendergast, C.J., and Rich- 
mond, J. (1882). N.Z. 


$4.—Abandonment of water-race—Merger in 
freehold.]—A water-race which runs through 
private property when abandoned merges in the 
freehold, discharged from all rights of user for 
mining purposes ; and if any person desires to 
use it as a water-race he must take the same 
steps to acquire it as if he were about to cut a 
new race. Reg. v. Keddel, N.Z.L.R. 1 S.C., 
185. Williams, J. (1882). N Z. 


36. — Water-race — Extinguishment of right 
In.]— The rights of a grantee of a water-race on 
the goldfields are analogous to easements, and 
the extinguishment of such rights in whole or 
in part are to be determined on the same prin- 
ciples which apply to the extinguishment of 
easements. Chin Fan v. Davis, 11 N.Z.L.R., 
396. Williams, J. (1892). N.Z. 


36.— Water-race—Abandonment in fact of part 
—Jurisdiction of Warden to restrain interfer- 
ence.}— Where abandonment in fact of part of a 











Williams, J. (1892). N.Z. 


88.—Acquiescence — Pollution of stream.]— 


| The law as to acquiescence and statutory right 


to foul a stream to the detriment of lower 
riparian owners as laid down in Borton v. Howe, 


: 8 N.Z.C.A., 5; 2 N.Z.d.R., 97, has not been 


altered by subsequent legislation. McIndoe v. 
Jutland Flat (Waipori), С.М. Со., 12 N.Z.L.R., 


| 226. Williams, J. (1892-3), (affirmed by C.A., 


Prendergast, C.J., Richmond and Conolly, JJ.) 
(1895), 14 N.Z.L.R., 99. N.Z. 


$89.—Pollution of stream—*'* Ordinary use."]— 
The use for mining purposes involving fouling of 


' the water of & river, flowing to a settled farming 


district where it may be required for domestic 
purposes, is not an *''ordinary use” within 


! Miner v. Gilmour, 19 Moo. P.C.C., 131, 156, and 


Ormerod v. Todmorden Joint Stock Mill Co., 52 
L.J.Q.B., 445, 450. Ibid. N.Z. 


40. — Prescriptive right to foul stream.] — 


! Those who set up a prescriptive right to foul a 


stream must show that they have exercised it 


| Substantially to the extent claimed during the 


whole period of twenty years preceding the 


action. If during a substantial part of the 
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period they have fouled to a less extent they сап WEIGHTS 


nl ibe to th З i. N.Z. '! 
only prescribe to that extent. Ibid | Weighing gold—Keeping false weights—Com- 


41.— Pollution of stream—Defence of prescrip- | parison with weights used in Gold Office—Test 
tion.]—The defendants claimed a prescriptive | — Standard weights — Evidence.] — See Reg. v. 
right to foul & stream with silt caused by gold | Wiegert, 1 V.L.T., 220. а Весгей, C.J., Barry 
mining operations, basing their claim on the fact | and Williams, JJ. (1856). V. 
that a goldfield or mining district had existed 
for more than twenty years, bounded by the, 
watershed of the stream, and that during the 
whole period miners working under titles derived 
from the Crown in different parts of the district WINDING UP 
had similarly fouled the stream, and alleged that See CoMPANY. 
the Crown had thereby acquired an easement | 
by prescription. Held, that the defence could 
not succeed because such a district, not being in 
any sense occupied as a tenement for mining 
purposes, could not be a dominant tenement, WITNESS 
though any claim within it might become such. Taxation of costs—Allowance for scientific 
Ibid. N.Z. | witnesses qualifying themselves.] — See PRAC- 


42.—Rights of riparian owners as to the use | DIOE ANA: 
of water—Diversion of water—47 Vic. No. 10, 
sec. 47—Effect of other riparian proprietors 
diverting water.]—See Derry Tin M. Co. v. WORDS 


South Garibaldi Tin M. Co., 11 A.L.T., 115. 
Dobson, C.J. (1889). T. 1.—Mining Companies Act 1871 (No. 409), sec. 


| 118, sub-sec. 5—“ Absolutely forfeited.”]—Sce 


48.— Drainage of Mines Act 1877, вес. $5—Order | Company, 213 
| a 


for contribation.}—See DRAINAGE. 

| $.—** Accident "—Mines Regulation Act 1889, 
secs, 15, 18 (Q.)—Right to recover compensa- 
45.—Water-right—Non-user—Abandoned race | tion.]—See NEGLIGENCE, 4. 

—Water used for other than mining purposes — 

Forfeiture.]—See FORFEITURE, 64. 


44.—Water—Pollution of.]—See Crown, 11. 


3.—* Authorised persons "—Goldfields Act— 
Chinese alien—Miner’s right.]—See Ех parte 

46. — Action for fouling stream — Joint tort | Ah Tchin, 3 N.S.W.S.C.R. (L.), 226. Stephen, 
feasors—Parties.]—See PRAcTIOE, 302. O.J., and Milford, J. (Wise, J., dtss.), (1864). 


47. —Water—Deprivation of —Damages.]— See 4. ** Board.”—See COMPANY, 72. 


DaAMAGEs, 6. І 5.—Mining Companies Act 1871 (No. 409), sec. 
48.—Water right — Exchange license— Prior- | 38--“ Book of account.”]—A minute book con- 


Ities.]—See LICENSE, 22. | taining minutes of the proceedings of the direc- 
tors of a mining company, and including the 
— — accounts of the company as presented to them 
and passed for payment, is not & ''book of 
account ” open to the inspection of a shareholder 
WATER LICENSE | under sec. 38 of the Mining Companies Act 1871 
See LICENSE. | (No. 409). James v. Thomson, 10 V.L.R. (L.), 
195; 6 A.L.T., 12. Wiliams and Hulroyd, JJ. 
| (1884). V. 
|  6.—Goldflelds Act 1866 (N.Z.), ($0 Vic. No. 32) 


WATER RACE LICENSE : —** Business.”]—The business carried on by a 
| mining agent on the goldfields is not a ‘‘ busi- 


See LICENSE. | ness” within the meaning of the Goldfields Act 
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1866 (30 Vic. No. 32). Inspector of Licenses v. 
Enright, 1 N.Z.J.R. (N.S.) M.L., 96. N.Z. 


7.--“ Cancelled and а new grant given.]"—3See | 


PossEssIon, 4. 
8.—'* Claim."] —See CLAIM. 


9.— Conditions ** annexed by law to the estate 
or interest of a conditional purchaser "—Crown 
Lands Alienaton Act 1875, sec. 7.]—See Crown 
LANDS, 11. 


19, —** Context » —48 Vic. No. 18, Sec. 4.]—See 
Crown Laxps, 17. 


11.—Contributory—Who is.J—See Company, 
388. 


12. —'* Crown lands " —48 Vic. No. 18, secs. 80, 
86.]—See Crown Lanps, 17. 


13.—“ Elective body corporate."]—See Com- 
PANY, 80. 


14.—Mines Act 1890 (No. 1120), sec. 366— 
* Employed in or about a mine."]—The words 
in sec. 366 of the Mines Act 1890 (No. 1120), 
“employed іп or about a mine," include the 
period during which & miner is lawfully going to 
or coming from his work at the proper times. 
O' Driscoll v. North Duke Co., 17 A.L.T., 64; 1 
A.L.R., 94. Holroyd, J. (1895). У, 


15. — Holder.] — See By-Laws AND R&GULA- 
TIONS, 23. 


16.—Companies Act 1890 (No. 1074), sec. 303 
—*' [n debt."]—See Company, 364. 


17. —** Interval of not less than 14 days."]— 
See Company, 108. 


18.--“ Issued."]—See Company, 372. 


19.--“ Lands, mines, minerals and royalties.”] 
—See Altorney-General of British Columbia v. 
Attorney-General of Canada, 14 App. Cas., 295, 
at pp. 304-5. 


19а. —“ Land under lease for mining purposes” 
—Crown Lands Alienation Act 1861, вес. 13.]— 
See CRowN LANDs, 13. 


20.—'' Legal manager."]—5See Company, 95. 


21.—*'* Mine "—Gioldfields Act 1852, sec. 34— 
Act of 1867—Construetion.]—See CRIMINAL Law, 
5. 


WORDS. 
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sec, 253—‘ Mines "—Meaning of.]—See MUNICI- 
PALITIES, 19. 


23.—'* Mining purpose "—Making of race.]— 
See WATER, 17. 


24.—''Mining purposes "—Power of no-lia- 
bility company to seli mine—44 Vic. No. 23.]— 
See Company, 131, 301 ; ULTRA VIRES. 


25.—*'* Mining surveyor or experienced miner ” 


| —8$9 Vic. No. 31, sec. 38.]—See Coat, 1. 


26.—‘* Occupier "—Right to mine—Rating.]— 
See MUNICIPALITIES, 16. 


27.--“ Ore ”—7 & 8 Geo. IV. c. 29, вес. 37— 
Larceny of—Definition of word —Wash-dirt.]— 
Per Martin, O.J., at pp. 268-8 ; per Hargrare, 
J., at pp. 273-6; per Ғачсей, J., at p. 28). 
Heg. v. Wilson, 12 N.S.W.S.C.R. (L.), 258 
(1874). N.S.W. 


98.--< Person ”—3 & 4 Wm. IV. e. 27, sec. 1— 
Crown—Possessory title against.]—See CROWN 
LANDS, 7. 


29.]—*' Person " does not include corporation 
in sec. 13 of Crown Lands Alienation Act 1861. 
See Practice (Scire Factas). N.S. W. 


$0.—** Person " — Corporation — Masters and 
Servants Act.]—See EMPLOYER AND EMPLOYE, 4. 


31.—'* Person employed ” — Tributer— Mining 
CoMPENSATION, 11. 


32.—Police Offences Act 1890 (No. 1126), sec. 
41, sub-sec. 11—‘‘Person found in or upon any 
mine."]—In sec. 41, sub-sec. ll, of the Police 
Offences Act 1890 (No. 1126), the words ‘‘any 
person found, &c., in ог upon any mine, &c.,” 
mean any person against whom there is any 
evidence of his being or having been in or upon 
any mine, &c. Uren v. Rosewarne, 15 A.L.T., 
36. F.C., Williams, Holroyd and Hood, JJ. 
(1893). у, 


38. — **Personal representatives" — Mines 
Regulation Act 1889, sec. 26 (Q.) —Person killed 
in а mine—Right to recover compensation — 
Person entitled to sue.]—See NEGLIGENCE, 4. 


$1.—Mines Act 1890 (No. 1120), sec. 3— 


| ** Place.”]—In sec. 3 of the Mines Act 1890 (No. 
' 1120) in the definition of the word “ mine” the 


word ‘‘ place" is not limited by the words which 


22.—Locoal Government Act 1874 (No. 506), | follow it, but is to be interpreted according to 
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its ordinary signification. Uren v. Rosewarne, 
15 A.L.T., 36. F.C., Williams, Holroyd and 
Hood, JJ. (1893). V. 


35.—Regulation of Mines and Mining Machin- 
ery Act 1883 (No. 783), secs. 8 (xxix.), 16— 
“ Platforms.”}]—See PLATFORMS. 


36.—“ Preseribed conditions."]—See CLAIM, 38. 


37.—** Promoter "—Mining Partnership Act.] 
See COMPANY, 95. 


$8.—'*Property"— Power to mortgage “ая- 
sets."]—See Company, 30, 33. 


29.--“ Property .?]—See Company, 30-33. 
40.--“ Proxy."]—See PARTNERSHIP, 24. 
41.--“ Realised profits."]—See Company, 3. 


42.— Dispute ‘“‘regarding” partnership—Gold- 
fields Act 1866, sec. 22—UCosts.]—See PRACTICE, 
119. 


43.-“ Re-hearing "—Mining Act 1874, sec. 
109—Warden.]—See Мікен 8 Riaur, 37. 


44.--“ Resolutions "—Companies Act 1864— 
Articles of association.]—See Company, Ё. 


45.—“* Revert "—Crown Lands Alienation Act 
1861, sec. 18—Mineral conditional purchase— 
Declaration of forfeiture by Crown necessary. ]— 
See Crown Амр, 10. 


WORKINGS. 


522 


47.--“ Stock ” — ** Shares.”] — See PRACTICE, 
385a. 


48 —'*Syndicate."]—See PARTNERSHIP, 21. 


49 — “ Unoccupied” land — Proclamation — 
Land occupied becoming unoccupied—37 Vic. 
No. 13, вес 26.]—See Minixa Аст 1874, 3. 


50.—** Until and unless "—Trespass— Miner's 
right—Mining lease—Regulations 28 and 33— 
Mining Act 1874, sec. 40.]—See LEASE, 57. 


51.—Mines Act 1890 (No. 1120), sec. 265 —Ap- 
plication to state special case—Meaning of words 
* upon the hearing.”]—See PRACTICE, 373. 


52.--“ Working place "?—Coal Mines Regula- 
tion Act 1876, sec. 12, sub-secs. 2, 3, 4— Ventila- 
tion of mine. }—See MINE, 8. 


WORK 


See FORFEITURE. 


WORKINGS 


Working mine by “ in stroke” from adjoining 


46. — ** Royalties.”] — See Attorney-General of property—Construction of lease.]—See LEASE, 


Ontario v. Mercer, 8 App. Cas., 767; and see 
Attorney-General of British Columbia v. Attorney- 
General of Canada, 14 App. Cas., 295, at pp. 
304-5. 


46a. — “ Shall ” — Tasmanian Mineral Lands 
Act 1877 (41 Vie. No. 7) — Regulations of June, 
1882.}—Ses Maa Mon Chin v. Hortin, 7 A.L.T., 
85. Dobson, А.С./., and Wrenfordsley, 

(1885). T. 


46b. — “ Span” — Statutory contract — Words 


whether used in technical or ordinary sense.]— | 


See STATUTES, 4. 


J. | 
| 
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WORKMAN 


| ! 
Sce EMPLOYER AND EMPLOYE. 


WRONG-DOER 


See TRESPASS. 


CASES | 


FOLLOWED, NOT FOLLOWED, APPROVED, OVER-RULED, QUESTIONED, 
EXPLAINED, DISTINGUISHED, AND COMMENTED UPON. 


—-..——-——.9 





Aarons, O'Sullivan v., 5 N.S. W.S.C.R. (L.), | (L.), 15; 2 W.N., 59 (1880), followed. Attorney- 
353 (1866), distinguished. Haughey v. Deane, | General v. Boyle, 14 N.S.W.L.R. (L.), 424; 10 
10 N.S.W.S.C.R. (L.), 264 F.C. (1871).  ! W.N., 67. Banco (1893). 


Abrey v. Crux, L.R. 5 C.P., 43 (1869), fol- Attorney-General v. Gee, 2 W. & W. (E.), 
lowed. Frazer v. Hayes, 6 N.S. W. W.N., 110. | 122 (1863), distinguished. Attorney-General v. 
(1889). Scholes, 5 W.W. & АВ. (E.), 164 (1868). 


Alexander v. Simpson, 43 Ch. D., 139 (1889), Attorney-General v. Morgan (1891), 1 Ch., 432 
distinguished. In re Katoomba Coal and Shale | followed. Plant v. Attorney-General, 5 Q.L.J., 
Co. (North’s Case), 13 N.S.W.L.R. (E.) 70 57 (1893), discussed. Plant v. Rollston, 6 Q. L.J., 
(1892). 98. F.C. (1894). 


Annabella G.M. Co., Nolan v., 6 W.W. & A'B. Attorney-General, Plant v., 5 Q. L.J., 57 (1893), 
(М.), 38 (1869), explained. Costerfield Co. v. | over-ruled. Plant v. Rollston, 6 Q.L.J., 98. F.C. 
Shaw, 1 V.R. (M.), 7; 1 A.J.R., 1741870). (Harding, J., diss.), (1894). 


Armstrong, Shotover Terrace G.M. Co. v., 1 
ral, Woolley v.,2 App. Cas., 163 
N.ZJ.R. (М.8.) S.C., 95, dictum of Williams,  AMermey-Gemeral, Wooley vs 2 App. Vas. 


(1877), followed. Plant v. Attorney-General, 5 
— SC UT. Seaton v. Lloyd, З N.Z..R. | OLJ., 57 (1893), discussed. Plant v. Rollston, 


6 Q.L.J., 98. F.C. (1894). 
Astley U.G.M. Co. v. Cosmopolitan G.M. Co., 4 
W.W. & AB. (E.), 96 (1867), affirmed. Woolley Baddeley v. Earl Granville, 19 Q.B.D., 423 
v. Ironstone Hill Lead G.M. Co.,  V.L.R. (E.), | (1887), distinguished. Shanahan v. Taranganba 
237 (1875). Proprietary G.M. Co., 3 Q.L.J., 147 (1889). 


| 


Attorney-General of British Columbia v. At- Ballarat v. Bungaree Road Board, 1 Ү.Б. (E.), 
torney-General of Canada, 14 App. Cas. 295 | 57; 1 A.J.R., 49 (1870), followed. Attorney-Gen- 
(1888-9), discussed. Plant v. Attorney-General, | eral v. Rogers, 1 V.R. (E.), 132; 1 A.J.R., 120 
5 Q. L.J., 57 (1893) ; Plant v. Rollston, 6 Q.L.J., | (1870); Sandhurst v. Graham, 3 A.J.R., 79. 
98. Е.С. (1894). · Banco (1872). 

| 


Attorney-General v. Boyd, 4 A.J.R., 103 (1873), ' Barbour, Ricketson v., Knox, 72 (1877), dictum 
distinguished. Brain v. McColl, 5 A.J.R., 17: in disapproved. Hz parte Penniment, 12 N.S. W. 
(1874). Һ.Б. (L.), 68; 7 W.N., 129. Е.С. (1891). 


| 
| 
Atterney-General v. Cooper, 7 N.S.W.L.R. Barker’s G.M. Co. v. Keating, 1 V.R. (M.), 18 
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(1870), considered, Frazerv. Hartley, 7 N.S.W. | Q.L.J., 57 (1893) ; Plant v. Rollston, 6 Q.L.J., 


W.N., 101 (1891). 


Bates, Jones v., 12 N.S. W.S.C.R. (L.), 984. 


(1874), followed. Siddons v. N.S. W. Shale and 
Ой Co., 12 N.S. W.S.C.R. (L.). 364. Е.С. (1874). 


Bellamy v. Hopkins, 19 V.L.R., 31 (1893), 


approved. Moe Coal M. Co. v. Lithgow, 20 | 


V.L.R., 80; 15 A.L.T., 222. 


Berndston, Ward v., 8 N.Z.L.R., 21 (1889). 
See Wellington City Council v. Staina, 10 N.Z. 
L.R., 329. C.A. (1891). 


Blakeaway, Steward v., L.R. 6 Eq., 479; 4 
Ch., 603 (1868-9) approved.  Meyenberg v. 
Pattison, 3 Q.L.J., 184. F.C. (1889). 


Bonang G.M. Co., In re, 4 N.S8. W.B.C., 47 
(1894), distinguished. Gundagai v. Norton, 15 
N.S.W.L.R. (L.), 459; 11 W.N., 91. ЕС. 
(1894). 


Borton v. Howe, 3 N.Z.U.A., 5; 2 N.Z.J.R., 

7 (1875), followed. Costello v. O' Donnell, N.Z. 

L.R. 1 C.A., 105. С.А. (1882). Effect of con- 

sidered. — M'Indoe v. Jutland Flat (Waipori) 

G. M. Co., 12 N.Z.L.R., 990 ; 14 N.Z.L.R., 99. 
U. A. (1892-3-5). 


Bourke v. Wright, 3 N.S. W.L.R. (L.), 145 
(1882), explained. Bourke v. Lucas, З N.S.W. 
L.R. (L.), 217. Banco (1882). 


Bowman, Farran v., 1 W. & W. (L.), 150 
(1862), distinguished. Maconochie v. Woods, 2 
W. & W. (L.), 250. Banco (1863). 


Boyd, Attorney-General у., 4 A.J.R., 103 
(1873), distinguished. Brain v. McColl, 5 A.J.R., 
17 (1874). 


Brewer, Reg. v., 4 W.W. & a’B. (L.), 124 
(1867), over-ruled. Muore v. White, 4 A.J.R., 
17 (1873). 


F.C. (1894). 


Brisbane Oyster Fishery Co. v. Emerson, Knox, 
80 (1877), followed. Smith v. Campbell, N.S.W. 
W.N., 10 (1890). 


Briscoe, Hawkins’ Hill G.M. Co. v., 8 N.S. W. 
L.R. (E.), 123 (1887), distinguished. 
Burrangony С. M. Co. v. Gough, 15 N.S. W. I. R. 
(E.), 113; 11 W.N., 52 (1894). 


British Columbia, Attorney-General of v. At- 


torney-General of Canada, 14 App. Cas., 295 


(1888.9), discussed. Pian! v. Attorney-General, 5 


= — ——— — — — —— — — — — — — — — — SSS: — — — 





98. F.C. (1894). 


Broadbent v. Marshall, 2 W. & W. (E.), 115 
(1863), applied. Astley G. M. Co. v. Cosmopolitan 
G.M. Со., 4 W.W. & АВ. (Е.), 96 (1867), 
affirmed. Woolley v. Ironstone Hill Lead О.М. 
Co., 1 У.Т. К. (E.), 237 (1875). 


Brough v. Homfray, L.R. 3 Q.B., 771 (1868), 


considered. Hx parte Ros, 17 N.S.W.L.R. 


(L.), 212; 13 W.N.,3. Banco (1896). 


Brown v. Patterson, 4 N.S. W.L.R. (£.), 1 
(1883), followed. Stockton Coal Co. v. Fletcher, 
5 N.S. W.W.N., 29. F.C. (1888). 


Bucknell v. Vickery, 5 N.S.W.L.R. (E.), 81 
(1884), followed. Stockton Coal Co. v. Fletcher, 


5 N.S. W. W.N.,29. F.C. (1888). 


Baller’s Case, unreported, followed. — Eimalie 
v. Mackay, Brisbane Courier, 6th March, 1890. 
F.C. 


Bungaree Road Board, Ballarat v., 1 V.R. 
(Е.), 57; 1 A.J.R., 49 (1870), followed. At. 
torney-General v. Rogers, 1 V.R. (E.), 132; 1 
A.J.R., 120 (1870); Sandhurst v. Graham, 3 
A.J.R.,79. Banco (1872). 


Burton, Landry v., A.R., 28th June, 186°, 
considered. Warrior G.M. Co. v. Kohinoor 
С.М. Co., 3 W. W. & АВ. (M.), 90 (1866). 


Caddick v. Skidmore, 2 De G. & J. 52 (1857), 
distinguished. Kennedy v. Currie, 17 N.S.W. 
L.R. (E.), 28; 12 W.N., 105 (1896). 


Canada, Attorney-General of, Attorney-General 
of British Columbia v., 14 App. Cas., 295 (1888-9), 
discussed. Plant v. Agent-General, 5 Q.L.J., 
57 (1893); Plant v. Rollston, 6 Q.L.J., 98. 
F.C. (1894). 


Carlyon v. Lovering, 1 H. & N., 784 (1857), 
considered. Lomax v. Jarvis, 6 N.S. W.L.R. 
(L.), 237; 2 W.N.,33. F.C. (1885). 


Case of Mines (Queen v. Earl of Northumber- 
land), 1 Plowd., 310, 336 (1568), discussed. Plant 


South Vv. Attorney-Ceneral, 5 Q.L.J., 57 (1893) ; Plant 


v. Rollston, 6 Q.L.J., 98. Е.С. (1994). 


Cawlay v. Ling, 6 W. W. & АВ. (M.), 12 
(1869), followed. Milne v. Morell, 3 A.J.R., 
21 (1872). 


Chasemore v. Richards, 7 H.L.C., 349 (1859), 


шаһ. 
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considered. Lomax v. Jarvis, 6 N.S. W.L.R. | 


(L.), 237 ; 2 W.N., 33. Е.С. (1885). 


Colonial Bank v. Whinney, 11 App. Cas., 426 
| (1886), approved. Re Keith, ex parte Joss, 7 


| N.S.W.B.C., 75 (1897). 
Chisholm v. United Extended Band of Hope | 


Co., 4 W. W. & АРВ. (M.), 31 (1867), applied. | Colonial Ice Co., Selfe v., 10 N.S.W.W.N., 
Great North-West Co. v. Menhennet, 4 W. W. & | 153 (1894), distinguished. South Burrangong 
A’B. (M.), 63 (1867). ; С.М. Co. v. Gough, 15 N.S. W.L.R. (E.), 113; 11 


| W.N., 52 (1894). 
Clarence United Co. v. Goldsmith, 8 V.L.R. 


(M.), 14; 3 A.L.T., 147 (1882), distinguished by 
Wrenfordsley, J., in Maa Mon Chin v. Hortin, 


Cooper, Reg. v., 7 N.S. W.L.R. (L.), 15; 2 
W.N., 59 (sub nom. Attorney-General v. Cooper), 
(1886), followed. Attorney-General v. Boyle, 14 
N.S. W.L.R. (L.), 424; 10 W.N., 67. Banco 
(1893). 


7 A.L.T., 85. F.C., Tasmania (1885). 


Clarke v. Moonlight Extended Q.M. Co., 14 
V.L. R., 976 (1888), in part over-ruled. McDou- 
gall v. Moonlight Extended Q.M. Cu., 14 V.L.R., 
987. F.C. (1888). 


Cosmopolitan G.M. Co., Astley U.G.M. Co. v., 4 
W.W. & a’B. (E.), 96 (1867), affirmed. Woolley 
v. Ironstone Hill Lead G. M. Co., 1 V.L.R. (E.), 


Clarke, Reg. v., 7 Moo. P.C., 77 (1849-51), ' 237 (1875). 


commented on and explained. Reg. v. Hughes, : 
L.R. 1 P.C.,81. J.C. (1805.6). | Costin, Lang v., Molesworth, J., unreported, 


· 24th Sept., 1878, followed. Baker v. Wong Pang, 
Cleft іп the Rock G.M. Co., McKean v., 5 W.W. i 8 V T, В, (M.), 28; 4 A.L.T., 28 (1882). 


& A'B. (L.), 42 (1868), considered. Commercial : 
Bank v. McDonald, 2 A.J.R., 190. Banco (1871). | Costin, Reg. v. Thompson, ex parte, 4 V.L.R. 
! (L.), 512 (1878), distinguished and explained. 
Clerk. v. Wrigley, 4 W.W. & АВ. (M.), 74' Re Frederick the Great Tribute Co., 13 V.L.R., 
(1867), examined. O'Sullivan v. Clarke, A.R., ! 373; 8 A.L.T., 174 (1887), discussed. Hancock 
2nd Dec., 1868. | | v. Vanderstoel, 17 V.L.R., 671. Е.С. (1891). 


Clow, Reg. V., ex parte Oliver, 5 W.W. & A'B. | 


| Creswick Grand Trunk G.M. Co. v. Hassall, 5 
(L.), 89 (1868), considered. Reg. v. Heron, ex 


| W.W. & АВ. (E.), 49 (1868), distinguished. 
parte Bryer, 2 V.R. (L.), 155; 2 A.J.R., 110. , Ellson v. Ivanhoe G.M. Co., 3 A.L.R., 209. 
Banco (1871). 


‚Е.С. (1897). 


Coates, Park Gate Iron Co. v., L.R. 5 C.P., Cribb, Reg. v.,2 Q.L.J., 157 (1886), approved. 
634 (1870), followed. Conway v. Louchard, 10 | Williams v. Morgan, 13 App. Cas, 239. J.C. 


V.L. К. (M.), 6; 6 A.L.T., 120 (1884). 


Cobham, Wakeham v., 1 A.J.R., 93 (1870), 
applied. Reg. v. Dowling, ex parte McLean, 2 
A.J.R., 56, Banco (1871), not followed. Wil- 
kinson v. Harris, 9 N.S.W.L.R. (L.), 70; 4 
W.N., 159. Е.С. (1888). 


Collingwood Q.M. Co., Re, 5 W.W. & A'B. (E.), 
190 (1868), not followed. Іп re Brown's Creek 
G. M. Co., 14 N.S. W.L.R. (E.), 24 (1892). See 
also In re Grand United G.M. Co., 10 N.S.W. 
L.R. (E.), 209; 6 W.N., 106. F.C. (1889). 


Collins v. Hayes, 6 W.W. & a’B. (M.), 5 (1869), 
followed. Hunter v. McNulty, 13 V.L.R., 416; 
9 A.L.T., 33 (1887), approved. In re Bulli Coal 
M. Co. (Osborne's Case), 17 N.S. W.L.R. (E.), 
242 ; 6 B.C., 63 (1896). 


(1888). 


Critehley v. Graham, 2 W. & W. (L.), 211 
(1863), distinguished. Re Drummond, ex parte 
Dunbar, 2 W. & W. (L.), 280, Banco (1863), 
considered. Coles v. Sparta, 3 W.W. & АЗ. 
(M.), 22 (1860) ; Warrior G. M. Co. v. Kohinoor 
С. M. Co., 3 W.W. & АВ. (M.), 90 (1866) ; Bar. 
low v. Hayes, 4 W.W. & АВ. (M.), 71 (1867), 
applied. Collins v. O' Dwyer, 5 W.W. & АВ. 
(M.), 30 (1868); Durant v. Jackson, 1 V.L.R. 
(M.), 6 (1875), distinguished. Antony v. Diilon, 
15 V.L.R., 240; 19 A.L.T., 231 (1889), con- 
sidered. O'Rorke v. Vallancourt, 1 V.R. (M.), 
43; 1 A.J.R., 158 (1870); Vivian v. Dennis, 3 
W.W. & A'B. (M.), 34 (1866), distinguished. 
Cruise v. Crowley, 5 W.W. & АВ. (M.), 27 (1868), 
approved. Woodward v. Earle, 2 N.Z.J.R., 12 
(1874). 
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Croeker v. Wigg, 5 W.W. & АВ. (M.), 20 | Emerson, Brisbane Oyster Fishery Co. v., 
(1868), approved. Жж parte Lucas, 8 N.S.W. : Knox, 80 (1877), followed. Smith v. Campbell, 
W.N.,33. F.C. (1891). | 7 N.S. W. W.N., 10 (1890). 


Crossley v. Lightowler, L.R. 3 Eq., 279; 2 | Ennor, Hodgkinson v., 4 В. & S., 229 (1863), 
Ch., 478 (1866-7), followed. Borton v. Howe, З considered. Lomax v. Jarvis, 6 N.S. W.L.R. 
N.Z.CA., 5; 2 N.Z.J.R., 97. С.А. (1875). ' (L.), 237; 2 W.N., 33. Е.С. (1885). 


Crux, Abrey v., L.R. 5 C.P., 43 (1860), fol-' Extended Hustler's Freehold Co. v. Moore's 
lowed. Frazer v. Hayes, 6 N.S. W.W.N., 110 | Hustler's Freehold Co., 5 A.J.R., 116 (1874), 
(1889). was over-ruled by Parade G.M. Co. v. Royal 


Harry Q. M. Co., 2 V.L.R. (L.), 214. Per 
Cummins, McCafferty v., A. R. 24th June, 1868, | Holroyd, J., in Sims v. Demamiel, 91 V.L.R., 
examined. O'Sullivan v. Clarke, A.R., 2nd Dec., | 634; 17 A.L.T., 241; 2 ALR, 51. ЕС. 


1868. i (1898). 


Dalton, Dalton Time Lock Co. v., 66 L.T., 704: Farran v. Bowman, 1 W. & W. (L.), 150 
(1892), followed by Manning, J. Inre Bonang | (1862), distinguished. Maconochie v. Woods, 
G.M. Co. (Brown's Case), 14 N.S.W.L.R. (E., оу & W. (L.), 250. Banco (1863). 

262 (1893). | 
Fatorini v. Hill, 8 A.L.T., 87 (1886), dissented 


Dalton Time Lock Co. v. Dalton, 66 L.T., 704 | from, Deane v. Gillespie, 8 A.L.T., 140 (1887). 
(1892), followed by Manning, J. In re Bonang | 


О.М. Co. (Brown's Case), 14 N.S.W.L.R. (E.), | Fleming, Peninsular Co. v., 27 L.T. (N.S.), 93 
262 (1893). (1871-2), distinguished. Yam Creek, &c., Co. v. 


Wadham, 8 S. A.L.R., 141 (1874). 
Davenport's Case (unreported 1867), distin. | 


guished. Hz parte Mills, In re Mills, 1 Q.L.J., Flood, Grimley v., 9 N.S. W.S.C.R. (L.), 265 
1. Е.С. (1881). (1870), distinguished. Haughey v. Deane, 10 


N.S. W.S.C.R. (L.), 264. Е.С. (1871). 
Davies, Reg. v., 6 W.W. & АРВ. (L.), 246 


(1869), discussed. Plant v. Rollston, 6 Q.L.J., Ford, Yelta Mining Co. v., 3 S. A.L.R., 46 
98. F.C. (1894). (1869), effect of considered. Brown v. McLough. 


lin, 4 S. A.L. R., 96, аё p. 100 (1870). 
Davis v. The Queen, 6 W.W. & A'B. (E.), 106 


(1868.9), over-ruled. Garibaldi Mining and Forster v. Hale, 5 Ves., 308 (1800), followed. 
Crushing Со. v. Craven's New Chum Co., 10 | Kennedy v. Currie, 17 N.S.W.L.R. (E.), 28; 
V.L.R. (L.), 233. F.C. (1884). 12 W.N., 105 (1896). 


Dillon, McMillan v.,6 V.L.R. (M.), 15 (1880), Fothergill’s Case, L.R. 8 Cb., 270 (1873), 
explained. Ives v. Lalor, 13 V.L.R., 941; 9 | followed by Manning, J. In re Bonang G.M. 
A.L.T., 98 (1887). Co. (Browne's Case), 14 N.S. W.L.R. (E.), 262 


(1893). 
Eardley v. Lord Granville, 3 Ch. D., 826 


(1876), discussed. Plant v. Attorney- General, 5 | Frederick the Great Tribute Co., Re, 13 
Q.L.J., 57 (1893) ; Plant v. Rollston, 6 Q.L.J., | V.L.R., 373 (1887), discussed. Hanoock v. 
98. F.C. (1894). , Vanderstoel, 17 V.L.R., 671. Е.С. (1891). 


Ecclesiastica] Commissioners for England v. | Gale, Ex parte, 7 N.S. W. W.N., 93 (1891), 
N.E. Railway Co., 4 Ch. D., 845 (1877), ар- | distinguished. Ет parte Travers, 14 N.S.W. 
proved. In re Bulli Coal M. Co. (Osborne's L.R. (L.), 329. Е.С. (1893). 

Case), 17 N.S.W.L.R. (E.), 242 (1896). | 





, Gee, Attorney-General v., 2 W. & W. (E.), 

Embrey v. Owen, 6 Ex., 353 (1851), con- | n 2999), pina ened — — 
sidered. Lomaz v. Jarvis, 6 N.S.W. L. R. (L.), Scholes, 5 W.W. & a’B. (E. ) 104 (1868). 

237; 2 W.N.,93. F.C. (1885). | Gibbs v. Guild, 9 Q.B.D., 59 (1882), approved. 
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In re Bulli Coal M. Co. (Osborne's Case), 17 | 


N.S. W.L. К. (E.), 242 (1896). 


Gilmour, Mincr v., 12 Moo. P.C.C., 131 (1858), 
considered. Lomax v. Jarvis, 6 N.S8.W.L.R. 
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Great North-West Co. v. Sayers, 4 W.W. & 


! A'B. (M.), 64 (1867), considered. Clerk v. 
| Wrigley, 4 W.W. & A'B. (M.), 74 (1807). 


Gregory v. Williams, 3 Мег., 582 (1817), ооп- 


(L.), 2837; 2 W.N., 33. Е.С. (1885), distin- | sidered. Foster v. Genowlan Shale Co., 16 N.S.W. 


guished. AMcIndoe v. Juéland Flat (Waspori) 


L.R. (E.), 59; 11 W.N., 142, 182. Е.С, (1894- 


G.M. Co., 12 N.Z.L. R., 226 ; 14 N.Z.L.R., 99. | 5). 


С.А. (1892.3-5). 


Gippslander G.M. Co., Guthridge v., 5 A.J.R., 
161 (1874), over-ruled. King’s Birthday Q.G. M. 
Co. v. Jack, 11 V.L.R., 197; 6 A.L.T., 275. 
F.C. (1885). 


Goldsmith, Clarence United Co. v., 8 V.L.R. 
(M.), 14; 3 A.L.T., 147 (1882), distinguished by 
Wrenfordsley, J., in Maa Mon Chin v. Hortin, 
7 A.L.T., 85. F.C., Tasmania (1885). 


Graham, Critehley v., 2 W. & W. (L.), 211 
(1863), distinguished. Re Drummond, ex parte 
Dunbar, 2 W. & W. (L.), 280. Banco (1863), 
considered. Coles v. Sparta, 3 W.W.. & АВ. (M.), 
22 (1866); Warrior G. M. Co. v. Kohinoor G. M. 
Co., 3 W.W. & a’B. (M.), 90 (1866) ; Barlow v. 
Hayes, 4 W.W. & АВ. (M.), 71 (1867), applied. 
Collins v. O' Dwyer, 5 W.W. & a’B. (M.), 30 
(1868), distinguished. Durant v. Jackson, 1 
V.L.R. (M.), 6 (1875); Antony v. Dillon, 15 


Grimley v. Flood, 9 N.S. W.S.C.R. (L.), 265 
(1870), distinguished. Haughey v. Deane, 10 
N.S. W.S.C.R. (L.), 264. F.C. (1871). 


Guild, Gibbs v., 9 Q.B. D., 59 (1882), approved. 
In re Bulli Coal M. Co. (Osborne's Case), 17 
N.S. W.L.R. (E.), 242 (1896). 


Guthridge v. Gippslander G.M. Co., 5 A.J.R., 
161 (1874), over-ruled. King's Birthday Q.G. M. 
Co. v. Jack, 11 V.L.R., 197; 6 A.L.T., 275. 
F.C. (1885). 


Hale, Forster v., 6 Ves., 308 (1800), followed. 
Kennedy v. Currie, 17 N.S. W.L.R. (E.), 28; 12 
W.N., 105 (1896). 


Harrison, Re, ex parte Pinnegar, 1 W. & W. 
(L.), 47 (1861), distinguished. Carter v. Watson, 
] W. & W. (L.), 222. Banco (1862). 


Hartley's Case, L.R. 10 Ch., 157 (1875), fol- 


V.L.R., 240; 10 A L.T., 231 (1889), considered. | lowed. In re Bonang G.M. Co. (Brown's Case), 


O'Rorke v. Vallancourt, 1 V.R. (M.), 43; 1 
A.J.R., 158 (1870); Vivian v. Dennis, 3 W.W. 
& a’B (M.), 34 (1866), distinguished. Cruise v. 
Crowley, 5 W.W. & АВ. (М.), 27 (1868), ap- 
proved. Woodward v. Earle, 9 N.Z.J.R., 12 
— (1874). 


Grand Junction Extended G.M. Co., Volunteer 
Extended G.M. Co. v., 4 W.W. & АВ. (M., 7 





14 N.S. W.L.R. (E.), 347, F.C. (1893), distin- 
guished ; ibid, sub-nom. Smith v. Brown (1896), 
A.C., 614. J.C. 


Hassall, Creswick Grand Trunk G.M. Co. v., 5 
W. W. & A'B. (E.), 49 (1868), distinguished. 
Elison v. Ivanhoe G.M. Co., 3 A.L.R., 209. 


| F.C. (1897). 


Hawkin's Hill G.M. Co. v. Briscoe, 8 N.S.W. 


(1867), applied. Chisholm v. United Extended | ү р. (Е.), 123 (1887), distinguished. South 

Band of Hope Co., 4 W.W. & АВ. (M.), 31 Burrangong G. M. Co. v. Gough, 15 N.S. W.L.R. 

(1867); Great North-West Co. v. Menhennet, 4 | (E.), 113; 11 W.N., 52 (1894). 

W.W. & a’B. (M.), 63 (1867). Australasian Co. 

v. Wilson, 4 A.J.R., 18 (1873). | Hayes, Collins v., 6 W. W. & a’B. (M.), 5 

: (1869), followed. Hunter v. McNulty, 13 V.L.R., 

Granville (Earl), Baddeley v., 19 Q.B.D., 423 | 416; 9 A.L.T., 33 (1887), approved. In re 

(1887), distinguished. Shanahan v. Taranganba | Bulli Coal M. Co. (Osborne's Case), 17 N.S.W. 

Proprietary G. M. Co., 3 Q.L.J., 147 (1889). Г.К. (E.), 242; 6 B.C., 63 (1896). 


| 
Granville (Lord), Eardley v., 3 Ch. D., 826 | Hayes v. Levinson, 16 V.L.R., 305 (1890), 
(1876), discnssed. Plant v. Attorney-General, 5 | followed. Carpenter v. Boyce, 18 A.L.T., 91; 
Q.L.J., 57 (1893); Plant v. Rollston, 6 Q.L.J., | 2 A. L-R-, 239 (1896). 


98. F.C. (1894). , Hetherington, Madden v.,3 У.К. (L.),68 (1872), 
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followed. Fancy v. North Hurdafeld United 18 (1870), considered. Frazer v. Hartley, 7 
G.M. Co., 8 V.L.R. (M.), 5; 3 A.L.T., 89 N.S.W.W.N., 101 (1891). 


(1882). | ] 
| Keyse v. Powell, 2 E. & B., 132 (1853), dis- 


Higgins, Melville v., 1 W. & W. (L.), 306 ! cussed. Plant v. Rolston, 6 Q.L.J., 98. Е.С. 
(1862), distinguished. Maconuchie v. Woods, (11994); 


2 W. & W. (L.), 250. Banco (1863). | 
' King v. Melvor, 4 N.S. W.L.R. (L.), 43 (1882-3), 


Hill, Fatorini v., 8 A.L. T., 87 (1886), dissented | followed. Нисли v. Twos, 9 N.S. W.L. R. 
from. Deane v. Gillespie, 8 A.L.T., 140 (1887). | (L.), 81; 4 W.N., 160. F.C. (1888). 


Hill, Mason v., 5 B. & Ad., 1 (1833), con- Lady Carrington G.M. Co., In re, 1 N.S. W. 
sidered. Готах v. Jarvis, 6 N.S.W.L.R. (L.), B.C., 103 (1891), followed. Jn re Brown's Creek 
237; 2 W.N., 33. F.C. (1885). | G.M. Co., 14 N.S. W.L.R. (E.), 24; 3 B.C., 85 


| (1892). 
Hilton v. Woods, L.R. 4 Eq., 432 (1867), fol- | 


lowed. In re Bulli Coal M. Co. (Osborne's Case), Landry v. Burton, A.R., 28th June, 1862, 
17 N.S.W.L.R. (E.), 242; 6 B.C., 63 (1896). considered. Warrior G.M. Co. v. Kohinoor 


! G.M. Co., 3 W.W. & A'B. (M.), 90 (1866). 
Hodgkinson v. Ennor, 4 B. & S., 239 (1863), | 


considered. Lomax v. Jarvis, 6 N.S. W.L.R. Lang v. Costin, Molesworth, J., unreported, 
(L.) 237; 2 W.N.,33. Е.С. (1885). | 24th Sept, 1878, followed. Baker v. Wong Pang, 


| 8 V.L.R. (M.), 28 ; 4 A.L.T., 28 (1882). 
Homfray, Brough v., L. R. 3 Q.B., 771 (1868), 


considered. Ex parie Ross, 17 N.S.W.L.R. Leadbitter, Wood v., 13 M. & W., 838 (1545), 
(L.), 212; 13 W.N.,3. Banco (1899). considered. Ah Wye v. Locke, 3 A.J.R., 84 


(1872). 
Hopkins, Bellamy v., 19 V.L.R., 34 (1893), 


approved. Moe Coal M. Co. v. Lithgow, 90 |. Learmonth v. Morris, 6 W.W. & A'B. (E.), 74 
V.L.R., 80; 15 A.L.T., 222. F.C. (1894). | (1869), considered. Barclay v. Neeld, 11 N.S. W. 
| W.N., 9 (1894), followed. Theodore v. Theodore, 


Howe, Borton v., 3 N.Z.C.A., 5; 2 N.ZJ.R., | 8 Q.L.J.,76. Е.С. (1897). 


97 (1875), followed. Costello v. O' Donnell, N.Z. 
L.R. 1 C.A., 105, C.A. (1882), effect of con- Levinson, Hayes v.. 16 V.L.R., 305 (1890), 
sidered. McIndoe v. Jutland Flat (Waipori) | followed. Carpenter v. Boyce, 18 A.L.T., 91; 
G. M. Co., 12 N.Z.L.R., 226; 14 N.Z.L.R., 99. , 2 A.L.R., 239 (1896). 

С.А. (1892-8-5). 








` | Lightowler, Crossley v., L. R. 3 Eq., 279; 2 
Hughes, Reg. v., L.R. 1 P.C., 51 (1865-6), fol- | Ch., 478 (1866-7), followed. Borton v. Howe, 3 
lowed. Osborne v. Morgan, Martin v. Morgan, | N.2.C.A., 5; 2N.Z.J.R., 97. С.А. (1875). 


2 Q.L.J., 113. F.C. (1886). 
Ling, Cawlay v., 6 W.W. & A'B. (M.), 12 


Hybart v. Parker, 4 С.В. N.S., 209 (1858), | (1869), followed. Mine v. Morell, 3 A.J.R.,21 
followed. | Gordon v. Gibbons, 12 N.S. W.S.C.R. : (1872). 
(L.), 40. F.C. (1873). 
Litton v. Thornton, 7 V.L.R. (L.), 4 (1881), 
Jenkins v. Speed, 6 W.W. & АВ. (L.), 255 commented on. Eureka Extended Co. v. Allen, 
(1869), commented upon and dissented from. | 9 V.L.R. (L.), 341. Banco (1883). 
Costerfield Co. v. Shaw, 1 V.R. (M.), 7; 1 A.J.R., 
17 (1870). | Lloyd, Seaton v., 3 N.Z.J.R. (N.S.) S.C., 107 
' discussed and considered. Wilberfoss v. Try 
Jones v. Bates, 12 N.S. W.S.C.R. (L.), 284 | Again G.M. Co., N.Z.L.R. 2 C.A, 815. С.А. 
(1874), followed. Siddons v. N.S. W. Shaleand | (1884). 
Ой Co., 12 N.S.W.S.C.R.. (L.), 364. F.C, | 


(1874) London Chartered Bank, Nolan v., 6 N.S.W. 


| W.N., 127 (1890), followed. Bray v. Bank of 
Keating, Barker's G.M. Co. v., 1 V.R. (M.), , Australasia, 13 N.S. W. W.N., 32 (1896). 
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Lovering, Carlyon v., 1 H. & N., 784 (1857), 
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McLean, Trotter v., 13 Ch. D., 574 (1879), 


considered. Lomax v. Jarvis, 6 N.S.W.L.R. | approved. In re Bulli Coal M. Co. (Osborne’s 


(L.), 237; 2 W.N., 33. F.C. (1385). 


Lydal v. Weston, 2 Atk., 20 (1739), discussed. 
Plant v. Rollston, 6 Q.L.J., 98. F.C. (1894). 


MeCafferty v. Cummins, A.R., 2nd June, 1868, 
examined. O'Sullivan v. Clarke, A.R., 2nd Dec., 
1868. 


MeClure, Tommy Dodd Co. v., 1 V.L.R. (L.), 


237 (1875), over-ruled. Chun Goon v. Reform 


G.M. Co., 8 V.L.R. (E.), 128; 3 A.L.T., 137. 
F.C. (1882). 


MacDougall, Reg. v., 3 V.R. (L.), 66 (1872), 


followed in Tommy Dodd Co. v. Patrick, 5 


A.J.R., 14 (1874), F.C. (Fellows, J., diss.), and 
Tommy Dodd Co. v. McClure, 1 V.L.R. (L.), 


but over-ruled by Chun Сооп v. Reform G.M. 
Co., 8 V.L.R. (E.), 128; 3 A.L.T., 137. ЕС. 
(1882). 


MeDougall v. Webster, 2 W.W. & A'B. (L.), 
164 (1865), followed. Theodore v. Theodore, 8 
Q.L.J., 76. F.C. (1897). 


MeGallan, Whiteman v., 6 W.W. & АЗ. (M.), 
32 (1869), approved. Æx parte Lucas, 8 N.S.W. 
W.N.,33. F.C. (1891). 


McGill v. Tatham, unreported, 18th May, 1865, 
considered and explained. United Extended 
Band of Hope Co. v. Tennant, 8 W.W. & A'B. 
(M.), 51 (1866). 


MacGregor, Reg. v., ex parte Wilkinson, 6 
V.L.R. (L.), 167 (1880), over-ruled. King’s 
Birthday Q.G. M. Co. v. Jack, 11 V.L.R., 197 ; 
6 A.L.T., 275. Е.С. (1885). 


Macintosh, Reg. v., unreported, Aug. 3rd, 1850, 
not followed. Reg. v. Redhead Coal M. Co. 
(No. 2), 7 N.S. W.L.R. (L.), 402; 3 W.N., 60. 
F.C. (1886). 


Melvor, King v. 4 N.S.W.L.R. (L.), 43 
(1882-3), followed. Hitchins v. T'wose, 9 N.S.W. 
L.R. (L.), 81; 4 W.N., 160. Е.С. (1888). 


McKean v. Cieft in the Rock G.M. Co., 5 W.W. 
& a’B. (L.), 42 (1868), considered. Commercial 
Bank v. McDonald, 2 A.J.R., 120. Banco (1871). 








— — — — — — — — 


Сазе), 17 N.S. W.L. К. (E.), 242 (1896). 


McMillan v. Dillon, 6 V.L.R. (M.), 15 (1880), 
explained. Jves v. Lalor, 13 V.L.R., 941; 0 
A.L.T., 98 (1887). 


Madden v. Hetherington, 3 V.R. (L.), 68 (1872), 
followed. Fancy v. North Hurdsfield United 
Co., 8 V.L. R. (M.), 5; 3 A.L.T., 89 (1882). 


Makeprang v. Watson, 2 W. W. & a’B. (L.), 
106 (1865), considered. Barclay v. Neeld, 11 
N.S. W. W.N., 9 (1894), distinguished. Adams 
v. D'Outrebande, 13 N.S. W. W.N., 238. Banco 
(1897). 


Marshall, Broadbent v., 2 W. & W. (E.), 115 


| (1863), applied. Astley G.M. Co. v. Cosmo- 
237 (1875), Banco (Fellows, J. still disapproving), | 


politan G.M. Co., 4 W.W. & АВ. (E.), 96 
(1867), affirmed. Woolley v. Ironstone Hill Lead 
G. M. Co., 1 V.L.R. (E.), 237 (1875). 


Martin v. Porter, 5 M. & W., 351 (1839), fol- 
lowed. In re Bulls Coal M. Co. (Osborne's Case), 
17 N.S. W.L.R. (E.), 242 (1996). 


Mason v. Hill, 5 B. & Ad., 1 (1833), considered. 
Lomax v. Jarvis, 6 N.S. W.L.R. (L.), 237; 2 
W.N.,33. F.C. (1885). 


Melville v. Higgins, 1 W. & W. (L.), 306 
(1862), distinguished. Maconochte v. Woods, 2 
W. & W. (L.), 250, Banco (1863). 


Millar v. Wiidish, 2 W. & W. (E.), 37 (1863), 
followed. Plant v. Attorney-General, 5 Q.L J., 
57 (1893), discussed. Plané v. Roliston, 6 Q.L.J., 
98, F.C. (1804), distinguished. Broadbent v. 
Marshall, 2 W. & W. (E.), 115 (1863) ; Attorney- 
General v. Gee, 2 W. & W. (E.), 122 (1863), 
applied. Star Freehold Co. v. Inkermann and 
Durham Junction G. M. Со., 8 W. W. & a’B. 
(E.), 181 (1866); Astley G. M. Co. v. Cosmopolitan 
G.M. Co., 4 W.W. & АВ. (E.), 96 (1867), dis- 
cussed. Attorney-General v. Scholes, 5 W.W. & 
A'B. (E.), 164 (1868). 


Miner v. Gilmour, 12 Moo. P.C.C., 131 (1858), 
considered. Lomax v. Jarvis, 6 N.S. W.L.R. 
(L., 937; 2 W.N., 33, F.C. (1885), distin- 
guished. McIndoe v. Jutland Flat G.M. Co., 
12 N.ZL.R., 926; 14 N.ZL.R.,, 99. С.А. 
(1892-3-5). 
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Missingham v. Smyth, 8 Q.L.J. (N.C.), 26 | for Engiand v., 4 Ch. D., 845 (1877), approved. 
(1893), followed. Dodds v. Parsons, 8 Q.L.J. | In re Bulli Coal M. Co. (Osborne's Case), 17 


(N.C.), 39 (1897). | N.S. W.L. R. (E.), 242 (1896). 

Mitten v. Spargo, 1 V.R. (M.), 22 (1870), fol. Northumberland, Earl of, Reg. v., (Case of 
lowed. Hunter v. McNulty, 13 V.L.R., 416; ! Mines), 1 Plowd., 310, 336 (1588), discussed. 
9 A.L. T., 33 (1837). | Plant v. Attorney-General, 5 Q.L.J., 57 (1893); 


! Plant v. Rollston, 6 Q.L.J., 98 Е.С. (1894). 
Mongan v. Readford, 5 N.S. W.L.R. (L.), 383, 


(1884), explained. Lucas v. Neald, 16 N.S.W. | Oakes v. Turquand, L.R. 2 H.L., 325, at p. 
Г.К. (E.), 257; 12 W.N., 17, 57. Е.С. (1895). 354 (1867), approved. Homeward Bound G.M. 


| Co. v. McPherson, 17 N.S. W. L. В. (E.), 281, 289 
Moonlight Extended Q.M. 0о., Clarke v., 14 | (1495), 


V.L. R., 976 (1888), іп part over-ruled. McDou- 
gall v. Moonlight Extended Q.M. Co., 14 V.L.R., | , Oceanio S.N. Co. v. Sutherberry, 16 Cb. D., 
987. F.C. (1888). 236 (1880), considered. Hearn v. Central Broken 


Hill S. M. Co., 16 N.S. W.L.R. (E.), 87 (1895). 
Moore's Hustler's Freehold Co., Extended Hust- | 


ler's Freehold Co. v., 5 A.J.R., 116 (1874), was Oliver, ex parte, Reg. v. Clow, 5 W.W. & a’B 
over-ruled by Parade G. M. Co. v. Royal Harry | (L.), 89 (1868), considered. Reg. v. Heron, ex 
Q. M. Co., 9 V.L.R. (L.), 214 (1876) ; Per Hol- | parte Bryer, 2 V.R. (L.), 155; 2 A.J.R., 110. 
royd, J. in Sims v. Demamiel, 21 V.L.R., 634; Banco (1871). 


17 A.L.T., 241; 2A.LR., 51. F.O. (1996). | armored v. Todmorden Just Stock BH Ce 
rme Ye morden Jo е; 


Morewood, Wood v., 3 Q.B., 440 (1841), fol. | 52 L.J.Q.B., 445, 450 (1883), distinguished. 
lowed. In re Bulli Coal M. Co. (Osborne’s Case), | McIndoe v. Jutland Flat (Watpori) G. M. Co., 
17 N.S. W.L.R. (E.), 242 (1896). 12 N.ZL.R., 226; 14 N.ZL.R., 99. С.А. 

| (1892-3-5). 

Morgan, Attorney-General v. (1891), 1 Ch., 432, 
followed. Plant v. Attorney-General, 5 Q.L.J., O'Sullivan v. Aarons, 5 N.S.W.S.C.R. (L.), 
57 (1893), discussed. Plant v. Rollston, 6 Q.L.J., | 353 (1866), distinguished. Haughey v. Deane, 


98. F.C. (1894). 10 N.S.W.S.C.R. (L.), 284. Е.С. (1871). 
| 


Morris, Learmonth v., 6 W.W. & АВ. (E),; Owen, Embrey v., 6 Ex., 353 (1851), con- 
74 (1869), considered. Barclay v. Neeld, 11 sidered. Lomaz v. Jarvis, 6 N.S. W.L.R. (L.), 
N.S. W. W. N., 9 (1894), followed. Theodore v. | 237; 2 W.N.,33. Е.С. (1885). 


Theodore, 8 Q.L.J., 76. Ғ.С. (1897). 
i | Parade Co. v. Victoria United Co., 3 V.L.R. 


| (E.), 24 (1877), questioned. Donaldson v. Lian- 
beris Oo., 9 V.L.R. (M.), 21; 6 A.L.T., 54 
(1883). 


National Debentures, &c., Corporation, In re | Parade G.M. Co. v. Royal Harry Q.3. Co., 2 
(1891), 2 Ch., 505, distinguished. Homeward ' V.L.R. (L.), 214 (1876), over-rules Extended 
Bound G.M. Co. v. McPherson, 17 N. S. W.L.R. | Hustler's Freehold Co. v. Moore's Hustler's Free. 
(E.), 281, 289 (1895). ' hold Co., 5 A.J.R., 116 (1874). Per Holroyd, J., 

' in Sims v. Demamiel, 21 V.L.R., 634; 17 A.L.T., 

Nolan v. Annabella G.M. Co., 6 W.W., & A'B. ' 241; 2 АЛ. В., 51. F.C (1896). 

(М.), 38 (1869), explained. Costerfield Co. v. : 
Shaw, 1 V.R. (M.),7; 1 A.J.R., 17 (1870). " Park Co. v. Sonth Hustler's Reserve Co., 9 
V.L.R. (M.) 4 (1883), followed. Britannia 

Nolan v. London Chartered Bank, 6 N.S.W. | United Co. v. Victoria United G.M. Co., 16 
W.N., 127 (1890), followed. Bray v. Bank of | V.L.R., 533; 12 A.L.T., 46 (1890); Thomas v. 
Australasia, 13 N.S.W. W.N., 32 (1896). | Nicholson, 16 V.L. R., 861, F.C. (1890), dissented 

‘from. Homeward Bound О.М. Co. v. McPher- 

Х.Е. Railway Co., Ecclesiastical Coinmisstoners | son, 17 N.S. W.L. R. (E.), 281, 289 (1895). 


Munro v. Sutherland, 5 A.J.R., 75 (1874), ap- 
proved. Parade G. M. Co. v. Royal Harry Q. M. 
Co., 2 V. I. R. (L.), 218. Banco (1876). 
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Park Gate Iron Со. v. Contes, L.R. 5 C.P.,' Reg. v. Clarke, 7 Moo. P.C., 77 (1849-51), com- 
634 (1870), followed. Conway v. Louchard, 10: mented оп and explained. Лед. v. Hughes, 
V.L.R. (M.), 6; 6 A.L.T., 120 (1884). Т.В. 1 P.C., 81. Ј.С. (1865.6). 


Parker, Hybart v., 4 C.B.N.S., 209 (1858), | Reg. v. Clow, ex parte Oliver, 5 W.W. & A'B. 
followed. Gordon v. Gibbons, 12 N.S. W.S.C.R. (L.), 89 (1868), considered. Reg. v. Heron, ex 
(L.) 40. Е.С. (1873). | parte Bryer, 2 У.К. (L.), 155; 2 A.J.R., 110. 


| Banco (1871). 
Patrick, Tommy Dodd Co. у., 5 A.J.R., 14. 


(1874), over-ruled. Chun Goon v. Reform G. M. i Reg. v. Cooper, 7 N.S.W.L.R. (L.), 15; 2 
Co., 8 V.L.R. (E.), 128; 3 A.L.T., 137. F.C. W.N., 59 (1886), followed. Attorney-General v. 
(1882). Boyle, 14 N.S.W.L.R. (L.), 424; 10 W.N., 67. 


| Banco (1893). 
Patterson, Brown v., 4 N.S.W.L.R. (E), 1' 


(1883), followed. Stockton Coal Co. v. Fletcher, ' Reg. v. Cribb, 2 Q.L.J., 157 (1886), approved. 
5 N.S.W.W.N.,29. F.C. (1888). | Williams v. Morgan, 13 App. Cas., 239. J.C. 


5 (1888). 

Pearce, Sichel v., unreported, 11th and 12th | 
Sept., 1861, considered. Clerk v. Wrigley, 4 Reg. v. Davies, 6 W.W. & A'B. (L. ), 246 (1869), 
W. W. & a’B. (M.), 74 (1867). | discussed. Plant v. Rollston, 6 Q.L.J., 98. 


| F.C. (1894). 
Peel’s Case, L.R. 2 Ch., 674 (1867), approved. 


Homeward Bound G.M. Co. v. M‘Pherson, 17 Reg. Davis v., 6 W.W. & a’B. (E.), 106 (1868), 
N.S.W.L.R. (E.), 281, 289 (1895). over-ruled.. Garibaldi Mining and Crushing Co. 
v. Craven's New Chum Co., 10 V.L.R. (L.), 233. 


Peninsular Co. v. Fleming, 27 L.T. (N.S.), 93 | F.C. (1884). 


(1871-2), distinguished. Yam Creek, &c., Co. v. 
Wadham, 8 S. A.L.R., 141 (1874). Reg. v. Hughes, L.R. 1 P.C., 51 (1865-6), fol- 
lowed. Osborne v. Morgan, Martin v. Morgan, 
2Q.L.J., 113. Ғ.С. (1886). 





Pinnegar, ex parte, Re Harrison, 1 W. & W. 
(L.), 47 (1861), distinguished. Carter v. Watson, | 
1 W. & W. (L.), 222. Banco (1862). 





Reg. v. MacDougall, 3 V.R. (L.), 66 (1872), 
! followed in Tommy Dodd Co. v. Patrick, 5 
A.J.R., 14 (1874), F.C. (Fellows, J., diss.), and 
Tommy Dodd Co. v. McClure, 1 V.L.R. (L.), 
231 (1875), Banco ( Fellows, J., still disapproving), 
but over-ruled by Chun Goon v. Reform G. M. Co., 
8 V.L.R. (Е.), 128; 3 A.L.T.,137. Е.С. (1882). 


Plant v. Attorney-General, 5 Q.L.J., 57 (1893), 
over-ruled. Plant v. Rollston, 6 Q.L.J., 98. 
F.C. (Harding, J., diss.), (1894). 








Porter, Martin v., 5 M. & W., 351 (1839), 
followed. In re Bulli Coal M. Co. (Osborne's 
Case), 17 N.S. W.L.R. (E.), 242 (1896). | 

М | Reg. v. MacGregor, ex parte Wilkinson, 6 

Powell, Keyse ү., 2 E. & B., 132 (1853), dis- | V.L.R. (L.), 167 (1880), over-ruled. King’s 

cussed. Plant v. Rollston, 6 Q.L.J., 98. Е.С. | Birthday Q.G.M. Co. v. Jack, 11 V.L.R., 197; 


(1894). ` 6 A.L.T., 275. F.C. (1885). 


Readford, Mongan v., 5 N.S. W.L. Б. (E.), 383 Reg. v. Macintosh (unreported), Aug. 3rd, 
(1884), explained. Lucas v. Neeld, 16 N.S.W. | 1850, not followed. Reg. v. Redhead Coal M. Co. 
І.В. (E.), 257; 12 W.N., 17, 57. F.C. (1895). ' (No. 2), 7 N.S. W.L.R. (L.), 402; 3 W.N., 60. 


Redman, Ex parte, unreported, June, 1867, F.C. (1886). 


| 
commented on and distinguished. Bacon v. | Reg. v. Northumberland, Earl of (Case of 
Rebora, 12N.S.W.S.C.R. (L.), 134 (1873) ; Tor- | Mines), 1 Plowd., 310, 336 (1508), discussed. 
naghi v. Bacon, 12 N.S.W.S.C.R. (L.), 144. | Plant v. Attorney-General, 5 Q.L.J., 57 (1893); 
Banco (1873). ! Plant v. Rollston, 6 Q.L.J., 98. Ұ.С. (1894). 


Reg. v. Brewer, 4 W.W. & АВ. (L.), 124 Reg. v. St. Olave, 8 E. & B., 529 (1857), con- 
(1867), over-ruled. Moore v. White, 4 A.J.R., | sidered. Colonial Bank v. Willan, L.R. 5 P.C., 
17 (1873). | 417. = Ј.С. (1874). | 
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Reg. v. Thompson, ex parte Costin, 4 У.І. К. Bichel v. Pearce, unreported, llth and 12th 
(L.), 512 (1878), explained. Re Frederick the Sept., 1861, considered. Clerk v. Wrigley, 4 
Great Tribute Co., 13 V.L.R., 373; 8 A.L.T., W.W. & АВ. (M.), 74 (1867). 


174 (1887), discussed. Hancock v. Vanderstoel, 
17 V.L.R., 671. F.C. (1891). Simpson, Alexander v., 43 Ch. D. 139 (1889), 


distinguished. Zn re Katoomba Coal and Shale 
Richards, Chasemore v., 7 H.L.C., 349 (1859), Со. (North's Case), 13 N.S. W.L.R. (E.), 70 
considered. Lomax v. Jarvis, 6 N.S8.W.L.R. | (1892). 


(L.), 237; 29 W.N., 33. ЕС. (1885). 
Skidmore, Caddick v., 2 De G. & J., 52 (1857), 


Ricketeon v. Barbour, Knox, 72(1877), dictum distinguished. Kennedy v. Currie, 17 N.S.W. 
in disapproved. Ex parte Pennimeut, 12 N.S.W. L.R. (E.), 28; 19 W.N., 105 (1896). 


L.R. (L.), 68; 7 W.N., 129. F.C. (1891). 
Smyth, Missingham v., 8 Q.L.J. (N.C.), 26 


Robinson, Williams v., 12 N.S. W.L.R. (E.), ; (1893), followed. Dodds v. Parsons, 8 Q.L.J. 
34 (1890), discussed. Re Keith, ex parte Joss, 7 (N.C.), 39 (1897). 


N.S. W.B.C., 75 (1897). 
South Hustler’s Reserve Co., Park Со. v., 9 


Royal British Bank v. Turquand, 6 E. & B., . V.L.R. (M.), 4 (1883), followed. Britannia 
327 (1855), considered. Re Tyson’s Reef Co., | United Co. v. Victoria United G.M. Co., 16 
ex parte Holmes, 3 W. W. & АВ. (L.), 162. | V.L.R., 533; 12 A.L.T., 46 (1890). Thomas v. 
Banco (1866). | Nicholson, 16 V.L.R., 861, F.C. (1890), dis- 
| sented from. Homeward Bound G.M. Со. v. 

McPherson, 17 N.S.W.L.R. (E.) 281, 289 
(1895). 


Royal Harry Q.M. Co., Parade G.M. Co. v., 2 
V.L.R. (L.), 214 (1876), over-ruled. Extended 
Hustler's Freehold Co v. Moore's Hustler's Free- | 
hold Co., 5 A.J.R., 116 (1874). Per Holroyd, | Spargo, Mitten v., 1 У.К. (M.), 22 (1870), fol. 
J., in Sims v. Demamiel, 91 V.L.R., 634 ; 17 ' lowed. Hunter v. McNulty, 13 V.L.R., 416; 9 
A.L.T., 241; 2 A.L.R., 51. Е.С. (1896). A.L.T., 33 (1887). 





Sadler v. Worley (1894), 2 Ch., 177, followed. ' Speed, Jenkins v., 6 W. W. & A'B. (L.), 255 
Poyser v. Mt. Shamrock G. Co., 6 Q.L.J., 276 | (1869), commented upon and dissented from. 
(1895). | Costerfield Co. v. Shaw, 1 V.R. (M.), 7; 1 

| A.J.R., 17 (1870). 

Rt. Olave, Reg. v., 8 E. & B., 529 (1857), соп. | 
sidered. Colonial Bank v. Willan, L.R. 5 P.C., Stanley, Ex parte, 4 De G.J. & S., 407 ; 33 
417. J.C. (1874). L. T. (N.S.), 536 (1864), approved. Zn re Talis. 
| ker M.Co., Bank of South Australia v. Abrahams, 
Sayers, Great North-West Co. v., 4 W. W. & | L.R. 6 P.C., 265; 9 S. A.L.R., 246, J.C. (1875). 
A'B. (M.), 61(1867), considered. Clerk v. Wrig- | See also Ansted v. Land Co. of Australia, 14 


ley, 4 W.W. & A'B. (M.), 74 (1867). | N.S. W.L.R. (E.), 330 (1893). 





Seaton v. Lloyd, 3 N.ZJ.R. (N.S.) S.C.,: Steward v. Blakeaway, L.R. 6 Eq., 479; 4 
107, discussed and considered. —Wilberfoss v. | Ch., 600 (1868-9), approved. Meyenberg v. Patti- 
Try Again G.M. Co., N.Z.L.R. 2 C.A., 315. | son, 3 Q.L.J., 184. ЕС. (1889). 

С.А. (1884). 
Sutherberry, Oceanic S.N. Co. v., 16 Ch. D., 

Selfe v. Colonial Ice Co., 10 N.S. W. W.N., 153 , 236 (1880), considered. Hearn v. Central Broken 
(1891), distinguished. South Burrangong С.М. | Hill S. M. Co., 16 N.S. W.L.B. (E.), 87 (1895). 
Co. v. Gough, 15 N.S.W.L.R. (E.), 113; п! 

W.N., 52 (1894). | Sutherland, Munro v., 5 A.J.R., 75 (1874), 
| approved. Parade G.M. Со. v. Royal Harry 

Shotover Terrace G.M. Co. v. Armstrong, 1 0. М. Co., 2 V.L.R. (L.), 218. Banco (1876). 
N.Z.J.R. (N.S.) 8.С., 95, dictum of Williams, | 
J., not followed. Seaton v. Lloyd, 3 N.Z.J.R. Tatham, McGill v., unreported, 18th May, 
(N.S.) S.C., 107. ? | 1865, considered and explained. United E». 
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tended Band of Hope Co. v. Tennant, З W. W. & | 3 W.W. & a’B. (M.), 41 (1866), considered. 

A’B. (M.), 51 (1866). | Clerk v. Wrigley, 4 W.W. & АВ. (M.), 74 (1867), 

examined. O'Sullwan v. Clarke, A.R., 2nd Dec., 

Tennant, United Extended Band of Hope Cv. | 1368, explained. United Working Miners’ G. M. 

vey 3 W.W. & АВ. (M.), 41 (1866), considered. Co, у, Albion G.M. Co., 4 W.W. & АВ. (M.), 1 

Clerk v. Wrigley, 4 W.W. & АВ. (M.), 74(1867), | (1867), 

examined. O'Sullivan v. Clarke, A. R., 2nd Dec., | 

1868, explained. United Working Miner's Q.M. Vickery, Bucknell v., 6 N.S.W.L.R. (E.), 81 

Co. v. Albion G.M. Co., 4 W.W. & a’B. (M.), 1 : (1884), followed. Stockton Coal Co. v. Fletcher, 

(1867). (5 N.S.W.W.N., 29. F.C. (1888). 


l 
Thompson, Reg. v., ex parte Costin, 4 УТ. Б. | Victoria United Co., Parade Co. v., 3 V.L.R. 
(L.) 512 (1878), distinguished and explained. | (E.), 24 (1877), questioned. Donaldson v. Llan- 
Re Frederick the Great Tribute Co., 13 V.L.R., | beris Co.,9 V.L.R. (M.), 21; 5 A.L.T., 54 (1883). 


373; 8 A.L.T., 174 (1897), discussed. Hancock: | 
v. Vanderstoel, 17 V.L.R., 671. Е.С. (1891), | Volunteer Extended G.M. Со. v. Grand Junc- 


Thornton, Litton v., 7 V.L.R. (L.), 4 (1881), 
commented on. Eureka Extended Co. v. Allen, 
9 V.L.R. (L.), 341. Banco (1883). 


Todmorden Joint Stock Mill Co., Ormerod v., 
52 L.J.Q.B., 445, 450 (1883), distinguished. 
McIndoe v. Jutland Flat (Waipori) G.M. Co., 12 
N.Z.L.R., 226; 14 N.Z.L.R., 99. С.А. (1892. 
3-5). 


Tommy Dodd Со. v. McClure, 1 V.L.R. (L.), | 


237 (1875), over-ruled. Chun Goon v. Reform 
G.M. Co., 8 V.L.R. (E.), 128; 3 A.L.T., 137. 
Е.С. (1882). 


Tommy Dodd Co. v. Patrick, 5 A.J.R., 14 
(1874), over-ruled. Chun Goon v. Reform G. M. 
Co., 8 V.L.R. (E.), 128; 3 A.L.T., 137. F.C. 
(1882). 


Trotter v. McLean, 13 Ch. D., 574 (1879), ap- 
proved. Inre Bulli Coal M. Co. (Osborne’s Case), 
17 N.S. W.L.R. (E.), 242 (1896). 


Turquand, Oakes v., L.R. 2 H.L., 325, at р. 
354 (1867), approved. Homeward Bound G.M. 
Co. v. McPherson, 17 N.S. W.L.R. (E.), 281, 289 
(1895). 


Turquand, Royal British Bank v., 6 E. & B., 
327 (1855), considered. Re T'yson’s Reef Co., 
ex parte Holmes, 3 W.W. & a’B. (L.), 162. 
Banco (1866). 


United Extended Band of Hope Co., Chisholm 
v. 4 W.W. & xB. (M.), 31 (1867), applied. 
Great North-West Co. v. Menhennet, 4 W.W. & 
A'B. (M.), 63 (1867). 


United Extended Band of Hope Co. v. Tennant, 


| A.J.R., 56, Banco (1871), not followed. 


tion Extended С.М, Co., 4 W.W. & a’B. (M.), 7 
(1867), applied. Chisholm v. Unsted Extended 
| Band of Hope Со., 4 W.W. & АВ. (M., 31 
| (1867). Great North-West Co. v. Menhennet, 4 


| W.W. & a’B, (M.), 63 (1867). Australasian Co. 
! v. Wilson, & A.J.R., 18 (1873). 





Wakeham v. Cobham, 1 A.J.R., 93 (1870), ap- 
! plied. Reg. v. Dowling, ex parte McLean, 2 
Wilkin- 
' son v. Harris, 9 N.S. W.L.R. (L.), 70; 4 W.N., 
159. F.C. (1888). 


| Ward v. Berndston, 8 N.Z.L.R., 21 (1889). 


— 


See Wellington City Council v. Stains, 10 N.Z. 
| L.R., 329. С.А. (1891). 


Watson, Makeprang v., 2 W.W. & A'B. (L.), 
| 106 (1865), considered. Barclay v. Neeld, 11 
| N.S. W. W.N., 9 (1894), distinguished. Adams 
| v. D'Outrebande, 13 N.S. W. W.N., 238. Banco 
' (1897). 


Webster, McDougall v., 2 W.W. & A'B. (L.), 
' 164 (1865), followed. Theodore v. Theodore, 8 
Q.L.J., 76. Е.С. (1897). 


Weston, Lydal v., 2 Atk., 20 (1739), discussed. 
Plant v. Roliston, 6 Q.L.J., 98. F.C. (1894). 


Whinney, Colonial Bank v., 11 App. Cas., 426 
(1886), approved. Re Ketth, ex parte Joss, 7 
N.S. W. B.C., 75 (1897). 


Whiteman v. McGallan, 6 W.W. & АВ. (M.), 
32 (1869), approved. Ex parte Lucas, 8 N.S.W. 
W.N.,33. F.C. (1891). 


Wigg, Crocker v., 5 W.W. & АВ. (M.), 20 
(1868), approved. Ex parte Lucas, 8 N.S.W. 


W.N.,33. F.C. (1891). 
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Wildish, Millar v.. 2 W. & W. (E.), 37 (1863), : lowed. In re Bulli Coal M. Co.(Osborne's Case), 
followed. Plant v. Attorney-General, 5 Q.L.J., 17 N.S. W.L.R. (E.), 242 (1896). 
57 (1893), discussed. Plant v. Rollston, 6 Q.L.J., ' 
98, Е.С. (1894), distinguished. Broadbent v. Woods, Hilton v., L.R. 4 Eq., 432 (1867), fol- 
Marshall, 2 W. & W. (Е.), 115 (1863) ; Attorney- lowed. In re Bulli Coal M. Co. (Osborne's Case), 
General v. Gee, 9 W. & W. (E.), 122 (1863); 17 N.S. W.L.R. (E.), 242; 6 B.C., 63 (1896). 
applied. Star Freehold Co. v. Inkerman and 
Durham Junction G. M. Co., 3 W. W. & АЗ. 
(E.), 181 (1866); Astley G. M. Co. v.Cosmopolitan 
G. M. Co., 4 W.W. & a’B. (E.), 96 (1867), dis- 
cussed. Attorney-General v. Scholes, 5 W. W. & 
A'B. (E.), 164 (1808). 


Woodward, Ex parte, unreported, 13th Dec., 
1871, commented on and distinguished. Bacon 
v. Rebora, 12 N.S. W.S.C.R. (L.), 134 (1873); 
Tornaghi v. Bacon, 12 N.S. W.S.C.R. (L.), 144. 

|! Banco (1873). 


Woolley v. Attorney-General, 2 App. Cas, 


Wilkinson, ex parte, Reg. v. MacGregor, ? ' 163(1877), followed. Plani v. Attorney-General, 
V.L.R. (L.), 167 (1880), over-ruled. — King' 5 0 1, у 5у(1893), discussed. Plant v. Rolleton, 
Birthday Q.G.M. Co. v. Jack, 11 V.L.R., 197; | 


6 Q.L.J., 98. Е.С. (1894). 
6 A.L.T., 275. F.C. (1885). 


| 

Williams, Gregory v., 3 Mer., 582 (1817), con- 
sidered. Foster v. Genowlan Shale Co., 16 
N.S. W.L.R. (E.), 59; 11 W.N., 142, 182. F.C. 
(1894.5). ' Wright, Bourke v., 3 N.S. W.L.R. (L.), 145 


(1882), explained. Bourke v. Lucas, 3 N.S.W. 
Williams v. Robinson, 12 N.S. W.L.R. (E), L.R. (L.), 217. Banco (1889). 
34 (1890), discussed. Re Keith, ex parte Joss, 7 ` 
N.S. W.B.C., 75 (1897). 


Worley, Sadler v. (1894), 2 Ch., 177, followed. 
Poyser v. Mt. Shamrock G. Co., 6 Q.L.J., 276 
| (1895). 


Wrigley, Clerk v., 4 W.W. & АВ. (M.), 74 


(1867), examined. O'Sullivan v. Clarke, А.К. 
Wood v. Leadbitter, 13 M. & W., 838 (1845), | 2nd Dec., 1868. 


considered. Ah Wye v. Locke, 3 A.J.R., 84 
(1872). Yelta M. Co. v. Ford, 3 S. A.L.H., 46 (1869), 


effect of considered. Brown v. McLoughlin, 4 
Wood v. Morewood, 3 Q.B., 440 (1841), fol. 1 S. A.L.R., 96, at p. 100 (1870). 
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APPENDIX OF MINING CASES DECIDED IN TASMANIA. 


— — 


(This Appendix has been compiled from Hore’s ‘Digest of Tasmanian Cases 1856-1896” (Hobart, 


1397), with the permission of the publishers, the Southern Law Society of Tasmania. 


The numbera 


after the names of the cases refer to the columna of that work.] 


1.—By-laws and Regulations—Mining Regula- : 


tions mandatory, not imperative—Notice will 
not be held invalid for unintentional and imma- 
terial error.]—Maa Mon Chin v. Hortin, 78, 7 
A.L.T., 85, Oct. 7th, 1885; Chapman v. Pratt, 
78, May 2nd, 1883; Carlisle v. Thorne, 78, 
March 30th, 1882; Raynor v. Curtis, 78, Nov. 
27th, 1891; Crosby v. King and Fitzgerald, 78, 
July 19th, 1881; Kennot v. Burkitt, 78; Karlson 
v. Harris, 79, Nov. 24th, 1896; and see these 
cases for instances of notices with immaterial 
errors. 


2.—Regulation 12—Obligation to blaze tree.] 
—Hortin v. Chapman, 79. Sept. 19th, 1892. 


3.—Regulation 12—Tree to mark claim must 
be cut—Scraping bark off and affixing envelope 
held insufficient.]— Harvey v. Taylor, 79. Мау 
Ist, 1889. i 


4.—Regulations—Labour charges—Proof of 
non-compliance with— Evidence must be certain 
to work forfeiture.]—Zeppen v. Leslie, 79. April 
20th, 1887. 


5. — Company — Calls on shares — Liability 
dates from resolution —Refusal to register trans- 
fer after resolution.]—Re Ruby Extended T. М. 
Co., 18. July 28th, 1882. 


6.—Company—Notice of calls—When irregu- 
larity in may be waived by conduct of party 
receiving notice.]J— Ruby Extended T. Mine v. 
Woolcott, 18. July 6th, 1880. 


7. —Company —Liability to dividend duty— 43 
Vic. No. 12, secs. 2, 39— Company does not cease 
to exist till wound ир —Меге sale of its property 
does not end its existence.]—Commissioner of 
Real Estate Duty v. Argent S. M. Co., 19, 20. 
Dec. 6th, 1890. 


8.—Company—43 Vic. No. 12, secs. 2, 3—48 
Vic. No. 15—Dividend—Money payable out of 
capital —Return of money paid for calls held to 
be а payment out of capital.]—4n re Silver 
Queen S. M. Co., 20. 


9.—Company —48 Vic. Хо. 15, sec. 10—Regis- 
tration of shares—Non-payment of illegal calls 
—Consent necessary to person becoming share- 
holder.]— Grubb v. East Clarence С.М. Co., 20. 
April 3rd, 1896. 


10. —Company—48 Vic. No. 15, sec. 30—Traus- 
fer of equitable interests not appearing on 
register—Act does not forbid creation of equit- 
able interests between the shareholder and 
third parties.]—Stewart v. Crotty, 20. Nov. 
16th, 1888. 


11.—Company—s3 Vic. No. 3, sees. 27, 46— 
Appointment of directors—When may be done 
before incorporation.]—7'asmania Extended. G. 
M. Co. v. McCarron, 20, 91. Sept. 21st, 1880. 


12. — Company — Transfer of property to 
&nother company formed for different objects 
but consisting of same members—Not a recon- 
struction, therefore transfer of leases must be 
stamped under the Stamp Duties Amendment 
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Act 1882—* Stock "—What is.]— Mount Lyell М. 
and Railway Co. v. Crown, 21. Мау Sth, 1893. 


13. — Company — Bound by share register 


whether consideration given for shares be legal , 


or otherwise.] —In re West Volunteer G. M. Co., 
21. April 19th, 1895. 


14.—Company —Power to wind up voluntarily 
ceases on want of quorum of directors.] — Гл re 
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23.—Lease—Objection may be made to grant 


' of after consent of Governor —Mineral Lands Act 
! 1884—Reg. 7.]—In re Robinson, 76, 77. May 


Qth, 1882. 


24.—Lease —47 Vic. No. 10, secs. 43, 45, 48— 
Silver lease—Permit to another to mine for gold 


оп same land—Permit may only be used as 
| Jong as lessee is not interfered with or ob- 


structed.]— Mt. Reid S. M. Co. v. Johnson, 77. 


Fingal 4: Crushing Co. Ltd., 92. March 
алыш ааа ick РЗ 3rd, 1893. See 57 Vic. No. 94, sec. 136. 
6th, 1872. 

25.—Lease—Injunction to restrain granting 


15. — — 
9. — Fraud — Relief granted only where | does not lie against commissioner—Powers and 


claimant is free from fraud bimself—Defence of | 


in pari delicto — How raised — Shares obtained | 2 
‚ O'Reilly, 77 


by fraudulent misrepresentations.] — Dixon v. 
Henry, 42, 43. July 23rd, 1896. 


16. —Income Tax—58 Vic. No. 16, sub-sec. 2-— 
Mining company only liable on dividends de- 
elared.] — Re Income Tax Appeals, 46. Nov. 
27th, 1895. 


17. — Income Tax — 68 Vic. No. 16, sec. 23, 
sub-sec. 2—Mining company—Money set apart 
solely for developing mine—Construction of rail- 
way under private act by company to carry 
passengers and goods, although primarily for 
development of mine, uot within exemption.]— 
In re Mt. Lyell Co., 46, 47. March 3rd, 1895. 


18.—Income Tax—59 Vic. No. 20, sec. 5— 
Depreciation of capital—Includes mining shares.) 
Re Income Tax Appeals, 48. Nov. 23rd, 1895. 


19. — Income Tax — 59 Vic. No. 20, see. 8 — 
Mining company—Sale of property —Profit made 
by, not income.]—Jn re Mount Reid, 49. Aug. 
19th, 1896. 


— Lateral support — Adjolning miners en- 
titled to support not only of surface but of soil 
underneath—Right not affected by skilful work- 
ing of mine nor by fact. that damage due to 
previous workings by former proprietor.] — 
Briseis T. M. Co. v. New Brothers’ Home, 36. 
May 27th, 1891 ; Dec. 9th, 1891. 


21. — Lease —46 Vic. No. 20 — Supreme Court 
has no original Jurisdiction to grant although 
appeal lies to it from refusal of commissioner to 
grant.]—Omant v. Stephen, 75, 76. Nov. 24th, 
1891. See 57 Vic. No. 24, sec. 34. 


22.—Applicant for lease—Cannot bring action 
for trespass before application for lease granted.] 
—Omant v. Stephen, 76. Nov. 24th, 1891. 





duties of Governor in granting.]— McDonald v. 
May 3rd, 1877. 


26.—Lease—Mineral Leases Act 1870, see. 10 


| —Mere averment of Attorney-General not suffi- 
| cient to avoid.J—IJn re Stewart, 77. Sept. Ist, 


1876. 


27.—Lease—Forfeiture in discretion of Min- 
ister—Mandamus will not lie against preper 
exercise of discretion — No Jurisdiction in Su- 
preme Court to either forfeit or grant Iease.]— 
Re Commissioner of Mines, 77,78. July 15th, 
1896. 


28.— Lease—Application for—57 Vic. No. 24, 
sec. 147—Decfsion of commissioner binding on 
all parties, including Minister for Mines.]— Rose- 
berry С.М. Co. v. Minister of Mines, 78. July 
13th, 1895. 


29.— Lease —Regulation 69—Excess in mark- 
ing application for claim—When applieation for 
lease of excess may be made.]— Pearce v. Madden, 
79. Sept. 4th, 1884. 


30.—Lease —Failure of applicant to complete 
application through death—Preference given to 
partner to complete—57 Vic. №, 24, sec. 43— 
Regulation 94.]— In re Whyte, Thomas v. Com- 
missioner of Lands, 80. July 24th, 1896. 


31.— Partnership in land distinct from part- 
nership in minerals won.]—Sunki v. Simpson, 87. 
Dec. 7th, 1888. 


$2.— Partnership must be fully proved under 
Mining Act 1893 (57 Vic. No. 24), вес, 130.]-- 
Burns v. McKimmie, 78. Nov. 23га, 1895. 


33. —Praetice—Amendment of defect in mark- 
ing out —Cannot include land not applied for— 
Regulation 75.]—7Pilant v. Harris, 79, 80. Nov. 
24th, 1890. 
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34.—Practice—Appeal from Commissioner in | simple cases where quo warranto would more 
Bankruptcy in Launceston — То what Courts | properly lie.]—7n re Warden of New Norfolk, 71. 
should be made—Mining Companies Aet (48 Vic. | July 18th, 1896. 


No. 15), sec. 37.]— Foley Comet P. А. v. Bateman 
, 40. —Practice —Special case— Partles agreein 
75. May lith, 1891. P aaa, 


. to ease stated bound by case, whether there be 
$5.—Practice — Mineral Appeals Regulation power to state ease or поб.|-МІ. Reid Co. v. 

Act (46 Vic. No, 20)—No appeal under to Privy Johnson, 14, 76. Sept. 6th, 1893. 

Counceil.J— Hudson v. Mt. Reid S. M. Co., 75. 


Sept. 16th, 1893. See 57 Vic. No. 24, вес. 105, : — 11.— Trespass—Bare Intrusion on Queen's pos- 
d session in law and fact, not sufficient foundation 


36.—Practice—Leave to appeal—Application ; for trespass quare clausum fregit.]—Crowther 
for under 46 Vic. No; 20 must be promptly made | v. Askunas, 116. Nov. 26th, 1891. 
—Costs.}— Mt. Reid S. M. Co. v. Johnson, 76. | 


Aug. 28th, 29th, 1803; Sept. 6th, 1893; Sept. 42.—Water—Riparian proprietor entitled to 
23rd, 1893. both ordinary and extraordinary use of water 


P А flowing past land so long as rights of other 
— (ді 22-2. "n mag riparian proprietors, both above and below, are 
ef Ones T Mo COs мею Brothers Home, not interfered with.]— Derry T.M. Co. v. Qari- 


26. Dec. 9th, 1891. - baldi T. M. Co., 36, 11 A.L.T., 115. May 28th, 
38. — Practice — Mandamus — Does not lie | 1889. 

against publio offieer "ua — = Minister | 43. — Water-race — Obligations of owner — 

2 E re Commissioner of Mines, 77, 78. Rights of —Support by adjacent land.]— North 
uly 15th, 1896. Brothers’ Home v. Triangle Co., 36. April 22nd, 


39.—Practice—Mandamus may be granted іп | 1884. 
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ARMSTRONG'S LAW OF IMPOUNDING IN VICTORIA 
Being a Treatise on'the Pounds Act. By Н. J. ARMsTRoNG. Price 2s. 6d., cloth Зз. 
1896. 


ARMSTRONG'S MANAGEMENT ОҒ MINING COMPANIES 


A handy book on the Management of Mining Companies in Victoria. By Hesry J^ 
ARMSTRONG, Solicitor, Victoria. 8vo. Reduced to 78. 6d. clath. , 1889. 


ARMSTRONGS LAW OF GOLD MINING IN VICTORIA 
» Including the Practice Беіоге Wardens. Ву Н. J. Авмвткокв. Price £1 10s. 


BEAR'S PROCTOR'S GUIDE | 


To the Extracting of Probates and Letters of Administration, with a Complete Digest 
of Cases, and Tables of Reference to all Cases cited throughout, and also a Schedule of 
Forms. 4th Ed., 8vo. Price 25а, 1892. 
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COLE AND MORRIS'S PUBLIC HEALTH ACTS 


Also the Infant Life Protection Act, and the Margarine Act, with Regulations, Notes 
of English and Victorian Cases and Careful Index. Ву Н. S. Соге, Barrister-at-Law, 
and T. Morris. Price 25s. 1894. 


DUFFY AND MacHUGH'S INSOLVENCY LAWS OF VICTORIA 


The Inso]vency Act 1890 with Notes, Rules and Index. By Frank Gavan Derry, 
M.A., and ALFRED МлсНсон, M.A. Price £1 lls. 6d., cloth ; £2 half-calf interleaved. 
1893. 
DUFFY AND IRVINE’S MARRIED WOMEN'S PROPERTY ACT 
The law relating to the Property of Married Women. By FRANK Gavan Derry and 
WiLLIAM Нил. Ікуіме, Barristers-at-Law. Demy 8vo. Price 25a., cloth. 


DUFFY AND EAGLESON’S TRANSFER OF LAND ACT 1890 


With notes on the]Victorian Act, and a Comparative Table of the whole of the Austral- 
usian Land Transfer Acts, with citations of all the leading Colonial cases on the subject. 
By F. G. Durry, M.A., LL.B., and J. С. EAaLEsoN, B.A., LL.B., Barristers-at-Law. 
Price £1 lis. 6d. 1895. 


EAGLESON'S EMPLOYERS’ LIABILITY 
Common Law and Statutory. By J. С. Eacueson, B.A., LL.B. Price 156, cloth. 


* Mr. Eagleson has evidently made a close study of the subject, and writes with the 
force and clearness of an expert. . . . Itis a systematic analysis of the Common and 
Statute Law, based on an independent examination of the acts and decisions. All the 
New South Wales and Irish, as well as Victorian und South Australian cases affecting 
the liability of masters, are given." —Argus, May 15th, 1895. 


* The Index . . . is well and carefully done, the system of double references has 
been employed in the Table of Cases, which adds greatly to its value. "— Australian Law 
Times, May 11th, 1895. 


** This work deals with the subject of the Liability of Employers in two parte—I., аб 
Common Law ; IL, by Statute. Part I. is clearly and attractively written, Part II. 
includes all the Colonial cases us well as the English ones on the subject decided under 
the Act. . . . The Index and List of Cases are remarkably clear and comprehensive. "' 
—English Law Times, Aug. 31st, 1895. , 

1895. 
GURNER'8 CRIMINAL LAW 


" The Practice of the Criminal Law of the Colony of Victoria. By Henry FIELD GURNER, 
Ex-Crown Solicitor of the Colony. 8vo. Reduced to 10s. 


HAMILTON'S JUDICATURE ACT 


The Judieature Act 1883, and the Rules of the Supreme Court 1884, with Introduction, 
Notes, Forms, Time Table, and copious General Index. By Epwarp B. HAMILTON, 
В.А. 8vo. Price £2 10s., cloth, very scarce. 1884. 


KERFERD AND BOX'S DIGEST 1846-71 


Of the Reported Cases decided in the Supreme Court of Victoria from 1846 to 1871, in 
Law, Equity, Insolvency, Ecclesiastical, Matrimonial. and Mining. By GEORGE BRISCOE 
KERFERD, and JoHN Bornetrr Box, B.A., LL.B., Barristers-at-Law. Crowa 4to. 
Reduced to 218. 


LIQUOR LICENSING LAW OF VICTORIA 
By Henry J. ARMSTRONG. Price £1 Is, 1896. 








